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THE AUTHORITY OF THE UNITED NATIONS TO 
ESTABLISH AND MAINTAIN A PERMANENT 
UNITED NATIONS FORCE 


By Louis B. Soun 
Harvard Law School 


The establishment of the United Nations Emergency Force (UND: 
Curme the Middle Eastern crisis in November, 1957, has been vonera' y 
avc: ptd as being a proper exercise of the powers of the United Natio 
Frooosals have been made, however, to establish a more pernane i ícr: 
eth-r on a full-time or stand-by basis, for use in future emeren: 
I: seeris desirable, therefore, to investigate the legal problems involyca n 
the establishment of such a permanent force, composed either of vat o! 
eon‘ invents or volunteers. 

© 


I. Power or THE Unrrep Narions to ÉsTABLISH a U.N. Force 
A. Thi Power of the Security Council 


The Security Council was given by the Charter wide discretion im repe $ 
of step; to be taken to maintain or restore international peace and s»eur't ; 
The debates at San Francisco show clearly the desire to rant to ^ 
Cousei' all the powers necessary to enable it to take effective cclleeti : 
mcasur2s for the prevention and removal of threats to the peace, and f^ 
the suppression of acts of aggression or other breaches of the peace ' 
the exezution of enforcement measures, the Council may evei ‘‘inierys < 
in naters which are essentially within the domestic jurisdiztion of av 
state." *e The Members of the United Nations have agreed ‘‘to acecpt and 
carry oat the decisions of the Security Council,’’ provided they have bec: 
mad: ‘in accordance with’’ the Charter.* 

li an emergency situation falling under Chapter VII of the Charice, 
the Council has a choice of three types of action: It may cill upon 1i*^ 


‘Dorin analysis of the problems involved in the establishment of the 7nitcl Nac 
nruigeney Foree, sco the Report of the Committee on Study of Legal Prob'..n, of 4- 
Uriel izations in 1957 Proeecdings of the American Society of International May 
pp. 236-29. 

? Pearion, ‘Foree for U.N.’ 35 Foreign Affairs 395, 401-402 (1257); Pere 
Mi u-ier of Pakistan (Mr. Firaz Khan Noon), statement before the Gc. eral Assem') - 
on Nev, 29, 1957, 11th Sess., Official Records, Plenary Meetings, p. 417; JLammersjok , 
in the Introduction to the Annual Report of the Secretary-General on th» Work o th. 
Orvariza‘ion, 1956-1957, General Assembly, 12th Sess., Official Records, Supp. No. L. 
(Doe. A/3594/Add. 1), pp. 1-2. 

S U.N. Charter, Arts. 1, 24, 39. Sce United Nations Conference on Inteiaatipur" 
Organization, Documents, Vol. 12, pp. 502-514. 

* U.N. Charter, Art. 2, par. 7. 8 Id., Art. 25. 
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parties concerned to comply with ‘‘such provisional measures as it deems 
necessary or desirable’’; it may decide ‘‘what measures not involving the 
use of armed force are to be employed’’; or it may take ‘‘such action by 
air, sea or land forces as may be necessary." ê 

It may be argued that the Security Council could establish a U.N. Force 
under any one of these three headings. The Council may consider that 
such a Force is necessary to ensure compliance with provisional measures 
ordered by it. For instance, having ordered a truce, the Council may 
establish various subsidiary organs to supervise its observance: a commis- 
sion, a corps of military observers, a truce supervision organization, and 
even a Force of a para-military or military character. Such a Force 
would differ from the other supervisory institutions only in the number of 
people employed, as all these institutions have employed both military 
officers and uniformed guards for the performance of their functions. 

It is also conceivable that the Council may decide that the use of a U.N. 
Force for such purposes as patrolling a frontier or occupying a disputed 
zone would not constitute a measure ‘‘involving the use of armed force’’ 
but, on the contrary, should be considered merely as a measure designed 
to prevent the use of armed force by others; accordingly if may use its 
authority under Article 41 to ‘‘decide what measures not involving the 
use of armed force are to be employed to give effect to its decisions.” It 
may be noted that the measures under that article do not depend on the 
prior conclusion of agreements under Article 43. 

Finally, and this seems to be the most likely situation, the Security 
Couneil may establish a U.N, Force under Article 42. While action under 
that article ‘‘may inelude'' operations by forces of Member States, the 
language of that article does not preclude the use of any other forces 
available to the Council. Only the use of national forces depends on the 
prior conclusion of special agreements pursuant to Article 43; this limita- 
tion does not apply to any forces which the Council might be able to obtain 
by some other method. 

On the other hand, a strong argument could be made for the proposition 
that the measures enumerated explicitly in Chapter VII are the only ones 
permitted and that the Security Council cannot take any other measures, 
not contemplated by those who drafted the Charter. The International 
Court of Justice has, however, recognized in the advisory opinion concern- 
ing “‘Reparations for Injuries Suffered in the Service of the United Na- 
tions’’ that the United Nations 


must be deemed to have those powers which, though not expressly 
‘provided in the Charter, are conferred upon it by necessary implica- 
tion as being essential to the performance of its duties." 


As the forces contemplated by Articles 48 and 45 of the Charter have not 
been established, it might be considered essential to establish a limited 
substitute Force able to perform at least some of the functions assigned by 
the Charter to the missing forees. 


6 Id., Arts. 40-42. 7 [1949] LC.J. Rep. 174, 182. 


18] U.N. AUTHORITY TO ESTABLISH A PERMANENT FORCE AU 


"oy Wer 


Tous it seems possible to envisage the establishment and vse of a U.N. 


Foree oy the Security Council, and the only obstacle to tho use of th - 
m:*Lkod is the requirement of unanimity of the permanent members of i^ 


Sceurity Council for any such action.® 


B The Power of the General Assembly 


Though the Charter confers on the Security Council ''primary w 
sponsibility for the maintenance of international peace and security. ' 
it dces not confer on it ''exelusive" jurisdiction in respect thereor. O° 
the eortrary, the Charter empowers the General Assembly ʻo ''eonsidc: 
‘he eeneral principles of co-operation in the maintenance of nteinrtiou 
peace aud security,’’ and to ‘‘make recommendations with respect to sic’ 
princip'es to the Members or to the Security Council or to both ''? Undi 
this rent of powers the General Assembly could certainly acopt 8 set €: 
rezulat.ons definine the principles which should govern the establishmea: 
traiving, organization, command and use of any forces put at the dispos 


- 


of the Jnited Nations. It could then recommend to Members that the. 


take suth steps as may be necessary to implement these principles. I! 
ary Menber State should then agree to implement them, no o'her Mehe 


Staic could validly contend that the action of the Assembly or of ih: 


complying state constitutes a violation of the Charter. 
Or tle other hand, it is necessary to make clear that no recemmerdatio 


of the € eneral Assembly binds a Member State and that any Member Stat: 
eau refuse to comply with a recommendation that it contribuie personro, 


arns, bases or assistance to a U.N. Force. 
[t is necessary to distinguish, therefore, between the general, quos 


legislative recommendations of the General Assembly, stating in advare’ 


pr ucip::s applicable to any Force to be used by the United Nrtions, anc s 
particular recommendation that Member States make available to th 
Uritcd Nations specified armed forces. Only the first kind of recom 


. Q . . > * 
menudation is authorized by the express language of paragraph 1 of Article 


11 of the Charter. 


6 Len the Soviet Delegation seems to agree that the Security Council could estebl:.° 


a U.N. Forco; it raised objections, however, to the establishment of the U.N. Emorgcuc 
Mores by the General Assembly. General Assembly, Ist Emergency Spec. Sess., Ofiieie 
Zecocós, 7lenary Me:stiugs, p. 127. For a broad interpretation of *he vowers of i" 
Security Council to establish an international armed force for Palestine, «e the woili 
poper of ‘he U.N. Seeretariat of Feb. 9, 1948, U.N. Doc. A/AC.21/13, pr. 7-11, 

9 U.N. Chater, Ari. 24, 10 Id., Art. 11, par. 1. 

1t But . state is not entitled simply to ignore a recommendation of “he Assoably 
and it is it least bound to explain to the Assembly why it cannot comply with the rer 
omrierdation. States must give due consideration to the reeommendatiois of tho As 
sombly; t:cir discretion to refuse compliance is always limited by their duty, undcrwp..r 
2 ot Art. 2 of the Charter, ‘‘to fulfil in good faith the obligations assumed by them. i 
ceeordane» with"? the Charter. Cf. the separate opinion of Judge Lautcrpacht in t*: 
ease of ths ** Voting Procedure on Questions relating to Reports and Petitions conegrn 
ing the Territory of South-West Africa,’’ [1955] LC.J. Rep. 67, 117-120. 
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Section C of the Uniting for Peace Resolution,’? which provides a method 
for the establishment of ‘‘armed forces which could be used collectively," 
falls clearly within the scope of paragraph 1 of Article 11, which authorizes 
the General Assembly to ‘‘consider the general principles of co-operation 
in the maintenance of international peace and security” and to ‘‘make 
recommendations with regard to such principles to the Members’’ of the 
United Nations. Section C is limited to an invitation to each Member State 


to survey its resources in order to determine the nature and scope of 
the assistance it may be in a position to render in support of any 
recommendations of the Security Council or of the General Assembly 
for the restoration of international peace and security.™* 


In this resolution the General Assembly seems to assume that each Member 
would be able to make some contribution, however small, to such as- 
sistance, and this assumption can be justified by the obligation, under 
paragraph 5 of Article 2 of the Charter, to ‘‘give the United Nations every 
assistance in any action it takes in accordance with’’ the Charter, 1.¢., in 
this ease, In accordance with Article 11 thereof. 

The Assembly further recommended that 


each Member maintain within its national armed forces elements so 
trained, organized and equipped that they could promptly be made 
available, in accordance with its constitutional processes, for service 
as a United Nations unit or units, upon the recommendation by the 
Security Council or General Assembly. 


This general directive seems also entirely consistent with the language and 
spirit of paragraph 1 of Article 11. It is equally in harmony with the 
spirit of the Charter as a whole which requires all Members to make such 
contribution to the maintenance of peace as is within their means, thus 
uniting their strength ‘‘to save succeeding generations from the scourge of 
war" through ‘‘effective collective measures.’’ ?5 

While each Member is given complete discretion with respect to the steps 
to be taken to implement this provision of the resolution, it would be 
entirely inconsistent with its obligation under the Charter itself to refuse 


12 Res. 877 A (V) of Nov. 3, 1950, General Assembly, 5th Sess., Official Records, Supp. 
No. 20, pp. 10-12 (Doc. A/1775); 45 A.J.I.L. Supp. 1 (1951). It does not seem 
necessary to discuss here all the problems raised by the Uniting for Peace Resolution, 
as only some of its provisions are relevant to the subject of this memorandum. For a 
discussion of these problems see J. Andrassy, ‘‘Uniting for Peace, 50 A.FLL. 
563-582 (1956); L. M. Goodrich and A. P. Simons, The United Nations and the 
Maintenance of International Peace and Security, pp. 406—423, 430—433 (Washington, 
1955); H. Kelsen, Recent Trends in the Law of the United Nations, pp. 953-990 
(London, 1951). It may be noted that the Soviet Union, in the Middle East erisis 
of 1956, acquiesced in the use by the General Assembly of its powers under the Uniting 
for Peace Resolution, at least in a ease of an attack by one state on another. The 
Soviet opposition to the aetion of the Assembly in the Hungarian question was not 
related to the Uniting for Peace Resolution, but was based primarily on the ground 
that au issue of domestic jurisdiction was involved there. 

13 Res. 377 A (V); last par. of Preamble. 

18 Ibid., par. 7. 

15 U.N. Charter, Preamble and Art. 1. See also Arts. 43, 45. 
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tc sale any contribution whatsoever. On the other hand, it wowed iz 
permis.ible for a Member to make its contribution subject to suvh eo. 
di‘icns as it may deem necessary; for instance, a Member coald lim't ti ~ 
aval ability of its tvoops to eases in which the Security Couneil had ord?7c.- 
the use of armed forees under Article 42 of the Charter. Tue obiratu 
tc fan ish forces vnuder that article cannot be entirely destroyed ny il^ 
lack of the speciel agreements required by Article 43, and it seems quite 
apprope^iate for the General Assembly to point the way for the implementa. 
tion of the gener] oblieution under Article 42 when such agreements hav: 
not becn concluded. , Section C of the Uniting for Peace Resolution Tns 
remicve, the procedural obstacle of Article 43, the lack of speciel agrenme rs 
beiweer the Security Council and Members; it provides Members with 2? . 
opportunity to fulfill their original obligations through unilateral declare- 
tions ri ther than agreements. 

Onee a Member, in accordance with its constitutional processes, has mec” 
a avit er units of its armed forces available for United Natiors service, ‘+ 
cons:nt to the us: of such troops under the Uniting for Peace Rosclat'o 
could le revoked only under conditions specified in its notification oi ‘i: 
availab lity of sueh forces or in general regulations adopted by the As 
senbly, An unconditional promise to make them available could uf: t: 
revo sec, except with the consent of the United Nations. 

The "niting for Peace Resolution has thus provided a workable pia: 
for the establishment of a U.N. Force composed of contingents, (o be ea:- 
marked in advance by Member States, and to be available nct only upon 
th^ recommendation of the Security Council, but also upon recommends 
ticn hy the General Assembly.’ "Unfortunately, no attempt has been med: 
to vse he favorable atmosphere which accompanied the adootiou of ‘F> 
resolution (by 45 votes against 5, with 7 abstentions) for its promn m 
plementation. The replies of Member States to a request by the Colleetiv: 
Measures Committee (established also by the Uniting for Peace Resolution : 
for information as regards the action taken under Section C of the Resoin- 
{ion were quite disappointing. But even where conditicnal pieces 
were given, no steps were taken by the United Nations to -nsure thei: 
executicn once the eonditions had been fulfilled; for instance, after the 
couciusion of the armistice in Korea, no attempt was made to ascertati 
whether Members whose pledges were conditioned upon the terminatior 
of hest ities in Korea had earmarked the promised troops for (it 
NEtICHS Use, 

‘Thus, when the emergency arose in the Middle East, the United Naticu. 
seems tc have proceeded on the assumption, not entirely justiied, that ao 
forces vere available to it under the Uniting for Peace Resolution auc 
thet the needed U.N. Emergency Force must be established on a new basis 
The decision to establish that Force was also based on the Uniting! >> 
Pence Resolution, but it seems that this decision was based on Section 3 


15T'or s tabulation of these replies, sce First Report of the Collective MIceasurc3 Corr 
mittco of 1951, Annex IT; General Assembly, Gth Sess., Official Records, Supp. No.’ 13. 
np. 37 -48 (Doc. A/1891). 
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rather than on Section Cof that resolution. Section A authorizes the 
General Assembly, ‘‘if the Security Council, “because of lack of unanimity 
of the permanent members, fails to exercise its primary responsibility for 
the maintenance of international peace,’’ to make 


appropriate recommendations to Members for collective measures, in- 
eluding in the ease of a breach of the peace or act of aggression the 
use of armed forces when necessary, to maintain or restore interna- 
tional peace and seeurity.'? 


Though it may be argued that the U.N. Emergency Force does not consti- 
tute an armed foree of the kind envisaged in this resolution, the establish- 
ment of that Foree may be eonsidered to fall within the scope of the phrase 
'eolleetive measures." Thus, if the Security Council, in the exercise of its 
primary responsibility, could have created such a Force under Chapter 
VII of the Charter, the General Assembly could ‘‘recommend’’ its erea- 
tion through the exercise of its secondary responsibility. 

Both Sections A and C of the Uniting for Peace Resolution envisage 


— 


primarily t the use of : armed forces against an aggressor, and assert the 


-— —m Lo wa ——— — — pp ‘E 


-right of the General l Assembly to recommend their use in ease of a breach 


oF thg peace or ‘or act of aggression. The U.N. Emergency Force, however, 


was not used for that purpose, and its validity seems to be based on the 
premise that the right to establish such a smaller force is implicit in the 
right to establish a large fighting force. While this conclusion does not 
necessarily follow from the above premise, other arguments could be made 
in favor of the Assembly’s right to establish this Force. 

The Secretary General seems to nave proceeded on the assumption that 
the U.N. Emergency Force is a ''subsidiary organ of the General As- 
sembly” and it has been n ‘established in accordance With Article 22 of the 
Carter." This reliance on Article 22 is perhaps not entirely justified, 
as it could be argued quite persuasively that the e subsidiary organs E 
visaged by this article should be limited to ‘‘committees’’ or '*eommissions"' 
assisting the Assembly in the performance of its deliberative, qyasi-legis- 
lative and investigatory functions. VOfice, however, it has been accepted 
that mediators or eommissions, appointed by the Assembly to supervise a 
truce agreement or the observance of the resolutions of the Assembly, might 
need additional personnel for the exercise of their functions, there seems 
to be no logieal limit to the number of persons needed. Similarly, if mili- 
tary personnel are added to United Nations missions and guards are sent 
to defend the personnel and the property of such missions, it is difficult 
to draw the line between permitted and prohibited 1 types of personnel and 


17 No clear reference is contained in any resolution on the subject, and the Secretary 
General, in his final report of Nov. 6, 1956, refers only to the fact that the Force would 
be functioning ‘‘on the basis of a decision to be reached under the terms of the Resolu- 
tion*337 (V) ‘Uniting for Peace’,’’ without specifying the relevant section of the 
resolution, U.N. Doc. A/3302, par. 9. 

18 See Res. 377 A (V) (loc. cit. note 19 supra), par. 1. 

ig Introduction to the ‘‘Regulations for the United Nations Emergency Force’? of 
Feb. 20, 1957, U.N. Doc. 4/3552; Agreement between the United Nations and Egypt 
of Feb. 8, 1957, U.N. Doc. A/3525, pp. 2, 7. 


1233] U.N. AUTHORITY TO ESTABLISH A PERMANENT FORCE 235 


of we: pons which may be used by them. It is not surprisiag, therefo~, 
tiat virious documents relating to the U.N. Emergency Force erant to 
the offeers of the Command of that Force privileges and immunities :* 
Artick VI of the Convention on the Privileges and Immunitics of 1 
United Nations ? which deals with ''experts on missions for the Umted 
Nations," ?1 

' ft is also possible to establish a U.N. Force as part of the Secretarta: o 
the United Nations. “fhe Charter does not establish any limitations wi 
respeet to the size of the Secretariat; it "does not prohibit the rceruitmci: 
0. persons with military training; Mor does it prohibit arming iri. 
with sriall or large weapons. The phrase, ‘‘such staff as the Orsanizztic > 
may require," in Article 97 of the Charter is broad enough to inelude ary 
militar; personnel deemed by the Assembly to be required for the purpo 
of mantaiing peace. The Secretary General has stated on sever Ì 
oceasio 1s that there is no doubt about his power to establish military enys 
in the Secretariat, even ‘‘several thousand strong,’’ provided that oucce - 
ary ap roval is voted by the General Assembly.** 

This method of establishing the U.N. Force cannot be easily applied < 
a Force composed of national contingents. On the other hand, it is ac - 
nm:;rably suited to recruitment of volunteers for such a Force. & the 
Gerera Assembly were willing to make the necessary finaneicl appropri: - 
tions, the Secretary General could recruit as many individuals as ihe 
Assembiy should authorize, provide for their training as military units 
of the $ ecretariat. and send them on such missions as the Assembly misti 
divect. It may be useful to point out that Article 17 of the Charter cor 
fains nc limit on the amount of United Nations expenses to be borne by th^ 
Members, and by a two-thirds majority the Assembly could adopt a budec: 
e«onteln:ng an appropriation for the maintenance of a Forse of 5.00., 
20,000, or even 50,000 men. It may be doubted whether the Internatio: ' 
Court of Justice, if asked for an advisory opinion, would consider such av 
appropriation as an abuse of the budgetary authority conferred by Aprtiel : 
17. à 


POWER or THE UNITED Nations TO CONTROL A FORCE 


Tues United Nations’ power to control a Force established by it seem. 
ʻo 2^ be ond doubt. In particular, the organ of the United Nations estsh 
"ishing the Force, ?.c., the Security Council or the General Assembly, may 
cither rself issue the regulations governing the Force or «delegate thx 
power 1) Issue such regulations to another organ. For instance, tuc 
frencral Assembly authorized the Secretary General ‘‘to issue all regula 


2¢ General Assembly, 1st Sess., Official Records, First Pt., Resolutions, p. 25 (Doc. 
A/64) ; 43 AJ.LL. Supp. 1 (1949). - 

21 Sce l'egulations (loc. cit. note 19 supra), par. 19 (a); Agreement (loc. cit. note 
I9 cupra) pp. 8-9. 

22 Sco, for instance, tho Report of the Secretary General on the United Nations Guarda 
cf Sept. 18, 1948. U.N. Doc. A/656, pars. 10-11, and Appendix A (Legal Basts of 
the Guard). 
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tions and instructions which may be essential to the effective functioning’’ 
of the U.N. Emergency Force and ‘‘to take all other necessary administra- 
tive and executive action.’’** At the same time, the General Assembly 
established an Advisory Committee composed of representatives of seven 
countries ''to assist the Secretary General in responsibilities falling to 
him” under the relevant resolutions; and the Secretary General was re- 
quested to consult the Committee prior to issuing regulations or instruc- 
tions to the Force.?* If there arose an important and urgent disagreement 
on the subjeet between the Seeretary General and the Committee, it 
would have to be solved by the Assembly itself, and the Assembly em- 
powered the Committee ''to request, through the usual procedures, the 
convening of the General Assembly’’ whenever the Committee should con- 
sider this necessary.?5 

Similarly, in establishing any future Force, the Assembly might delegate 
the power to issue regulations for the Force to the Secretary General, 
acting in consultation with, or subject to approval by, a special watchdog 
committee. All such regulations would have to comply, of course, with any 


. basie provisions enacted by the General Assembly itself, which would al- 


ways constitute ‘‘the fundamental law” of the Force.?° 

Wfiile the Secretary General was responsible for ‘‘all administrative, 
executive and“financial_matters”’ affecting the U.N. Emergency Force, the 
Chief of the U.N. Command, appointed directly by the General Assembly, 
was given ‘‘full command authority over the Force." He was, therefore, 
responsible for the ‘‘operation’’ of the Force, for its ‘‘deployment’’ and 
for the ‘‘assignment of troops placed at the disposal of the Force.’’ 2’ 
Similar arrangements might be made for any future U.N. Force. 


III. RELATIONS BETWEEN THE U.N. FORCE AND THE 
CoNTRIBUTING STATES 


If the future U.N. Foree should be composed of national contingents, 
questions might arise as to the amount of control which would beeretained 
by each contributing Member over the troops contributed by it. Ax distinc- 
tion must be made here between a permanent assignment of a contingent 
to the United Nations and an assignment limited to a particular emergency. 

In the first ease, a Member Which has concluded an agreement or made 
a declaration putting a contingent at the disposal of the United Nations 
would lose the right to withdraw its contingent without the permission of 
the United Nations, except under the circumstances clearly specified in 
such an agreement or declaration. It is understood, however, that a 
Member could substitute from time to time new troops for old ones, unless 


23 Res. 1001 of Nov. 7, 1956, General Assembly, lst Emergeney Spec. Sess., Official 
Records, Supp. No. 1, p. 3 (Doc. A/3354). 

24 bid., pars. 6-8. 25 Ibid., par. 9. 

26 Statement by the Secretary General, Nov. 7, 1956. General Assembly, Ist Emer- 
gency Spec. Sess. Official Records, Plenary Meetings, p. 119. 

2? Regulations for the U.N. Emergency Force of Feb. 20, 1957, U.N. Doc. ST/SGB/ 
UNEF/i, pars. 11, 15, 16. 
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{Ley sLould then be in action and the Chief of the U.N. Command sha." 
find suzh a substitution inconsistent with the military exigencics of ile 
Si ie tic in. 

In the sceond ease, the assignment would be limited to the period ¢ 
er;erge icy and the national contingents would have to be r>leasel frs 
United Nations service as soon as possible after the end of the emovzene . 
"The va ic issue here would be who would be entitled to determine au‘re: 
ta.ively whether the emergency has ended. Unless a Alen ber has c 
pressly reserved to itself the right to make such a determinat on, it woul 
seem ecnsistent with the spirit of Article 39 of the Charter ani? of ir> 
Umtne for Peace Resolution to leave to the Security Couneil and ih 
Gcueral Assembly, respectively, the determination not only that a breee 
of the peace has occurred, but also that it has ended. 

As n> state is bound, without a special agreement, to contr? mto 
contingent for a U.N. Force, it can accompany its offer of a contributio 
wi'h su:h reservations as to the use of its contingent as it mey de 
necessary; eg. it may make reservations with respect to tbe Icneth o` 
savice of its troops, the tasks for which the contingent may 0e used, ir 
nerd fo» consent of the state to the territory of which the econ*inge:{ mm 
5e sent, ete. If the competent organ of the United Nations shotlc9 fi. 
any suei reservations incompatible with the task to be performed Ly i* 
Socec, nd if the state should not be willing to abandon the reservation 
with re peci te which objections have been raised, the Uni'ed Natiou 
woula kave a choice of either refusing to accept the particular offer o: 
aceeptins it on the terms dictated by the contributing state. 

The oily way out of this diffculty would seem to be for -he Genero. 
Assembly to adopt in advance general regulations specifying ile minim 
conditions under which troops would be accepted, and for a suficient num 
ter o? states to accept these conditions without any reservations. [f ih. 
should lappeu, other states would be less likely to try to impose new 
eonditjiors upon ihe United Nations and would feel obliged to follow the 
pattern ^et by the original aeceeptances. In such a situation, the United 
Natiors vould be less inclined to accept too limited offers and the general 
standard would remain high. 

I! <he proposed U.N. Force is to be composed of directly recruited 
voluntee:s, there should be less diffculty with a state whos? nasfionuts 
Have volunteered for the Force. An advance consent for such reeruiiment 
vould be necessary only where the recruitment campaign is to be eondnets.. 
on ‘he t rritory of the state concerned. No such consent wcula ce rc 
quired fcr the recruitment of its nationals residing abroad, as 'ong as ioc 
state of residence does not raise any objections. A state may prohibit its 
rationals’ entry inio the Force, may refuse to give them exit vises, and 
may pun sh them for joining the Force. If such punishment should, in 
volve the loss of citizenship, the state would, however, lose further control 
over then to the extent that such control is based on their citizenship. 

While ¢ Member's duty in good faith to assist the United Nations in any 
aetion taken by it to fulfill the purposes of the Charter might not go so fav 
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as to oblige it to eontribute:a national contingent to the U.N. Force, it 
could be argued that a'Mfember has at least the duty to refrain from 
putting obstacles in the way of its nationals or residents who wish to join 
the U.N. Foree. Any such action violating this duty could be declared 
by the General Assembly as inconsistent with the Charter. Any such 
pronouncement would be merely declaratory of existing obligations rather 
than an attempt to create new obligations, would thus bind all the Mem- 
bers, and the Member which has enacted restrictions on enlistment in the 
U.N. Force would be required to abolish them.?? 


IV. on RELATION BETWEEN THE U.N. Force AND THE ‘‘Host’’ STATE 


= 


The establishment of a U.N. Force by the General Assembly is, of course, 
not subject to veto by any state, but such a Force could not be established 
if more than one third of the Member States present and voting should 
decide to oppose it. Both a resolution establishing the Force and a reso- 
lution for its financing require a two-thirds majority.?? 

The General Assembly has also complete authority to determine the 
organization and composition of the Force. When it comes, however, to 
the deployment of the Force, it has been argued that the consent of the 
state in the territory of which the Force is to be deployed, i.e., of the 
“host” state, is required. flus the Seeretary General has stated that the 
U.N. Emergency Force cannot ''be stationed or operate on, the territory 
of a given eountry without the consent of that country." On the other 
hand, he did not exclude "the possibility that the Security Council could 
use such a Force within the wider margins provided under Chapter VII 
of the United Nations Charter.’’ 3° 

As explained in Section I above, there seems to be an agreement on the 
binding character of decisions of the Security Council under Chapter VII 
of the Charter, and no consent would be necessary if the Security Council 
should order a Force established by the Council itself or by the General 
Assembly to enter the territory of a particular state in order to maintain 
or restore peace. 

It has also been suggested that a decision of the Council that an investi- 


28 In his report of Feb. 11, 1957, the Secretary General made the distinction ‘‘ between 
recommendations which implement a Charter principle, which in itself is binding on 
Member States, and recommendations which, although adopted under the Charter, do 
not implement any such basie provision. A recommendation of the first kind would 
have behind it the force of the Charter, to which collective measures recommended by 
the General Assembly could add emphasis, without, however, changing the legal char- 
acter of the recommendation. A decision on collective measures referring to a recom- 
mendation of the second kind, although likewise formally retaining its legal character, 
would mean that the recommendation is recognized by the General Assembly as being 
of such significance to the efforts of the United Nations as to assimilate it to a recom- 
memdation expressing an obligation established by the Charter.’’ U.N. Doe. A/3527, 
par. 20. 

29 U.N, Charter, Art. 18, par. 2. 

js Second Report of the Secretary General on the Plan for the U.N. Emergency 
Fofce, Nov. 6, 1956, U.N. Doc. A/3302, par. 9. See also his statement as to the 
stationing of troops on the Egyptian-Israeli armistice line, of Jan. 24, 1957, U.N. Doe. 

A/3512, pars. 5 (b), 20. 
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gating committee be sent to a territory under Article 34 of the Charte, 
in order to determine whether the continuance of a dispute or a situation 
is like'y to endanger peace, does not require the consent of the state cou- 
cernec.*? Once it is accepted that the decisions of the Security Counsil 
under Chapter VI may be binding in certain circumstances, it could 36 
argued that the General Assembly, which has the same powers as tne 
Council under Chapter VI, could also make such binding decisions. Such 
an interpretation seems to go too far, however, and in any vase, Jf world 
be dificult to extend this interpretation from the sending oi an ordinary 
subsidiary organ to the sending of a large, or even small, U.N. Force ic a 
territcry of a state without its consent. 

Another line of approach may be more fruitful. The consent of a stete 
need not be explicit, and often it may be implied. If the General As- 
sembly should by an almost unanimous vote approve a general principio 
that tie new U.N. Force should be entitled to enter the territory of any 
state whenever the Assembly authorizes it to do so, all states would be p °- 
sumed to have accepted this principle unless they should expressly stere 
either at the time of the vote in the Assembly or soon thereafter that ihey 
do not aceept the principle. There is no doubt that the Assembly could be 
authorized by a general agreement to follow the practice of some specja!izod 
sgeneles and could adopt rules which would become binding withcut 
ratification, provided each state be given a chance to reject the new rule 
withir a specified period of time.** If only a few states should exercise 
such sn option, the rule would become immediately binding on all otker 
states and in due course might even become a customary rule of interre- 
tional law which no state would be allowed to ignore. 

Distinction must be made, therefore, between a general rule applica le 
to unxnown future contingencies and an attempt to create a rew rule 
applicable immediately to a given situation. While, in the first case, 
consent may be implied in certain circumstances, in the second ease. consent 
of the state concerned would have to be given more explicitly; and if 
consent should not be given, the Force would not be entitled to enter he 
territory of that state. 

The question has also arisen whether a state can withdrew its consent 
ufter a U.N. Force has, with the consent of that state, entered its territory. 
On the one hand, it has been argued that the U.N. Emergency Force must 
ieave the territory of the ‘‘host’’ state whenever that state should «o 
request; °° on the other hand, as the original Egyptian acceptance contaired 
no reservation on the subject, it eould be argued that an international 
agreement on the entry of the Foree into Egypt having been validly eon- 


31 Seo, for instance, the statements by the U. S. representative (Mr. Johnson) in 
the Grcek Case in July, 1947, Security Council, Official Records, 2nd Year, Nos. 61, 63 
ond 64, pp. 1423, 1523, 1540-1541. But the proposed U. S. resolution waa vetoed by 
the Soviet Union. x 

32 Cf. Arts. 12, 37, 38, 54 (1) and (m) 57, 90 of the Convention on Internaticunl 
Civil Aviation of Dec. 7, 1944, 15 U.N. Treaty Series 295; and Arts, 21-22 of tho 
Constitution of the World Health Organization of July 22, 1946, 14 ibid, 185. —, 

33 Sco the statement by the Foreign Minister of Egypt of Nov. 27, 1956, Gencral 
Ascembly, 11th Sess., Official Records, Plenary Meetings, p. 348. 
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eluded, that agreement eannot be terminated by unilateral declaration of 
Egypt. In the reverse situation, if the General Assembly should wish to 
withdraw the Force and if Egypt should object thereto, the United Nations 
would have to fulfill its part of the bargain. The withdrawal would be 
permitted only after the emergency envisaged in the original decision to 
send the Force to the territory of a particular state has actually ceased, 
and the 'fhost" state could request such withdrawal only if the Force has 
fulfilled the function for which it was sent to the territory of that state. 
Whether the emergency envisaged in the agreement or decision which 
formed the basis for the Force’s entry into the territory of the ‘‘host’’ 
state has ceased is a question of both fact and law, ancl, if need be, a 
decision or an advisory opinion of the International Court of Justice might 
be obtained on the subject. 

In cases in which the consent of the ‘‘host’’ state is required, such consent 
might be conditional, and though it has been argued that the ‘‘host’’ state 
should not be allowed to dictate to the United Nations what should be the 
composition of the Force, in practice it may refuse its consent unless it is 
guaranteed that the Force will be composed of contingents or nationals 
of certain states, or that contingents or nationals of some states will be 
excluded from the Force. Of course, where consent had been given in 
advance by acceptance of general regulations adopted by the General 
Assembly, such consent could not later be made conditional on the in- 
clusion in or exclusion from the Force of the nationals of any state or 
states. 

Once a U.N. Force had been admitted to the territory of a state, various 
privileges and immunities would be necessary in order to safeguard its 
independence. Article 105 of the Charter guarantees to the United 
Nations ‘‘such privileges and immunities as are necessary for the fulfillment 
of its purposes"; similarly it guarantees to United Nations officials ‘‘such 
privileges and immunities as are necessary for the independent exercise 
of their functions in connection with the Organization." These pro- 
visions are broad enough to eover a U.N. Force and its members, but it 
might be useful to spell out in advanee what special privileges and im- 
munities are necessary for the ‘‘independent exercise of their funetions."' 
The provisions of the Convention on the Privileges and Immunities of the 
United Nations,** of the Agreement with Egypt on the Status of the U.N. 
Emergency Force,** and of the Agreement on the Status of NATO Forces 3° 
may serve as useful guides for a general resolution of the General Assembly 
on that subjeet." Paragraph 3 of Article 105 of the Charter expressly 
empowers the General Assembly to make such recommendations as may be 
necessary to determine the details of the application of that article. 


34 See note 20 above. 35 See note 19 above. 

36 T.LAS., No, 2846; 48 A.J.LL. Supp. 83 (1954). 

37 If'the U.N. Force should be composed of volunteers rather than of national eon- 
tingents, it might be necessary to combine in the hands of the U.N. Command the 
powers which are divided in the Egyptian agreement between the Command and the 
states, which have contributed contingents to the U.N. Emergency Force. In addition, 
it would be necessary to establish more detailed military regulations for the Force and 
appropriate procedures and tribunals for the trial of violators. 


THE INITIATION OF COERCION: A MULTI-TEMPORAL 
ANALYSIS 


By Myrres S. McDovaar 
Of the Board of Editors 
and 
FLORENTINO P. FELICIANO 


Research Associate, Yale Law School; Technical Assistant, Department of 
Justice, Republic of ihe Philippines ? 


The 2onfusion ! engendered by lack of clarity in fundamental conceptio. s 
such as ‘‘war,’’ ''peace," and “‘law’’ begins with, and is perhaps mesi 
cieavly exhibited in, the traditional discussion of the many and dispara:c 
probleas frequently subsumed under headings like ‘‘The Initiation of 
Vcr," “The Commencement of War," “The Legal Meaning of war" 
aid “State and Effects of War," or under the simple query ‘‘ When cors 
wa? exist (or begin) ?" The orthodox debates here have been concerucd 
mainly with determination of the beginning in time of a ''iegal state of 
war." They have usually centered on the necessity and the relative 
technical effect of a somewhat mystical animus belligerend?, manifested 
either n the shape of a formal declaration of war or some otoer modality, 
aud of physical acts of coercion for the creation of such ''state of war.” 
The ecnfusion in these debates arises from a shifting reference to mid 
emphasis on the subjective animus of participants and the realities o? 
heir coercive practices, as well as to certain assumed consequences of su 
animu: or practices, without relating either the animus or the practices to 
tlic laryer context of any particular instance of international coercion aud 
to the major community policies sought by authoritative decision-makers 
with respect to various specific problems in such context. 

Som: publicists, for instance, have rigorously insisted that animis 
bell'ge-endi on the part of either the initiating or responding state is tue 
prime requisite which must be unequivocally revealed and without whic); 


* Tho views expressed here are not to be imputed to the Government of the Philippivc-. 

1 Thie bricf essay, essentially a note on a suggested methodology, is written ng ie 
&cco:d in a series of essays on the legal regulation of international coercion, The first 
essay, o1 the processes of coercion and of decision, will appear in the May, 1958, issue 
of the Yale Law Journal. Others will follow, dealing at length with the major types of 
problems, from the resort to coercion, through the management of combat anl nea- 
combat situations, to the termination of coercion. The documentation of thigscssoy 
reficcts its position in the series. 

The perspectives with which we begin are indicated somewhat eryptieall in t's 
editoria! ‘Peace and War: Factual Continuum With Multiple Legal Consequeness.*? 


40 A.J. LL. 63 (1955) * 
wn 24: 
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not war," or a ''state of war," but only ‘‘reprisals,’’ or ''intervention,"' 
or some other (measure short of war" may be regarded as having been 
initiated. The formulation of this view achieved by Lord MeNair about 
three decades ago is now classical: 


.. . A state of war arises in International Law (a) at the moment, 
if any, specified in a declaration of war; or (b) if none is specified, 
then immediately upon the communication of a declaration of war; or 
(c) upon the commission of an act of force, under the authority of a 
State, which is done animo belligerend?, or which, being done sine 
animo belligerendi but by way of reprisals or intervention, the other 
State elects to regard as creating a state of war, either by repelling 
force by force or in some other way; retroactive effect being given 
to this election, so that the state of war arises on the commission of 
the first act of force.? 


Other writers, in clear contrast, have de-emphasized the subjectivities 
of the participants and regard the commencement of ‘‘material war?’ as 
simultaneously inducing a ''legal status of war." Among the more recent 
expressions of this position is Professor Kelsen's: 


e t 
. . . A state of war in the true and full sense of the term is brought 
&bout only by aets of war, that is to say, by the use of armed force; 
VÀ “nd only such a state may be, but need not necessarily be, terminated 
by a peace treaty. Consequently war is a specific action, not a status. 
From the point of view of international law, the most important fact 
is the resort to war, and that means resort to an action, not resort to a 
status. Some writers consider the intention to make war, the animus 
belligerend:, of the state or states involved in war as essential. Animus 


2°¢The Legal Meaning of War and the Relation of War to Reprisals,’’ 11 Grotius 
Society Transactions 29 at 45 (1925). Among those who have shared this view is 
Quincy Wright, who wrote: ‘‘War begins when any state of the world manifests its 
intention to make war by some overt aet, which may take the form of an act of war, 
a declaration of war or some ultimatum with a time limit—the existence of war is not 
dependent upon the type of operations undertaken by the belligerents.’’ (''Changes 
in the Concept of War," 18 A.J.LL. 755 at 758—759 (1924). Later, Professor 
Wright submitted that where both belligerents disclaim an intention to make ‘‘ war,’’ 
‘a state of war does not exist until such time as third states recognize thait does.’’ 
(‘When Does War Exist?’’ 26 ibid. 362 at 366 (1932).) How the intention of a 
third state is relevant in inter-belligerent relations is not explained. 

In his Report on the Legal Position Arising from the Enforcement in Time of Peace 
of the Measures of Economic Pressure Indicated in Article 16 of the Covenant, Particu- 
larly by a Maritime Bloekade (8 League of Nations Offieial Journal 834 (1927)), the 
Secretary General of the League said: ...‘*from the legal point of view, the existence 
of a state of war between two states depends upon their intention and not upon the 
nature of their acts. Accordingly, measures of coercion, however drastic, which are not 
intended to create and are not regarded by the State to which they are applied as 
creating a state of war, do not legally establish a relation of war between the State 
concerned.?? 

Similar statements may be found in Lawrence, The Principles of International Law 
309 (7th ed., Winfield, 1928); 2 Westlake, International Law 1-2 (1907); Castrén, 
The"Present Law of War and Neutrality 31-34 (1954); 2 Mgller, International Law 
in Peace and War 156 (trans. Pratt, 1935). 

Professor Eagleton, too, seems to have shared this view: see ‘‘Acts of War,’’ 35 
A.J. 321 (1941). Cf. Starke, An Introduction to International Law 363 (3rd ed., 
1954). 
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»eligerendi means the intention to wage war. But this ec» c. 
ye .he intention to perform acts of war, that is to say, to us: awn. 
“or:e, with all the consequences international law attaches to vac ie’ 
of armed force.’ a 


Still others have attempted, in interpreting the pattern of commitr'eit. 
under tie Covenant of the League of Nations, to combine both these ‘sur 
jective’ and ‘‘objective’’ theories of ‘‘war’’ and assert that, while ord 
narily c nimus belligerendi must be present for a ‘‘state of war” io eow 
neuce, 


if acts of force are sufficiently serious and long continued, ‘het 


vei if both sides disclaim any animus belligerendi and retuse 1: 
adiit that a state of war has arisen between them, there cows. 
ooiit at which the law must say to the parties, you are refasire i^ 
veeognize the faets; your actions are of a kind which it is the polio 
af he law to characterize as war; and therefore, whatever you chovs 
to ay about it, you have in fact set up a state of things "which in ih: 
oye of the law is a state of war.* 


It should be observed that these formulations, like the comparab'¢ de: 
nitiow of ‘‘war’’ which abound in the literature, make implieit, a` 
*jrnucus and indiscriminate references to both the ‘‘facts’’ and ceme 
asy rec ‘legal consequences’’ of faets—to both the preeipitatinz of 4. 
of resort to, and exercise of, international coercion and the responses o` 
authoritative decision-makers; in short, to both the process of “actiue' 
cosrcior and the process of legal authority. Premised as thev arc on th 
ancient dichotomous categorization of ‘‘war’’ and ''peaee," there is ap 
parent n these formulations no recognition that the initiation of coercion 
cenerates, not one unitary problem of ascertaining a precise moment t 
time for the beginning of a singularly elusive and all-suffieing ‘legi! sot 


* * & 


‘ Princ ples of International Law 27 (1952). The protagonists of this sile of <r 
doly ts inelude Risley, The Law of War 81-82 (1897); Baty, ‘‘ Abuse of Terms: ‘Recre 
nitat? ‘War’,?? 30 AJ.IL. 377 at 398 (1936); Ronan, ‘‘English and Amvres: 
out. aid the Definition of War,"' 31 AJ.LL. 642 at 656 (1937); Green, Emte 
Neturs c£ the ‘War’ in Korean," 4 Int. Law Q. 462 at 468 (1951); Pye, ‘Th: 
Teral Stotus of the Korean Hostilities,’ 45 Georgetown Law J. 45 at 48-51 (1956 
Cf Wall, International Law 444-445 (8th ed., Pearce Higgins, 1924). 

^v^áes ors Borchard and Stowell appeared to have favored this side: sco Barebrtc . 
E rr? and 'Peaec, " 27 Aw. 114 (1933), and '*When Did War Degnu?' 
“7 Couma Law Rev. 742 (1947); and Stowell, International Law 491 (1931). 

Yr: es or Hyde expressed the same view as Lord MeNair (3 Inte natioosl Le 
803 "69 3Trev. aL, 1945]), but proposed at the same time that ‘‘the charact:* ¢f +: 
cet, com pitted rather than the design of the actors should, and prooabh +l 
TED ad og decisive of the legal result.’’ (Ibid. 1688). 

' Deer v, ‘International Law and Resort to Armed Force," 4 Cambres 1%? 
J, 308 a 313 (1932). Cf. Lauterpacht, '' ‘Resort to War’ and the Interpictot & 
of tie Covenant During the Manchurian Dispute," 28 AJ.LL. 43 (1934), who 3. 
ie 0.00 t the ''intention'! theory of ‘fwar’? but at the same time sug '- i7 
‘fy: _.7? i+ not neeessaiily synonymous with the use of ‘farmed foree.!? These (6 4° - 
'&ibí/ocet ve’? and ‘‘objective’’ theories are summarized and discussed in Dometo 
ji^ A'tempt to Define War," International Conciliation, No. 291, ». O58 ++ = 
(133), ond in Williams, Some Aspects of the Covenant of the League o^ N: ty 
“hm + seq (1934). 


244 THE AMERICAN JOURNAL OP INTERNATIONAL LAW [Vol. 52 


of war," 5 but rather a whole series of complex problems. The problems 
created in any particular instance of coercion, as will appear below, call 
for the resolution of very different types of conflicting claims asserted by 
various parties upon the initial stages of the process of coercion, and raise 
greatly differing issues of legal poliey for the different officials who must 
reach a deeision. 

Inereasing dissatisfaetion with the traditional answers to the traditional 
question is in modest measure displayed in the recent literature of inter- 
national law. A number of scholars have sought, with varying degrees 
of success, to bring significant clarification into the use of basic terms. 
Dr. Grob, for instanee, rejeets with deserved ridieule the absolutistie 
notion of “‘war in the legal sense’’ and of a ''legal state of war.” He 
contends that what must be looked for is not ‘‘one over-all legal definition 
of war" but rather a ‘‘variety of legal definitions." * Each ''legal def- 
nition" he would formulate in relation to, and after ascertainment of, 
‘“‘the particular intent and purpose"! of the specific ‘‘rule of law on war’? 
which happens to be under consideration at a given time. The question 
whether any particular exercise of coercion ‘‘constitutes’’ ‘‘war’’ or not 
must, in his view, to be meaningful, specify a particular rule of law in 
relation to which the ''existenee of war’’ may be affirmed or denied.” In 
his analysis, to affirm or deny that a set of events marks the beginning 
or existence of ‘‘war’’ is to assert that the specified rule of law is or is not 
applicable to such events. The same exercise of coercion, which may 
‘‘legally constitute’’ ‘‘war’’ in relation to one rule of law on war, obviously 
need not at the same stage ‘‘constitute’’ ‘‘war’’ in the sense of another rule; 
hence the relativity of which he speaks. The applicability or non-ap- 
plicability of a given rule to given facts, Dr. Grob explains, ‘‘depends upon 
its (the rule’s) intent and purposes. It is the business of interpretation 
to furnish that answer. It cannot be gleaned from anywhere else.''? 
Thus, for Dr. Grob, the basic task is reduced to the ‘‘interpretation’’ of 
legal technicality. 

Professor Stone exhibits considerably more restraint and diffidence in 
his efforts at clarification. He still speaks of a "necessity," in view 


5 Professor Wright stated the traditional point succinctly: ‘‘the incidence of an act 
or declaration eonverting the state of peace into a state of war establishes a division 
in time before which acts of war are illegal and after which they are legal between 
belligerents . . ."' (f*Changes in the Concept of War," 18 AJIL. 755 at 757 
(1924)). Hence, traditionally, juristie effort has been directed towards determining 
what acts or declarations convert ‘‘the state of peace’’ into a ‘‘state of war." And 
see Déak, ‘‘Computation of Time in International Law,' 20 A.J.I.L. 502 at 506-508, 
514 (1926) for a plea, made with great seriousness, that the exact date, hour and 
minute for the beginning of a ''state of war’’ be specified for the reason that ‘‘this 
changes profoundly the juridical situation of each country’’ (at 506). 

6 The Relativity of War and Peace 189 (1949). 

PT bid. 202. 

& Ibid. 303: ‘‘Operations, as they progress . . . begin to be war legally at diverse 
points of time. The question ‘when does war legally begin?’ thus requires not one 
but several answers.’’ See also ibid. 192, 194, 221—224, 318. 

9 Ibid. 204. 
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^ thc ‘yide ranging legal effects of war,” of determining ‘‘the mower 2 
s leonal commencement.’’? The problem, to him, is ‘‘plain eno en" 
S DN ar commences,’ Professor Stone writes, when facts come into os 

ence which satisfy the (above) definition of war." 1° Since his defi i o) 

o? ver is no more revolutionary than a rephrasing of the ‘intentie. n my 
su ycetive theory?! of ‘‘war,’’ he adheres closely to Lord MeNa r's œv 
lion quoted earlier. That he does not escape the ambiguity res ‘tn 
from a cual and simultaneous reference to ''faets" and ''kgal curs 
cuerecs?! is perhaps most clearly shown in e casual remark thai © ve 
Legins wih the earliest operative event.” "* , ‘Professor Stone, hovo ci, 
ceparis from the wholly conventional treatment of the initiation or ec 
evgion ip two respects. First, he recognizes that ''the momenti © o 
commencement of war ‘fon the international level” need not aeccssprily 
coinvide vith the beginning of war for differing ‘‘municipal legel pur 
poses. 1? Secondly, in the course of discussing the ''legal co isequeness 
of widzel re d hostilities,” he suggests that clarity in the question c: ‘wu’ 
cr no war’ may be approached by recognizing that varying answcis 
be ciseu as “ihe purposes for which an answer is sought'' vary." ! 
rose s, as Dr. Grob did, to the purpose of individual rules or sets où rubs 
of war lay, and oi individual provisions of such instruments zs the Pe” 
of Paris and the Charter of the United Nations. Unlike Dr. Gron,” 
bewever, he confines his suggestions to si nauiions where the eon:cerdins 
sarticipanis not only fail to issue formal declarations of war bit alse cis 
elair an intent to engage in war and describe their coercive operations 
by some other words.'* The assumption of Professor Stone scems 1o bo 
that ihe velativity of ‘‘war or no war'' is precluded by a deelaratirn o^ 

intent oy either belligerent and that as soon as such a declaration is wade 
vs can be but one unvarying answer, whatever ‘‘the purposes for veidi 
te auswe' is sought’? may be. 

Whkve reeognizine that some measure of clarification has been acicve: 


3 
t 


01:52] Controls of International Confliet 310 (1954). His definition of vir i.. 
‘a i:fioi90f onc or more governments to at least one other government, in «i ch zt 

“r-to 2 a sueh goveruments no longer permits its relations with the other or offer 
t3 be 5t. or:ed by, the laws of peace.’? (p. 304.) 

21,55. (10, note 72. 

"2 "ie. 1210-311, 311, note 78. He gives some indication of what ho mean: by 
''munmcoa! legal purposes?': ‘It has become . . . a matter of legislative paiuden c 
v; fix capli itly the beginning and end of war for the purpose at hand in each m: jo 
well a’ og lative endeavor, They may, for example, be fixed at one point in .. itu 
to Vu gi ue (merseney powers, in another for regulation of private legal nlatio.. cia 
^73 60. t ough tie legislature may seem to have left the matter open.'' (p. 311 
Cf. : ‘ott Law and Society in the Relations of States 212-213 (1951); and “re, 
C nflict, War, and Self-Defence,’’ 6 Archiv des Vélkerrechts 3&7, 424, 10s 


0, op. cit. 312. Professor Stone almost deprecates his own contvibuticu, ii 
tsat its valuc is ‘‘rather de lege ferenda than as a description o? existing pet 
b ‘eserib ng his obsovvations as f'most tentative? and ‘‘by no means eoherent with 
e^ " of!or. ? (p. 313.) 
14 Seo Gr >b, op. cit. 283-302. o 
15 Stone, 9p. cit. 312. 
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by both scholars, a measure which was anticipated by Judge Hudson, 
it may be observed that both appear unduly preoceupied with the technical | 
rules on which they have focused rather than on particul lor OBI problems, par- 
ticular policies and particular decision-makers. The task of clarification, 
as willbe indicated below, involves deeper difficulties than either Dr. Grob 
or Professor Stone recognizes. It calls, contrary to the suggestion of the 
former, for much more than ascertaining the ‘‘legal meaning'' of words 
used in particular formulations of prescriptions or the ‘‘exact intent and 
purpose’’ of the formulators." It demands, notwithstanding the sugges- 
tion of the latter, that an inquirer go behind pronouncements of intent to 
the factual and policy problems which are just as varied and oe when 
such rituals are performed as when they are foregone. Both scholars 
exhibit little awareness of the number and complexity of the variables in 
the interrelated but distinguishable processes of coercion and of decision.!* 
They do not emphasize, particular, that the application or non-applica- 
tion of a particular rule to a particular situation of fact, if inquiry is to go 
beyond abstract and normatively ambiguous statements,'? must be viewed 
as the product of a decisional process, and that such product can scarcely 
be meaningfully studied unless the decision-maker (the applier) is identi- 
fid, his policy objectives clearly articulated, and the various conditions 
and the procedures of application specified. Both scholars stop short of 
the effort to arrive at a comprehensive guiding theory for inquiry into the 
problems, policies and prescriptions relating to the initiation of coercion 
and violenee. The several intellectual tasks indispensable to the achieve- 
ment of deeper insight into the processes of coercion and decision and of 


16 See his ‘‘The Duration of the War Between the United States and Germany,’’ 
39 Harvard Law Rev. 1020 at 1020—1021 (1926). 

17 Dr. Grob conceives the basic task to be that of ascertaining the ‘‘legal reality," 
'fthe truth?! and ''legal meaning? of the ‘‘two central, all important terms ‘war’ 
and ‘peace’ ’? (p. 36), of determining ‘‘ what the rules of law on war mean"? (p. 188). 
His demand for ‘‘legal answers’? leads him to say that ‘‘ Arguing with facts alone will 
not do. Mere facts prove nothing?! (p. 201; italics in the originalg. The con- 
ceptualism of his study thus does not extend to the clear relation of the facts of 
coercion and the process of decision. 

18 Some preliminary indication of what we mean by the process of coercion and the 
process of decision may be obtained from MeDougal, ''Peace and War: Factual 
Continuum With Multiple Legal Consequences,’’ 49 A.J.IL. 63 (1955). See also id., 
El Derecho Internacional como Ciencia Politica,’? 3 Revista de Derecho y Ciencias 
Sociales Nos. 3-4, p. 142 (1957, Buenos Aires). 

19 For exposition of what is characterized as normative-ambiguity, see Lasswell and 
McDougal, ‘‘Legal Education and Public Policy: Professional Training in the Public 
Interest,’’ 52 Yale Law J. 203, 266-267 (1943). 

20 Amplification of this general point is offered in McDougal, ‘‘law As a Process 
of Decision: A Policy-Oriented Approach To Legal Study,’’ 1 Natural Law Forum 
53, 54-58, 64-68 (1956); and id., ‘‘The Comparative Study of Law For Value Pur- 
poses: Value Clarification As An Instrument of Democratic World Order,’’ 61 Yale 
Law J. 915 (1952), 1 A.J. Comp. Law 24 (1952). See also Lasswell, ‘‘Current Studies 
of the Decision Process: Automation versus Creativity,’’? 8 Western Pol. Q. 381 (1955); 
and Lerner and Lasswell (eds.), The Policy Sciences (1951). For an introduction to 
the theory of decision-making, see Bross, Design For Decision (1953). 


1958] THE INITIATION OF COERCION 247 


eloser approximation to eommunity and preferred goals remain unper- 
formed.” 

Preoccupation, with legal technicality is even more intense in Dr. 
Kotzsch’s recent study. Dr. Kotzseh, addressing himself, as Professor 
Stone did, to the problem of ‘‘war without a declaration of war,’’ works 
out at labored length a distinction between ‘‘war in the material sense"' 
and “‘war in the formal sense." ''Formal war,’’ in his sense, is no more 
than the ''legal state of war'' as conceived in all its rigor in traditional 
theory, while ‘‘material war’’ ineludes all factual situations of military 
conflict of some duration and extent (as distinguished from isolated acts of 
violence) where, through disclaimer or lack of a showing of amemus belli- 
gerendi, no ''legal state of war’’ is regarded as established. The main 
difference to which he points is in terms of ''legal eonsequenees'' and lies 
in the extent of application of the law of war: ‘‘formal war’’ automatically 
brings about the full operation of all the rules of war and neutrality; 
'material war,’’ on the other hand, as ''institutionalized in the province 
of international law," initiates only a ‘‘selective’’ application of those 
rules.” The question ‘‘war or no war," he writes, following Dr. Grob, 
'fheneeforth must be specified by material or formal if a legal answer is 
sought,’’*4 In Dr. Kotzseh's scheme, there is not one intermediate status 
between ‘‘peace’’ and ''war." There are instead, he asserts, two dicho- 
tomies—'' peace" and ^ formal war,” and ''peaee" and ‘‘material war.’’ ?? 
The initiation of international coercion may thus mark the commencement 
of either ‘‘formal war’’ or of (material war," depending on whether or 
not there is an announced animus belligerendt.  ** War" having been split, 


21 A brief itemization of recommended ''intelleetual tasks!" may be found in Me- 
Dougal, ''International Law, Power and Policy: A Contemporary Coneeption,' 82 
Hague Academy Recueil des Cours 137, 141 (1953); and in the article cited note 20 
supra, 1 Natural Law Forum at 58-59. See also Lasswell, The World Revolution of 
Our Time—-A Framework For Basie Policy Research (Hoover Institute Studies, 1951). 

22 The Concept of War in Contemporary History and International Law (1956). 

23 Ibid. 52-65, 234-235, 241-244. Dr. Kotzsch differentiates his distinction from 
that between ‘‘ war in the legal sense’? (war as a ‘‘legal condition’’) and ‘‘war in the 
material sense’’ (war as actual military operations) adverted to, for instance, by 
Professor Wright (op. cit. note 2 supra) in the following terms: ''If we, however, 
replace the distinetion of war in the legal sense and war in the material sense by that of 
war in ihe formal sense and war in ihe material sense, it is for the following reason: 
The former distinetion implies the idea that war in the legal sense is of relevaney under 
international law whereas war in the material sense is not. This is not true. Both 
forms have obtained their meaning under international law. By customary international 
law legal consequences have been imputed to war in the material sense... 2? (p. 52.) 

24 Ibid, 55. 

26 Ibid, 241—244. Compare Jessup, ‘‘Should International Law Recognize an Inter- 
mediate Status Between Peace and War??^ 48 AJ.LL. 98 (1954), and ‘‘Inter- 
mediacy,’’ 23 Nordisk Tidsskrift for International Ret 16 (1953); and Schwarzen- 
berger, ‘‘Jus Pacis Ac Belli? Prolegomena to a Sociology of International Lay,’’ 
37 A.J.LL. 460 (1943). In McDougal, article cited note 18 supra, it was suggested, 
apropos of the proposals for recognition and elaboration of a new ''status intermediate 
between war and peace,’’ that a mode of analysis more comprehensive and flexible than 
either dichotomy or trichotomy may be required if clarity and rationality are to® be 
promoted. 
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so to speak, into the ‘‘formal’’ and ‘‘material,’’ he states that it (‘‘war’’) 
no longer necessarily implies ‘‘the integral application of the sum-total of 
the laws of war.''?* One of his main concerns appears to be to fashion 
a doctrinal answer to belligerent claims, which have been asserted in the 
past, to avoid the thrust of the law of war and neutrality by labeling their 
physical operations with some other name. Dr. Kotzsch’s aspirations in 
his scholarly study are admirable. It would seem open to serious doubt, 
however, whether its conceptualism, which is at times less than lucid, ean 
offer more than minimal help in clarifying the problems of legal policy 
attendant upon the initiation of coercion and in increasing the incidence 
of rational decisions. , ^ 

The first step, we submit, towards contact with reality, is reference to, 
and careful orientation in, the factual process of coercion across national 
boundaries. In broad preliminary characterization, this process of coercion 
may be described in terms of various participants applying to each other 
coercion of alternately accelerating and decelerating degrees of intensity, 
for a wide range of objectives, utilizing methods which include the em- 
ployment of all known distinctive strategies or instruments of policy, under 
the variable conditions of a world arena in continuous flux." It may be 
observed that, in the course of this process of coercion, the participants 
assert against each other many varying claims respecting the lawfulness 
and unlawfulness of the particular coercive practices being utilized by 
or against them, invoking both world prescriptions and world opinion to 
fortify their respective assertions. 

The description we suggest of factual coercion in terms of ''process"' 
is intended not merely to convey a sense of the variety in participant, 
purpose, modality and claim, but also to emphasize the, faets of cqnttinuity 
—continuity in coercive action and reaction and in assertion and counter- 
assertion—and of changing intensities in degree, lfom the mildest to the 
most severe applications of coercion. Between the two extremes of ‘‘pure’’ 
peace and ‘‘total’’ war, the states of the world arena may in these terms be 
observed continuously to engage each other for power and other Values, by 


20 Op. cit. note 22 supra, at 213. Through his two dichotomies (or trichotomy), he 
also attempts to resolve the old debate on the ‘‘subjective’’? and ‘‘objective’’ tests 
of the beginning or existence of war by combining the two: ‘‘The concept of war in 
the material and formal senses pays regard to both the purely objective test of war 
and the subjective test, which is the essence of the status theory of war. It resolves 
the doctrinal conflict between the objective and subjective theories of war by the as- 
sumption that these theories are not mutually exclusive but complementary’’ (pp. 54— 
55). The minor point has been suggested above that such observations are apt to bo 
no more than exercises in legal syntaeties unless both the perspectives of participants 
and their physical operations are considered in the larger context of the particular 
instance of coercion involved. The major point is that Dr. Kotzseh's framework for 
inquiry seems to us less than completely adequate even for the modest goal he set for 
himgelf-—‘‘to describe the modern concept of war in general international law?" (p. 
2; italies supplied). 

27 Compare Wright, ‘‘International Conflict and the United Nations, 10 World 
Potities 24, 34-44 (1957), who describes the processes of conflict among states in terms 
of the parties, their relations, and the field in which conflicts oecur. 
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DU 2 a ements cf policy, in a continuum of degrees in coercive presio 
say 19 from the least intense to the most intense." From this orientatiom 
d) w: of the iuitiation of coercion is to refer to those s'ages coi +! 
AR. zl srocess at which coercion is still at a relatively low cegree 22^ 
‘ersiiy out accelerating towards the peak intensity of maximum use o: th 
aduer. iustrumen for destruction.” 

à stich initiation stages of the coercion process, participants. 0? a. 
‘atcoorl's -including offieials of the contending belliserents, ofneials e 
aif. socational organizations and of non-belligerents (who are non-nart.. 
jas h the process of coercion but nevertheless assert certain clalins; 
and individual nationals of both the belligerents and non-belligerents 
seric, g&o suggested, to make certain claims against each other, Ai int ce 
1io 1 Gi {he rich complexity of the structure of such contraposed elaiu s maz 
he hid ven from inpressionistie description. 

Th ig, in one type of controversy, a belligerent asseris, as agulus. . 
iarcct state and international officials who are representatives of the work 
vv: oder, claims io initiate highly coercive or violent means cf wodifyi w 
“he exis dug world publie order and the world distribution of powcr ii 
oiler values. The assertion of these claims frequently marks the eulniia 
{i9..i. longer or shorter period during which an intensifying dear Sc 
coerv-on was exeried. by and against the claimant throush non-auiitesy 
msiruments, or in which the dimensions of military force were kept sher. 
of open and substantial destruction. At a certain stage iui iniens ty 
offvicls of the target state may respond with claims to employ retaliatory 
coercion in the name of self-defense. International officials mey, for thi: 
pari, me xe claims to competence to characterize such coercion (nd vi ben 
as ur'avful breaches of the publie order of the world community and ic 
‘ake zp] ropriate steps forcibly to redress such breaches. 

Sen'i rly, in another type of controversy, the belligerent-, incdud ve 
"oti ihe attacking and defending states and, where community respens. 
hv is successfully organized, international armed forces, 1iake «lairis 


3 

Yoo point is made more or less explicitly in any number of studies on internation 
rolatiors; see, eg, Teas and Whiting, Dynamies of International Relitiows, Ch, ^ 
19s ZTorgenthau, Polities Among Nations, Chs. 3-6 (2nd edl., 1854) ; Stiou.z-!1a f 
cad Presso iy, Internet.onal Relations, Chs. 1-3 (2nd ed., 1954); Sehwarzen oerger, Po wv 
Pol'tic; 17 and Chs. 6-12 (1951); Kalijarvi and Associates, Modern Worb} Dolti s 
Ch. à (3r] ed, 1953. On the fluctuations and periodicity of the musaite^e of «6 
czeiv: ane violence over long periods of history, see 3 Sorokin, Social aud Cul 
Dynamies 259-380 (1937). 

? Cf. 2 Wright, A Study of War 698 (1942): ‘f... analysis of the miatriy 
: «cho og:sal, legal, and sociological manifestations of war suggests that at rine 
zemecded as variables which reach a certain threshhold of intensity ir actuil win 
War may therefore be regarded from the standpoint of each belligerent :s au «tii 
"fer-u"en ion of military activity, psychological tension, legal power, ar] sori d ii^ 
nrafion--:n Intensification whieh is not likely to result unless the enemy is arpspu 
mately equal in material power." At 689: ‘f... the time space continuum, wich in 
2 leun! se se is desigrated a war, has not necessarily been accompanied by n w itv oi 
uniformity of intenso ;ailitary activity. While in international legal theory s ate 
of war be’ ween two states begins and ends at definite moments of time, ticse momerty 
hava freqvontly been difficult to establish in practice.’? 
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against each other to engage in the different component practices of military 
violence to Secure their respective o objectives. This general claim to employ 
the military instrument may be givem- operational meaning in terms of the 
detailed claims of each to apply violence in the capture or destruction of 
the other's bases of power by employing certain combatants with certain 
weapons, in certain areas of operations, and against certain objects of 
attack. The negating claim asserted in turn by each against the other is 
that the violence exerted is inhuman, unnecessary or disproportionate, or, 
in more detail, that certain combatants are unauthorized, that certain 
weapons are unlawful, that certain areas of operations are beyond per- 
missible bounds, and that certain objects may not legitimately be captured 
or destroyed. Both belligerents may also, before or after the outburst of 
military violence, claim to eut off, with varying degrees of completeness, 
diplomatie and consular relations and the commerce, communication and 
transportation between them, and to terminate or continue observance of 
previous agreements with each other. 

In still another type of controversy, representatives of the world public 
order claim, mostly after the stage of overt violence has been reached, 
competence to activate the commitments of third states to participate in 
ofanized community measures designed to repress violence character- 
ized as. "unlawful. Non-belligerents may respond favorably and claim a 
right to participate, or unfavorably and set up claims to avoid participa- 
tion, in community sanctions procedures. Where the pattern of com- 
munity responsibility fails, and the international officials are unable 
effectively to assert claims of authority, a second set of claims assumes 
special importance. Belligerents demand from third states non-participa- 
tion and non-augmentation of the other belligerent’s power resources. 
Third states make countering demands for non-interference with their 
nationals, resources and normal activities. 

In a fourth type of controversy, each belligerent may be observed to 
begin, at points of varying time before or after the stage of active military 
hostilities, making claims to exercise more or less eomprehenstve control 
over the industry, í commerce, labor, communications, transportation, price 
and consumption levels, private agreements and property, and personal 
activities of individuals within its own territory. Internal value processes 
are governmentalized in increasingly high degree, in the effort to organize, 
maximize, manage and effectively utilize the belligerent’s bases of power. 
Each belligerent further claims authority to define and discriminate be- 
tween ‘‘enemy persons" and non-enemy persons, and to impose more rigid 
controls on the former’s persons and property, both for preventing their 
utilization by the enemy belligerent and for satisfying its own military 
needs. The countering claim of ‘‘enemy persons’’ is for respect for their 
hyman dignity, loyalties and property. 

There is a fifth type of controversy where individuals assert against 
other individuals, at differing points along the continuum of coercion, 
certain claims and counterclaims, the most conspicuous of which are to 
require, or refrain from, or terminate, the honoring of-cerfain commit- 
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mert-, a1 d to certain specific interpretations of so-called ‘‘war elauscs’’ in 
documen‘s such as, for instance, insurance policies and charter parties. It is 
in connection with the latter type of claims that much of the judicial] dis 
eussint (n ‘When does (or did) war begin?” has taken place.®° It ‘s 


390 4125 war elausc’’ in life insurance policies is typically a clause excluding or 
umitiny tio liability of the insurer in case the insured dies as a result of, or wi ic 
vaigeoml i, service in the armed forces in ‘‘time of war." The wording of tho “veu 
clause’? hes, of course, varied in different policies. The technical issue, however, hoy 
vsualiv becu presented in the form of whether or not, at the time of the insured 5 deat 
thor: vous + war’? either between the state of the forum and another state or bbeo. 
iore or st tes. 

Tce cas s which arose in American courts during World War II commonly invonca 
ucaths wh eh oeeurred on Dee. 7, 1941, during the attack by Japanese forces on Peal 
iHaroor. .i group of cases—e.g. West v. Palmetto State Life Ins. Co, 25 S.E. 2d <75 
73973), 2(2 S.C. 422; Rosenau v. Idaho Mutual Benefit Assn., 145 Pac. 2d 227 (1911), 
65 fdrho 408; Savage v. Sun Life Insurance Co, 57 F. Supp. 620 (W.D. Le, 
i944); Prope v. Sun Life Assurance Co., 37 Hawaii 208 (1945)—allowed recovery by 
fte bo ofiary, holding that because the U. S. Congress, to which the Cont tut ov 
Lad ailoea ed the power to declare war, had not declared war until Dee. 8, 19-41, and 
vad pot nade its declaration retroactive (as the President had requested) to Dev. T, 
there was is yet no ‘‘state of war,?? or ‘war in the legal’’ or ‘‘constitutional sase,’ 
on the latter date. These eases relied on a concept that courts may not take jidigl 
rotire of the existence of a war until it is formally and officially dee'ared by she 
Confrrc.s iud distinguished between an ''aet of war’’ and a ‘‘state of wor." In 
New York Life Ins. Co. v. Bennion, 158 F. 2d 260 (C.C.A. 10th, 1946), 41 A.J.LL. 680 
(1947), ec t. denied, 331 U. S. 811 (1947), noted in 56 Yale L.J. 746 (1917), hewever, 
the court, undor an identical sct of facts, denied recovery against the insurer, holdivg 
that the c istence of a state of war was not dependent upon its formal declaration but 
was deterrinable from an appraisal of actualities, and that there had been a suficiest 
politics! determination (by the President) of the existence of war comtaeneing with 
(uo stt»ek on Pearl Harbor. Cf. Stankus v. New York Life Ins. Co., 312 Mass. 366, 
‘4 N.E. 21 687 (1942), where the insured seaman died when the USS Reuben Jeria 
‘yaa torpecoed by German submarines on Oct. 30, 1941; and Vanderbilt v. Travelers 
Ins. Co, 12 Mise, 248, 184 N.Y.S. 54 (1920), where the insured lost his life whe: 
the L^ctaiia was sunk. 

A se dl r set of lifo insurance cases arose out of deaths which occurred duriig the 
Jaic! Ne tions action in Korea. Beley v. Pennsylvania Mutual Life Ins, Co., 373 Pa. 
>31, 65 A. 2d 202 (1953), and Harding v. Pennsylvania Mutual Life Ins. Co., 171 Dn. 
Super. 23€, 90 A. 2d 389, rehearing denied, 95 A. 2d 221 (1953), held that sineo war 
lind not ben declared by Congress, the conflict in Korea did not constitrte a ‘‘war’’ 
in tic ‘feonstitutional’’ or ''legal'! sense, and permitted recovery against, tho insurer. 
Other cowts have taken the opposite stand in a long line of eases: e.g. Stanborry v. 
Aetna Lif) Ins. Co., 26 N.J. Super. 498, 98 A. 2d 134 (1953); Langlas v. Iowa Life 
ins, Co, £45 Iowa 713, 63 N.W. 2d 885 (1954); Gudewiez v. John Hancock l:1utail 
Life Ins. Co., 331 Mass. 752, 122 N.E, 2d 900 (1954); Christensen v. Sterling Ir. Co., 
284 Pee. 2d 287 (1955); Western Reserve Life Ins. Co. v. Meadows, 152 Tox. 559, 
261 S.W. £d 554 (1953), cert. denied, 347 U. S. 928 (1954); Lynch v. National Life end 
Accident Ins, Co., 278 S.W. 2d 32 (1955); Weissman v. Metropolitan Life Ins. Co. 
112 F. Supp. 420 (D.C.8S.D. Cal, 1953); Gagliormella v. Metropolitan Life Ins. Co, 
122 D. Supp. 246 (D.C. Mass., 1954); Carius v. New York Life Ins. Co., 124 D. Supo. 
388 (D.C.3.D. IlL, 1954); and Wilkinson v. Equitable Life Assurance Socicty, Ll 
N.Y.S. 2d 1018 (1956). 

For cas’s involving charter parties containing ‘fwar risk'' clauses, see Kawasaki 
Kisen Ka ushiki Kaisha v. Bantham Steamship Co. Ltd. [1939] 2 K.B. 544, r*d 
Spanish Government v. North of England Steamship Co. Ltd., [1938] 54 T.L.H. 852. 
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perhaps an index of the extent of the common confusion that it is pre- 
cisely this type of private claims in the resolution of which the world 
prescriptions and fundamental world community policies relating to 
coercion are really largely, if not wholly, irrelevant. The basic problem 
raised by these claims is not that of distinguishing between permissible 
and non-permissible exercises of coercion, nor that of formulating distinc- 
tions between the ''legal'' and the ‘‘non-legal’’ senses of ‘‘war’’ or ‘‘block- 
ade" or comparable terms, as Professor Stone seems to suggest?! but 
rather that of diseerning and giving eífeet, within the limits of any over- 
riding eommunity poliey, to the major purposes and expeetations whieh 
the private parties to the document in question sought to project.*? 

It is not, of course, meant to be suggested that in each and every con- 
text in which coercion is initiated, all the participants actually make all 


31 Stone, op. cit. 304, note 40, 310, note 77, 314, note 92. 

82 It seems fairly obvious that the question of the commencement or existence of a 
**state of war,’’ or **war in the legal sense?’ or simply ‘‘war,’’ between two countries 
as determined for the very different purposes of the world publie order is but of 
tangential, if any, relevance to this problem, which calls essentially for the application 
of familiar principles of interpretation. The approach adopted in the Bennion case 
(note 30 supra), where the court inquired into the expectations of the parties as to 
wifi risks would be excluded exemplifies the point we are making. The court said: 
‘The subject matter of the contract was a risk assured on the life of the insured by 
the Company, for a stipulated premium, and the use of the word war was obviously 
intended to denote a restriction or limitation upon the risk assumed. It is plain, 
therefore, that the definition given to tlie word war bears a direct relationship to the 
risk assumed. . . . Viewed in this light, it is also plain that when the parties used the 
word war, they had in mind the hazard to human life incident’? (158 F. 2d at 265). 
Obviously, the hazard to life was not dependent on a situation of military violence 
being characterized as a ‘‘war’’ or ‘‘state of war.’’ This approach was adopted in 
the cases arising out of the Korean conflict starting from the Stanberry ease (note 
30 supra), 

In the Kawasaki IXisen Kabushiki Kaisha ease (note 30 supra) the court refused 
to hold the steamship company liable for damages for canceling the charter-party under 
2 clause authorizing such cancellation by either party ‘‘if war breaks out involving 
Japan.’’ The eourt held in effect that the contingency provided for byethe parties 
had occurred, despite the fact that neither Japan nor China (in 1937) had issued 
formal declarations of war and that the two countries maintained diplomatie relations 
with each other. Again, the risk that the parties sought to provide against did not 
depend upon the presence or absence of ‘‘animus belligerendi’’ in either or both 
countries. The Master of the Rolls said: ‘‘I am unable to accept the suggestion that 
there is any teclinical meaning of the word ‘war’ for the purpose of the construction 
of this clause. . . . It seems to me that to suggest that, within the meaning of this 
charter party, war had not broken out involving Japan on the relevant date is to at- 
tribute to the parties to it a desire to import into their contract some obscure and un- 
certain technicalities of international law rather than the common sense of business- 
men.?' 

In the Spanish Government ease (note 30 supra), Lewis, J., did say that the word 
'* blockade?" in a clause to the effect that the vessel would not be bound to proceed to 
* Blockade ports,?! was used in its ‘‘strict legal sense." However, regardless of whether 
a ‘‘strict legal sense’? or some other sense was to be imparted to ‘‘blockade,’’ the 
eourt explieitly found that the risk provided against never materialized, that the 
agnouneced intention of the Franco Government to blockade certain ports was never 
earried out, and that there was no greater danger or risk of interference with British 
vessels after the Nationalist announcement than before. 
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‘ce é.ov types oi claims. In any particular constellation of events, orc 
oro gere of the participants may, for diverse reasons, refrain from as- 
riiv: «ny one or more of the kinds of claims that such [artieipán:s 
tekt ot ierwise ke expected to assert. For instance, organs of ieur 
ule egcvernmentel organizations may restrain themselves from, or may 
ostja ne characterizing, exercises of coercion by a particular bellicere::t 
as nouw-prinissible, or calling for collective enforcement action, becaut sc 
o? lov estimates of the degree of probable conformity.” Again, beent:? 
ii CXpec ations of excessive material and human costs which a muita 

esporse may oceasion, a target nation-state may decline to clenm to na E 
‘orce vit i force. The bloodless eonquest o£ Czechoslovakia and ihe 15 uv 
0-Cv (cn of Denmark by Nazi Germany in 1939 and 1940 ¿re ouvivts 
examples of this situation.” A belligerent of negligible mititary id 
aniltics end with relative security from military attack may also content 
“ser wih controling enemy persons or taking enemy property v this 
“s tes utery and not claim actively to use the military instrument Ce 
‘sin latu American countries which joined the Allied Powers ia lot: 
vorid wirs sequestered private German property without engagin' in ir 
contributing to actual military operations against Germany.?? 

Fron careful orientation in the processes of coercion and claim, t& 
nex: se] we recommend in the clarification of the ambiguous ard con- 
Fusina reverence oi the '(eommeneement of war" is an equa'ly «esci. 
oriea'riicn in the process of legal decision by which conmunity nter 
veniion .s organized in the attempt to regulate international ccereien, 
This scond process may be described, in highest-level abstraction, as vis 
the proccss of coercion, in terms of certain established decision- io 
seekirz @ortain common policy objectives under the-varying coudi^.o:s «` 
ite worli arena, by certain methods or procedures of formulative un?’ 
app ying authoritative prescriptions. From such perspective, it must e 
anp ni that the great variety of claims asserted by varying partis at 

evo. s points in the factual continuum of coercion, generate just os srest 
ave ty 81 policy problems, all traditionally lumped together unc '- 027^ 
suno e Josel. It is to these ''faets," claims and problems, that the d.f- 
‘rent dovision-makers, who include officials of international goverr- 


33 Goodr eh and Simons, The United Nations and the Maintenance of International 
Paco ond Security 361-365 (1955), point out that this was an importont reson for 
pestpoi ing action by the Security Council under Art. 39 of the Charter in ‘he Pi sth. 
e230, ©: d for the delay in the dctermination by the General Assembly of th» eo. n..ic: 
Gl ass: on by the Peoples? Republie of China in the Korean case. Cf. on tie poni 

rade in tle text, Wrist, “The Prevention of Aggression,"' 50 A.J.I.L. 511 :t 51» 
(19567 ; ard Lauterpacht, op. cit. note 4, supra, at 55, 59 (on the Manchurian ineiücz.t 
of 1931). 

35 O 1 the ease of Czechoslovakia, see Survey of International Affairs, "938, Vol. 3. 
Dp. 217-288 (Royal Tustitute of International Affairs, 1953); on the o'eupi tion of 
L.nriit, ce ‘Hitler's Europe," Survey of International Affairs, 1939-1946, p. S13 
ef ceq. (Reval Institute of International Affairs, 1954). 

923 S., Gob, op. cit. 293-294, and Kotzsch, op. cit. 248-250; sce also *'* The War and 
tho Nonis 3°?’ Survey of International Affairs, 1939-1946, pp. 114-136 (Royal Instituto 
of Iuterna'ional Affairs, 1956). 
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mental organizations and judges of international courts and arbitration 
tribunals, as well as civil and military officials of both belligerents and 
non-belligerents, respond and attach ''legal consequences’’ in the shape 
of decisions about the lawfulness or unlawfulness of any particular ap- 
plication or avoidance of coercion. The detailed issues of policy, as might 
be expected, commonly differ as the specifie contexts and controversies 
differ. 

Relying upon the categorizations used in sketching the structure of 
claims asserted upon the initiation of coercion, and anticipating in briefest 
outline the results of other inquiries, we may observe authoritative decision- 
makers to be seeking, in the belligerent versus target belligerent and inter- 
national officials type of controversy, to prevent change through coercive . 
procedures (or procedures involving a high degree of coercion), to promote . 
change through non-coercive procedures (or procedures involving only a 
minimum degree of coercion) and to maintain a world publie order of 
varying consistency with the values of a free society.*® At the same time, 
the community seeks to harness coercion to the maintenance of order by 
authorizing coercion as an individual, group or community response to 
unauthorized coercion. These complementary policies are sought by in- 
véking and applying, with varying degrees of success, fundamental pre- 
scriptions which discriminate between different coercive practices and 
characterize some as non-permissible and others as permissible. 

In the controversies between belligerents about the conduct of hostilities, 
the authoritative decision-makers bring to bear the familiar, equally com- 
plementary, principles of military necessity and humanitarianism. The 
basic effort is to minimize the unnecessary destruction of values through the 
application of a law of war sustained by the same principle which sustains 


36 We have, for the purpose of economy in expression, spoken of ''the'' publie 
order of the world community. It is a fact of contemporary international life, how- 
ever, that there is no single world public order as such, or a single conception thereof. 
There appear, rather, competing demanded conceptions of world publie order and of 
international law, some of which are compatible with the postulated geal of wide 
sharing of values while others are not. See, e.g., Stone, op. cit. 57-64; Kunz, ‘‘ Plural- 
ism of Legal and Value Systems and International Law,’’ 49 A.J.I.L. 370 (1955); 
Wilk, ‘‘International Law and Global Ideological Conflict: Reflections on the Uni- 
versality of International Law,’’ 45 ibid. 648 (1951); Schwarzenberger, ‘‘The Impact of 
the East-West Rift on International Law,’’ 36 Grotius Society Transactions 229 (1950) ; 
Smith, The Crisis of the Law of Nations, Ch. 2 (1947). 

On the Soviet conception of international law, see, e.g., Hazard, Law and Social 
Change in the U.S.S.R., Ch. 11 (1953); id., The Soviet Union and International Law 
189 et seq. (1950); Soloveitchik, ‘‘International Law as ‘Instrument of Polities,’ ’’ 
21 U. of Kansas City Law Rev. 169 (1953); Kulski, ‘‘The Soviet Interpretation of 
International Law,’’ 49 A.J.I.L. 518 (1955); Schlesinger, Soviet Legal Theory, Ch. 
10 (2nd ed., 1951); Taracouzio, The Soviet Union and International Law (1935); 
Kelsen, The Communist Theory of Law (1955). 

‘On the Nazi German conception of international law, see Preuss, f! National Socialist 
Conceptions of International Law,’’ 29 Am. Pol. Sci. Rev. 594 (1935); Gott, ‘‘The 
National Socialist Theory of International Law,’’ 32 A.J.I.L. 704 (1938); and Florin 
amd Herz, ‘‘Bolshevist and National Socialist Doctrines of International Law,’’ 7 
Social Research 1 (1940). 
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152 soif-in erest of belligerents—the principle of economy in the exercit? of 
currcicn aad force. 

fn the confrontation of international officials or belligerents and non-bell'- 
n rents alout participation, two sets of policies, corresponding to the two 
sits of eleims we have noted, are successively sought by the established 
decision-makers. In the first, the community attempts to s?eure the 
maximum possible of common responsibility for repressing coercion author:- 
fotively designated as unlawful by limiting the extent to which nor- 
portieipat on is permissible. The complementary policy of minimizinz 
involvement and localizing the area of violence is urged by those who 
seek possile advantages in non-participation. In the second set, author’- 
tetive dec slon-makers are seeking, in determining the relative rights and 
dutics of belligerents and non-belligerents, to adjust and balance the 
contraposcd policies of military effectiveness, in terms of the isolation of the 
cuemy belugerent, and of reducing to a minimum the consequent disrup- 
tons of the value processes of non-belligerents. 

in tre ‘ourth type of controversy, t.e., belligerent vis-à-vis individuals 
iv tke bel igerent’s own territory, and insofar as the control o- ''enciy 

(rsons'"' :s concerned, the competing policies to be reconciled refer t^ 
the security interests of the belligerent and to the human rights of ‘‘enemy ® 
individuals. Respecting the control of enemy property, the bas'e policies 
discernible in the few vague and disputed limitations interposed by 
international law have been described in terms of the protection of private 
property end the encouragement of free worldwide circulation of wealth 
and of the satisfaction of the security and military needs of the bellig- 
erent. Substantially the same policies are at stake, though perhaps in 
differing cegree, in the regulation and utilization by a belligerent of its 
oun neticnals and their property. Such policies are here, however, 
scnght io ve secured for the most part, if not wholly, through the mediuni 
0^ muriei»al rather than international prescription; decision-makers ex- 
ic nel to the state have imposed but few controls. The historic frame of 
m ‘crance ‘sre such problems is that which Professor Stone designated as 
‘war’? for ‘municipal legal purposes."' 

™ tie fifth type of controversy—individuals against individuals - 
avthcrifat ve decision-makers, in regulating private transactions involving 
what mig} t be called an ‘‘enemy element,’’ seek an equilibrium betwen 
protection of the military interests of the belligerent and maintenance of 
the stabil y of expectations created by such transactions. Like the pre- 
ecding context, this is much regulated by municipal law. 

With such brief orientation in both the practices of coercion and the 
responses 2voked from the various authoritative decision-makers, it may 
now be pcssible to achieve some further clarification of the legal policy 
problems commonly associated with the initiation, as distinguished from 
the management and termination, of processes of coercion. We have, as- 
suming the perspective of the non-participant observer, described the 
process of coercion in terms of accelerating and decelerating degrees of, 
intensity— that 1s, in terms of stages in a process of constant change. We 
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have also noted that the partielpants in this process make different appeals 
to authority at different stages, to which appeals the established decision- 
makers of the world publie order respond, invoking different sets of 
polieies and supporting preseriptions in granting or denying such appeals. 
Considering both the differenees in the elaims presented to the authorita- 
tive decision-makers and the differences in the policies and prescriptions 
which such decision-makers deem relevant to the respective types of prob- 
lems created by those claims, it would seem reasonably clear to an out- 
side observer that there is no one, unique and unitary ‘‘when’’ question 
that can be fruitfully asked about the application of authority in processes 
of coercion. To raise, as earlier text-writers have commonly done, one 
single, undifferentiated ‘‘when does war begin’’ question is to attempt at 
once to comprehend and transcend all the varying categories of prob- 
lems, thus placing an impossible burden on communication. Accord- 
ingly, the general ‘‘when’’ question about the rôle of authority in coercion 
processes must be individualized and asked in respeet of each specific 
type of problem. To put the point more positively, the allegedly unitary 
question must be dissolved into a number of more specifie inquiries of 
how, in differing specified configurations of interrelated and variable 
fictors, certain decision-makers may be expected to respond to certain 
characteristic claims as to the lawfulness or unlawfulness of certain ex- 
ercises or avoidances of coercion. So conceived, a ‘‘when’’ question may 
be regarded as a semantically equivalent, if cryptic, way of referring to 
the peculiar constellation of all the elements in a given context which 
elicity certain responses from decision-makers. In this sense, the con- 
ventional question ‘‘ When does war exist (or begin) ?" amounts, in equally 
nventional language, to the question of ‘‘ What constitutes war?" 
From these perspectives, to speak, for instance, of when coercion is 
prohibited (or when prescriptions on aggression, or threat to or breach of 
the peace, and self-defense become applicable) is only to refer to the 
totality of factors—like the chronological priority of resort to coercion; 
the type and intensity of the coercion exercised; the proportionality of 
the target state’s coercive response; the objectives of both the initiator and 
the target states; the type and purpose of the decision demanded; the 
probability and costs of effective decision and so on—whieh decision- 
makers, explicitly or otherwise, take into account in characterizing certain 
applications of coercion as non-permissible. Similarly, to raise the ques- 
tion when non-participation is permissible (or when the rules on neutral- 
ity are applicable) is to pose for consideration the relative relevance for 
differing decision-makers of such factors as the formal commitments of 
the members of international security organizations, the procedures avail- 
able for making operative such commitments, the non-member status of 
a. participant or non-participant, the character and degree of participa- 
tion demanded, the intensity, spatial location and extent of the violence 
involved, and the differences in power between the participants and non- 
participants. In like manner, to ask when certain modalities of combat 
are proscribed (or when certain rules on the conduct of hostilities are 
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"p :cbl) is to inquire into the relevant details of the level of desirat 
xm *&(ugat or secured, which, in varying specific contexts, may inehuds 
53007 others: the character and authorization of combatants; the type, 
rego *ud» aud duration of the damage inflicted; the geographia lo ale o” 
ous M+; the nature of the objects of attack and the degree to ^vhicu ibcv 
cosistitte effective enemy power bases; and the quantum of control acheve 
ever such bases of enemy power. Again, to seek to determine wl en eertain 
coerzive controls may be taken by a participant over certain perscns anc re 
secures in non-combat situations (or when rules, international or municipe? 
en tne dei nition and treatment of ‘‘enemy’’ and non-''enemy" persons ent 
propo y are applieable) is to consider the shifting patterns, as pres ut. c 
10 decision-makers, of such elements as expectations of impendiny viol ize 
the ‘orime] allegiance and factual loyalties of individuals; the ownership 
or preper y, publie or private; the degree of actual control by the ene ny. 
ice ocation, type and possible uses of the property reguleted; and i'r 
saarin aid military needs of the acting participants. Finally, to iq ie 
:.'0 vier regulation of, or interference in, private transactions is pe’ 
russ. bie tor when certain rules on the effects of war on contracis arc 
applecsble) is to assess the impact on decisions of data like the locat:oi 
90; the parties in relation to the line of war; the time, 7.¢., the stige ^ i1@ 
esercion process, of the formation of the agreement; the stave o? por 
fo^ninv ^e of the contract; the effects of performance, in terms of the exicrí 
to which enemy resources may thereby be augmented or to which thc 
belligeren’ s own resources may be diminished; and the timing of ben. fits. 

Frow tae above partial listing, it would appear fairly obvious ihe 
authoritat ve decision-makers, in reaching decision, in fact respond rci 
merely to the time, 7.c., the particular stage in the process of ecercion, si 
vien ‘he opposing claims to be accommodated are asserted, bit also ic 
the vicle constellation of significant variables that make up the contest of 
sach asser ions. The special significance to be accorded to the faet of ihe 
siege œ the process of coercion is dependent upon the relatio: o: such 
"t the other equally important variables; the datum of time acyuures 
rwviece only within the other co-ordinates, as it were, of oartiedar 
v. ta's 1s Hence, as intimated above, ‘‘when’’ questions call for mue? 
were iban a simple reference to the stage in coercive processes at whi 
eeríaiur e]iims are made. They are appropriately posed, not in icrins 
of the ve! ition of some single factor, such as a declaration (f gains 
bc ice ner? or a eannon shot, to a calendar or clock, but in terms vetbaa 


t 
t 
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VI c sosewhat difficult to follow Professor Stone's position when he suys th: the 
1697 Ur:uc Convention III ‘‘laeks any substantial modern function’’? (oa cif. 3'8, 
noto CG}, ecasidering that he follows Lord MeNair in assigning the time stated in 2 
formal Creel: ration of war (when made), or the time of its communication, ps "br 
m^"nevt of ts (war's) legal commencement’? (ibid. 310). 

Zt is truc however, thut the Convention is pointless insofar as the prevention of 
"vUprise att ehs is concerned; for the period of time between the communication of 
the dec'scat en or ultimatum and the beginning of hostilities was left un letermined, 
suca that ex m an infinitesimal space of time would apparently satisfy the require nent? 
of ''provioi3 warning." Seo Iall, op. cit. note 3 supra, at 451-452. Westlake, 
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of the relations of the different factors inter se and to the policies of world 
publie order regarded as material to the type of problem under eonsidera- 
tion. 

An authoritative decision-maker, in determining the legal import to be 
ascribed to any particular constellation of variables on any specific prob- 
lem, may and does rationally take into account sequence relationships 
of ‘‘beforeness,’’ ''afterness" and ‘‘simultaneousness’’ among variables 
(and this is what we mean by ‘‘stage’’ in a process of coercion). Once 
such decision-maker has determined to attach certain ‘‘legal consequences’’ 
(or apply certain prescriptions) rather than others, to the ''faets" of 
coercion alleged before him, he may equally rationally and casually assign 
a calendar date for the beginning of the ascription of the determined 
*feonsequenees'! (or for the applicability of the prescriptions determined). 
But the assignment of time he makes is a function of his reaction to all: 
the factors constitutive of the specific context and hence varies from prob- 
lem to problem. Irrationality comes in when some subsequent decision- 
maker or commentator seizes on one date so assigned for one problem, ob- 
jectifies it into a monistie concept of ‘‘the commencement of war," and 
projects such concept as allegedly controlling for other problems in fact 
Mising differing policy issues. Rationality, in fine, in the determination 
of “when war begins’’ requires not a marking of one or even a few dates 
in a calendar, nor a search for one decisive factor, for the applicability 
in abstracto of prescriptions, but rather the clarification of what world / 
community policies are uniquely relevant to varying claims of authority / 
at varying stages in coercion processes. A policy-oriented approach is 
not a single-factor but a multiple-factor approach; rational policy is not 
uni-temporal but multi-temporal. 

Because of the difficulties thus indicated in isolating the special sig- 
nificance that the stage in the coercion process at which claims are as- 
serted may have from the cumulative impact of all the other factors on 
decision, it would accordingly appear more rational to study that factor, 
insofar as it does have, in a particular type of controversy, tiny special 
significance, in the course of more comprehensive inquiries into each of the 
various types of controversies. Such a mode of inquiry might begin with 
a more careful discrimination of the different types of major recurring 
controversies and proceed, within each type of controversy, to a more 
comprehensive itemization of the factors significantly affecting decision. 


op. cit. note 2 supra, at 267, noted that a ‘‘very moderate proposal’’ of a 24-hour 
interval made by The Netherlands’ Delegation to the Conference of 1907 was rejected; 
contrast this with the fact that during the days of the ancient jus fetiale, provision 
was frequently made in declarations that hostilities would not begin till after 33 daya 
(See 2 Phillipson, The International Law and Custom of Ancient Greece and Rome 200 
(1911)). In our own age when rocket missiles and artificial satellites travel at 
W8locities measured in tens of thousands of miles per hour, it would seem somewhat 
optimistic to suggest, as Professor Castrén does (op. cit. note 2 supra, at 99), that 
a (time of grace’? or an ‘‘intermediary period’’ should be given in the future. 

e For the possible uses of a declaration of war in contexts other than the conduct of 
hostilities, see Eagleton, ‘‘The Form and Function of the Declaration of War,’’ 32 
A.J.LL. 19 (1938). 
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“por sueh contextual orientation, an inquirer might, it is to be oped. 
"ive more effectively seek to perform the various intellectual tasks deem^c 
essential to poliey-oriented study, including: the clarification of policies, th: 
"bservation and comparison through time of past trends in decision, the 
identifie:tion in relative detail of the more significant conditioni. 
‘lements, the projection of past trends into future probabilities, and thc 
recommendation of preferred alternatives designed to secure the valur. 
of a frer soelety.? « 

35 or "urther incieution of what we refer to as ''the values of a free society,’ 
5.6 MeDougal, op. cif. note 21 supra, 82 Recueil des Cours at 188-191 (1953); Me 
Dogal ard Leighton, ''The Rights of Man in the World Community: Constitut:ora 
iJdu.ions ^ersus Rational Action,’’ 59 Yale L.J. 60, 60-72 (1949). See also, ge c1; 
Lassvll ind Kaplan, Power and Society (1950); Lasswel, Power ani DPer«onolt; 
(4918); md id. ''Poltieal Power and Democratic Values," in Kornhauser (cd), 
Problems of Power in Ameriean Democraey 57-82 (1957). 
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CONCESSION AGREEMENTS AND NATIONALIZATION 


By Kennets S. CARLSTON 


University of Illinois College of Law 


It is the purpose of this article to investigate the stofus of concession 
agreements in the light of the rules of international law bearing on the 
power of a state to nationalize property. It is a continuation of an earlier 
article which explored the nature and function of the concession agree- 
ment in the national and international economies. The first article 
rested on the assumption that legal rules could not be fully understood or 
evaluated without a fairly clear understanding of the social facts which 
they were designed to regulate. 

A concession agreement reflects one aspect of the process of foreign in- 
vestment. It is an instrument of co-ordination whereby a state and a 
foreign investor establish a complementary system of relationships in the 
conduct of an enterprise for a defined period. It includes the grant by 
the state to the concessionaire of the privilege to enter into the system of 
economic relationships defined by the instrument. Its essential character, 
however, is that of co-ordination, and the grant of privilege by the state 
is but an incident of the co-ordinated activity contemplated by the agree- 
ment. It may more appropriately be termed an international economic 
development contract.” It is characteristically found to be a means for the 
development of the mineral resources of the state. It is also found useful 
in the development of publie utilities and in other economie fields. It 
has been said that 


a concession always involves a more or less complicated system of 
rights and duties between the concessionaire on the one hand and 
the state on the other. This relationship is one of mixed public and 
private law.* 


The mere fact that a concession agreement created a system of reciprocal 
obligations was a sufficient basis for one international court to predicate 
lability for a unilateral termination by the state not in exercise of a 


1K. S. Carlston, ‘‘International Role of Concession Agreements," 52 Northwestern 
U. Law Rev. 618 (1957). 

2? Suggested in J. N. Hyde, ‘‘Permanent Sovereignty over Natural Wealth and 
Resources, ”? 50 A.J.LL. 854, 862 (1956). 

8 See T. T. F. Huang, ‘‘Some International and Legal Aspects of the Suez Canal 
Question,’’? 51 A.J.LL. 277, 289-296 (1957); K. S. Carlston, note 1 supra. 

«$ D. P. O'Connell The Law of State Succession 107 (1956). While others would 
emphasize the faetor of diseretionary grant (Huang, note 3 supra, at 292; P. Develle, 
La Coneession en Droit International Publie 56 (1936); Germany v. Reparations Com- 
mission, Award of M. Beichmann of Sept. 3, 1924, 1 Rep. Int. Arb. Awards 429, 478—479 
(1948)), it would seem that such quality is merely a necessary condition for elaborating 
and defining the system of rights and duties comprised in the agreement. 
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clexved contractual right. The reciprocal character of the ins 'rumert ie: 
desricd to render illegal its termination at the election of one warty” 
Cerivciny we have here one of the most basie of human expectations, 
5anrcy, the expectation that a solemn promise of another, upou vl: 
“ature ection of both promisee and promisor is to be based, will be ‘x 
Tris is on expectation which any system of law must protect. Its prasice 
tion is 1 ideed a general principle of law universally recognized by eivilize 
states. Yet international law ean hardly make its articulaticn with mu 
nicinal luw by so crude a means as making its own norm precisely cooxicns:v: 
with the municipal law norm that substantially any breach of a cortiectna 
cxpeciat/on is unlawful. On the other hand, it cannot adopt e rule whia) 
wou f: to reflect the general principle of protection of contract, if tix 
economi» interdependency of states is to be preserved. 

it hee mes apparent that the cireumstances in which a state terminztes it: 
corivact with an alien are critical. Clearly, a termination in eJaimer 
exereise of a contractual right should not by itself engage internetions 
respausi wity.6 When, however, the termination is effected by the ox 
ercisc o' sovereign power instead of claimed contractual right, there i. 
very considerable authority for the proposition that international responsi- 
hility to the state of the concessionaire directly and immediatcly ariscs. 

In the well-known Delagoa Bay case,’ the disputing states then.sclves 
acknowledged a liability for the termination by Portugal of a railwe) 
cone:ssicn and seizure of the concessionaire’s property, in that the arbi 
tration was limited to a determination of the amount of repsration duc 
In rendcring its award of May 30, 1900, holding that reparatiors should he 
made on the basis of dommages et intérêts, that is, for damage sus*aincc 
onc proft lost, the tribunal stated: 


Whether one would, indeed, brand the action of the Govennaent 
as a arbitrary and despoiling measure or as a sovereign act promp:ed 
by reason of State which always prevails over any railway conecssion. 
or even if the present case should be regarded as one of lega? expropria- 
^on the fact remains that the effect was to dispossess private persons 
‘cor. their rights and privileges of a private nature conferred upon 
trer by the concession, and that in the absence of legal provisions to 
‘he ‘ontrary—none of which has been alleged to exist in this case— 
ihe State, which is the author of such dispossession is bound to meke 
“ull reparation for the injuries done by it.® 


In the Company Generol of the Orinoco case before the Freneh-Vene- 
4uelan Mixed Claims Commission of 1902, the Venezuelan Governmert 


6 Cedroni (Italy) v. Guatemala, Award of Oct. 12, 1898. II. La Fontaine, Pasicrisic 
Iunternatiovale 606 (1902). 

9 internetional Fisheries Co. (U. S.) v. Mexico, General Claims Comm. ssion, C. &. 
Mex.eo, 1931, 4 Rep. Int. Arb. Awards 691, 700 (1951). zi 

T1Xl»goi Bay and East African Railway Company (U. 8.) v. Portugal H. La 
Pontaine, ?asierisie Internationale 398 (1902); 3 Whiteman, Damages in International 
Law 1694-1703 (1943). o 


8 M. La Fontaine, op. cit. supra, at 402; 3 Whiteman, op. cit. supra, at 1698. 
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had unilaterally terminated in 1890 two concession agreements on the 
ground that the then holder of the concession was a British company, and 
relations between Great Britain and Venezuela were at that time very 
tense. The termination of the concessions was held to give rise to an 
international liability to Great Britain. The tribunal reasoned that the 
exercise of the power of cancellation by the government was a sovereign 
act violating the rights of the concessionaire and giving rise to a claim for 
damage in the amount of the value of the concession at the time. It 
stated expressly that the judgment rested on the principles of''international 
law, equity and good conscience.’’ ? 

In the May case between the United States and Guatemala involving 
a claim based on the taking over of a railway concession by the Guatemalan 
Government, the arbitrator was charged with the duty to ‘‘render an 
award in favor of the party entitled thereto." Compensation was awarded 
for losses and other sums, ineluding lost profits. In so doing, the arbi- 
trator stated: 


If, for imperative reasons of state, the railroad had been with- 
drawn from May before he had completed the term fixed by his 
contract, he would have been entitled to all the profit to be derived 

* from the railroad until the completion of the term.!? 


In the El Triunfo Company ease, in which an award was made for the 
eancellation by El Salvador of a concession agreement, the tribunal quoted 
with approval the language of Seeretary of State Lewis Cass to the effect 
that: 

The ease is widely different when the foreign government becomes 
itself a party to important contracts, and then not only fails to ful- 
fill them, but eaprieiously annuls them, to the great loss of those who 
have invested their time, labor, and eapital in their reliance upon its 
good faith and justice.™ 


In the dissenting opinion of Commissioner Nielsen in the International 
Fisheries Co. case, ‘‘an arbitrary cancellation of a concession’’ was con- 
sidered to involve a ‘‘confiseation of valuable contractual rights and re- 
sulting international liability." The majority opinion is not inconsistent 
with this position in that it stated that ‘‘no question of an international 
wrong arises," for the reason that ‘‘The declaration of cancellation in 
question is quite distinct from a deeree of nullification’’ and rests, instead, 
on the exercise of ‘‘a contractual right to cease performance.’’ 1? 

In the Shufeldt ease, the tribunal ruled that the Guatemalan decree of 
May 22, 1928, canceling Shufeldt’s concession was subject to review by 


3 Company General of the Orinoco (France) v. Venezuela, Opinion of Umpire Plumley, 
July 31, 1905, Ralston’s Report, French-Venezuelan Mixed Claims Commission of 1902, 
pp. 244 at 322, 360, 365, 367 (1906). 

#0 Robert H. May (U. S.) v. Guatemala, Award of Nov. 16, 1900, 1900 Papers Re- 
lating to the Foreign Relations of the United States 659, 672. 

11 El Triunfo Company (U. S.) v. Salvador, Award of May 8, 1902, 1902 ibid, 859, 862 
at 871. 

“12 International Fisheries Co. (U. S.) v. Mexico, General Claims Commission, U. S.. 
Mexico, 4 Rep. Int. Arb. Awards 691, 700, 714—714 (1951). 
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4n inter iational court, and held that he was entitled to pecuniary indemnifi. 
tation. The tribunal so ruled, even though it appeared to view the issue 
'nvolved as contractual. 

In the ease of the Anglo-Iranian Oil Co. (Jurisdiction) the Interr 
tional Court of Justice could not come to grips with our present problem 
since the Court ultimately held itself to be without jurisdiction to consid™ 
the merits of the case. Jurisdiction was claimed by Great Br'tain on tu 
basis of a declaration of acceptance of the so-called optional clause oj 
the Statite of the Court (Article 36, paragraph 2) by Iran to the effec 
that the obligatory jurisdiction of the Court was accepted with respect tc 
‘the apolieation of treaties or conventions accepted by Persia and subse 
quent tc the ratification of this declaration.’’ Since the concessionary 
contract before it could not be categorized as a treaty, the Court held tha: 
ii was unable to exercise jurisdiction. A suggestion of the attiivde o! 
Judge Carneiro with respect to the merits of the case is indicated in hr 
dissenting opinion in which, among other things, it is stated that an invo- 
cation oj the interests of the nationalizing state would not justify inter- 
nationally a payment of less than full compensation to a foreigner whe 
was ''by the very fact of nationalization . . . cast from the national com- 
munity `n whose favour nationalization has been carried out." Juc%e 
Carneiro further stated that a refusal by Iran to set up the arbitral tri- 
bunal provided for in the concession agreement ‘‘constitutes a denial of 
justice on the part of the Iranian Government.’’ !5 

In numerous other international cases awards or payments have been 
made for the termination by a government of a concession agreement or 
governmental interference therewith.*® 


13 P, W. Shufeldt (U. S.) v. Guatemala, Award of July 24, 1930, Department of Stzto, 
Arb. Ser. (No. 3, pp. 849, 876-877 (1932) ; 24 A.J.LL. 799 (1930). 

14 Judgment of July 22, 1952, [1952] 1.C.J. Rep. 93; 46 A.J.L.L. 737 (1952). 

1511052: LC.J. Rep. 151 at 162, 166. 

16 IT, Milligan (U. S.) «v. Peru, U. S.-Peruvian Claims Commission under Convcution 
of Dceemher 4, 1868, 2 Moore, International Arbitrations 1643-1644 (1898) (ex 
yrat.a); North and South American Construetion Co. (U. 8.) v. Chile, 3 ibid. 2318; 
Goorgo L. Hammeken (U. S.) v. Mexico, Mexican Claims Commission under Conven- 
tion of July 4, 1868, 4 ibid. 3470-3472 (injury to rights and immunities of conces- 
‘ionaire by governmental authorities); Central and South American Telegraph Co. 
a, Chile, T, S.Chilean Claims Commission under Convention of August 7, 1892, 3 
Whiteman, op. cit. note 7 supra, at 1679 (interference by government authorities); Dr. 
Marion A. Cheek (U. S.) v. Siam, Award of March 21, 1898, 5 Moore, op. cit. 5069 at 
3071; Purehard, MeTaggart, Lowther and Company (Great Britain) v. Colombin, 
Avard of Oct. 17, 1899, H. La Fontaine, op cit. note 7 supra, at 544; Martini & Co. 
vItaly) v. Venezuela, Ralston's Report, Venezuelan Arbitrations of 1903, Sen Dac. 
No. 316, 54th Cong., 2d Sess. 819 (1904); Rudloff (U. S.) v. Venezuela, U. S.-Venc- 
zuelau Claims Commission, ibid. 182; Aboilard (France) v. Haiti, Award of July 20, 
1905, 12 Rav. Gén. de Droit Int. Public, Documents 12-17 (1905); Landreau (VU. S.) 
*. Peru, Award of Oct. 26, 1922, 1 Rep. Int. Arb. Awards 352, 356 (1948), 17 A.J.IeP. 
1507 (1923); The Mavromattis Jerusalem Concessions, P.C.Il.J. Judgment of March 
20, 1925, Pub. Ser. A, No. 5 (governmental action interfering with exclusivity of a 
concession; admission by respondent government of lack of power under treaty to 
eect expropriation). 

Diplomatie settlement: Henry W. Thurston (U. S.) v. Dominican Republic, Award 


264 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 52 


In the Lena Goldfields, Lid. arbitration with the Soviet Union, the arbitral 
tribunal granted £12,965,000 representing ‘‘a fair purchase price for a 
going concern’’ by virtue of the loss of a concession agreement through 
governmental interference, including the secret police. The tribunal rea- 
soned that except for performance inside Russia, the contract contemplated 
the application of international, rather than national, principles of law.?” 
With respect to a provision in the contract that it should only be pre- 
maturely terminated by a decision of the arbitration court provided for 
therein, Dr. Nussbaum said in an article concerning this arbitration that 
the provision ‘‘imposes an obligation exclusively on the Government, 
namely, the obligation not to use its sovereign power of revoking the con- 
cession during the contract period, earlier termination of the concession 
being reserved to the tribunal,’’ 18 

The duty to respect concession agreements has been recognized in cases 
of state succession. D. P. O’Connell states in his exhaustive study that: 


The generally consistent practice which has just been analyzed is 
clearly based on the principle that the acquired rights of a conces- 
sionaire must be respected by a successor state.!? 


“The Harvard Research in International Law on the topic of the Responsi- 
bility of States stated that there were numerous cases ' where the arbitrary 
annulment of a contract by the Executive without appeal to the courts 
was held to justify diplomatic interposition and to render the state 
responsible, ’’ 20 

There is a growing rule that the legality of questioned state action may 
be made to depend upon the issue whether the state involved is willing 
to submit such a question to judicial determination. One of the earliest 
examples is the provision of Article 1 of the Hague Convention (No. 2) 
respecting the Limitation of the Employment of Force for the Recovery 


of May 20, 1898 (limited to determination of value of property of concession), 1898 
Papers Relating to the Foreign Relations of the United States 274-291; George D. 
Emery Co. (U. S.) v. Nicaragua, 1909 ibid. 460, 463, 3 Whiteman, op. cit. note 7 supra, 
at 16438-1645; United States and Venezuela Co. (U. 8.) v. Venezuela, 1909 Papers 
Relating to the Foreign Relations of the United States 624; Turnbull Manoa Company 
(Limited) and Orinoco Company (Limited) (U. S.) v. Venezuela, ibid. 626-628, see 
Ralston’s Report, op. cit. at 200; Charles J. Harrah (U. S.) v. Cuba (1903), 3 Whiteman, 
op. cit. at 1718-1720. 

17 Lena Goldfields, Ltd. v. U.S.S.R., Award of Sept. 3, 1930, 36 Cornell Law Q. 42, 
50 (1950). 

18 A. Nussbaum, ‘The Arbitration between the Lena Goldfields, Ltd. and the Soviet 
Government,’’ ibid. 30, 38-89 (1950); see also Czechoslovakia v. Radio Corporation of 
America, Award of April 1, 1932, 30 A.J.L.L. 523, 521 (1936) (rule pacta sunt 
servanda applies to public law agreements). 

19 D. P. O'Connell, The Law of State Succession 129, 131—132 (1956). 

92° 23 A.J.I.L. Spee. Supp. 171 (1929); see also C. Eagleton, The Responsibility of 

States in International Law 165 (1928); 2 Hyde, International Law Chiefly as 
Interpreted and Applied by the United States 990-991 (2d rev. ed., 1945); E. M. 
Borehard, The Diplomatie Proteetion of Citizens Abroad 292-294, 336 (1915); C. 
Rousseau, Droit International Public 370—371 (1953) (state becomes responsible upon 
enactment of legislation violating its international obligations). 
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^. Uo itriet Debts. This article embodies the so-called Porter Projsisiticn 
auc provides that a state may not use force to recover contract debis owca 
^s ictio als by another state unless ‘‘the debtor State refuses or nesle s 
t9. vply to an offer of arbitration, or after accepting the offer, preva- 
SUY Com oromis Irom being agreed on, or, after the arbitration, 75 4 
sabaiit t» the award." Under Article 33 of the Charter of the Fote 
Natio s, the parties to a dispute are required, first of all, to seek a «c.ution 
ruerco: Ey peaceful means, including arbitration and judicial scttleinent. 
tvone the cireumstances indicating whether such annulment i~ erti 
‘aly, or as we have previously defined the issue, whether the ‘ermuiustk © 
(Tor otonsesslon agreement by a state is in fact an exercise oi a elorn 
-on'reett al right, is the willingness of such state to submit the issues 
leacin’g ‘o such termination to judicial or arbitral determination. The 
refusal by the state to submit the validity of such termination to arbitration, 
m vio'al on of an arbitration clause in the concession agreement, has becn 
old to e eate International responsibility to the state of the coneessiznai e- 

Tre availability of the arbitral process is of peculiar siguifiesnceo n 
‘ne resolution of disputes which must inevitably arise in the lone-tern 
arrenven ents usually provided for in a concession agreement. The aorooc- 
went :ypieally contains a clause requiring resort to arbitration as a mcets 
ior scithng such disputes. Provision is thereby made for dealing 1a è 
rcguleriz:d and impartial manner with the problems of chargec co.diticus 
arising ir the course of the term of the contract. 

As stated in one international arbitration between a private eorporation 
and a stite, the fact that the state has not realized its expectatiors of 
pro.it earnot be considered sufficient reason for releasing the stete froic is 
oblis»ations as signatory of the concession agreement.*® Nevertheless, wita 
ine passne of the years, new and unanticipated conditions may arise 
creatine inexpeeted hardships upon one of the parties. It is at this point 
that the presence of arbitration clauses in concession agreemerts beronics 
o: eriiel importance. The right to rely upon arbitration ves a means 
‘op tio solution of difficulties arising out of the contractual relationships 
0; the p rties has, amone other forces, led to the creation of a iype of 
“liver: Jaw?’ of the contract that the parties will, first of all, negotiate 
in good faith in an effort to resolve their disputes. 

Wren such negotiation fails, then there is always available the arbitral 
process vad usually under the contract it becomes the duty of the pirties 
to resort ^o arbitration to settle their difference. In appreciating the salta- 


21 J. B. Scott, The Hague Conventions and Declarations of 1899 and 1907, p. 489 
(1915). 

22 North and South American Construction Co. (U. S.) v. Chile, 3 Moore, I tcerna- 
tional Arb trations 2318 (1898); see also Rudloff (U. S.) v. Venezuela, U. S.-Ve:- 
zueclen Cla ms Commission, Ralston's Report, op. cit. note 16 supra, at 182. C. Be 
TisseLer states that r sponsibility for the cancellation of a concession ecntroct a:i: 3 
‘© there d a failure to arbitrate the issues in question pursuant to au arh-ti ton 
clause in tic contract. Theory and Reality in Publie International Law 1)4 (1957). 

23 Czeche slovakia v. Radio Corporation of America, Award of April 1, 1932, 30 
AJOL, 513, 534 (1936). 
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bility of the arbitral tribunal for this purpose, it must be remembered 
that, unless otherwise restrieted in the arbitration elause, it does not sit 
exclusively as a court of law, applying the law of the contract under the 
law of the state, but also as a tribunal of justice and equity. 

The problem at hand reveals another legal aspect when we appreciate 
that we are here concerned with a situation in which, in reliance not only 
upon the system of laws of the capital-importing country in the matter of 
the protection of property but also upon the covenants of that state as 
expressed in an international concession agreement, a foreign investor estab” 
lishes in sueh eountry an enterprise which becomes a part of the funetion- 
ing of the international community. We are positing that this enterprise 
is a source of mutual advantage. In these cireumstanees, it is submitted 
that to expropriate the enterprise constituted by the concession agreement 
through the unilateral exercise of sovereign power and thereby to deprive 
the foreign state, in the person of its national, of the wealth represented 
by the enterprise aud to eause 1t to become the exelusive property of the 
expropriating or nationalizing state, is to result in an unjust enrichment. 
The interdependency of states reinforces the conclusion that no state shall 
take advantage of the faet that the resources of another state have entered 
into its territorial sphere and enrich itself with such resources at the 
expense of its neighbor. 

The principle of unjust enrichment (enrichissement sans cause) is one 
of the general principles of law recognized by civilized nations.?* This 
principle is based on the fact that there are circumstances in which 
the acquisition by one person of property interests of another will be gen- 
erally conceded, in all justice, to require restitution in kind or in value. 
The existence of this principle and the necessity of its application was 
recognized in the Landreau case involving a guano concession.?9 

O'Connell states, in connection with the obligation of a successor state 
to recognize a concession granted by its predecessor, that: 


The expropriation of a concession, however, is only justified when 
accompanied by a recognition of the equities involved. . . . For the 
successor State to ignore this expenditure of capital and labour, and 
to appropriate to itself the benefits accruing therefrom, is unjustifiably 
to enrich itself. The concessionaire’s equitable interest is an acquired 
right constituted by his activity, and international law imposes on the 
successor State a correlative duty to make restitution to the extent of 
its enrichment.*® 


It should be clearly understood, however, that the international liability 
of a nationalizing state in the circumstances of this inquiry does not arise 
solely from the aspect of unjust enrichment. That liability is a result of 
the circumstance of unjust enrichment, but it is also a product of the 


ve 

24 See the brilliant eomparative law study of J. P. Dawson, Unjust Enrichment, A 
Comparative Analysis (1951). 

25 Landreau (U. 8.) v. Peru, Award of Oct. 26, 1922, 1 Rep. Int. Arb. Awards 352, 
394. 

26 D. P. O'Connell, op. cit. note 19 supra, at 131—132 (1956). 
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zp»Jicat on to its aet of the other principles or propositions set forth herein. 
its mont important to realize this fact, since it is of critical analytical] im 
portanec in determining the legal eonsequenees of the aet of nationalization. 

Thus the eases reveal the dichotomy upon which the internationa. lega 
process ‘vill operate. If the aet of termination be in the bona fide exercis: 
of a ela med contractual right, it is to be deemed an act jure gestion: 
and the rule of exhaustion of local remedies and the requiremeut o ; 
Genial o^ justice therein applies. On the other hand, if the act of termina 
tion be in the exercise of sovereign power independently of contractua 
rignt, it is an aet jure imperi? of which international law may directly 
take eogüiizanee and which may be held to be a violation of a cight of tnc 
state of the concessionaire. 

In eitier event, the interests of the international society ar2 protected 
If ihe termination be in the exercise of a claimed contractual right, it may 
be said hat the normal and usual expectation of the contracting parties 
would be that any dispute resulting therefrom would be sdjusted by 
resort tc the local courts. There is in such ease no impairment of the 
security of the transaction if such resort be required as an antecedunt 
to establishing international responsibility. If the termination be in {gc 
exercise of sovereign power, then the security of the transaction is directly 
protected by international law, the termination being deemed a violation of 
a duty o xed the state of the concessionaire. 

Viewed simply as a property interest and as a problem in the proteetior 
of private property abroad, eoneession agreements may, in eddition, bc 
regarded to fall under the rule that the property of aliens shall not bc 
expropriated exeept against adequate compensation promptly paid. 

Their protection has been justified by the theory that the ''rights or 
exploitation emanating from concessions which are also embodied in an 
underialing, a plan or a definite object” are a vested or subjective right 
entitled io legal protection in the international sphere." The Permanent 
Court of International Justice has held that the property interesis involved 
in a concession are subject to protection under international law in the 
sense thet the ‘‘principle of respect for vested rights ... forms part of gen- 
erally accepted international law." The Court stated that the expropria- 
tion of the property of aliens permitted under Head ITI of the Geneva Con- 
vention `s of an exceptional character in that it ‘‘is a derogation from the 
rules zererally applied as regards the treatment of foreigners and from the 
principle of respect for vested rights." ?*? Tt found it necessary, however, 
only to go as far as to hold that the expropriation in question, namely, ‘he 
{aking over by Poland of the Chorzów factory, was a violation of the Geneva 
Convention and that reparation was due. 


27 Jablousky v. German Reich, June 24, 1936, 1935-1937 Annual Digest and Repefts 
of Public International Law Cases, Cas, No. 42, p. 140 (1941). 

28 Case eoneerning Certain German Interests in Polish Upper Silesia (The Merits), 
May 25, 1926, P.C.I.J., Pub. Ser. A, No. 7, p. 42, see also p. 22; Case Concerning thc 
Paetory o! Chorzów, July 26, 1927, ibid. No. 9, p. 27. 
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The American and Panamanian General Claims Commission stated that: 


It is axiomatic that acts of a government in depriving an alien of his 
property without compensation impose international responsibility.” 


This result, it held, should apply even in a case where the state was in the 
process of working out a system of land administration. 

Similarly, in the Norwegian Shipowners’ Claim, involving the requisi- 
tioning by the United States of contracts for the building of ships, ‘‘just 
compensation’’ was held to entail an obligation for 


a complete restitution of the status quo ante, based, not upon the future 
gains of the United States or other powers, but upon the loss of prof- 
its of the Norwegian owners as compared with other owners of similar 
property.?? 


We have above referred to the rule of international law that a eonfisca- 
tory breach by a state of a concession agreement entails direct responsibility 
therefor to the state of the concessionaire.* However, considering the 
instant problem as one involving the proteetion of property of aliens 
under international law, it has been said that a state which has been 
lajured as a result of an insufficient indemnity in the case of the national- 
ization of the property of its eitizens by another state has a right to ex- 
ereise diplomatie protection and to take conservatory measures.? The 
rule has been affirmed by a number of authorities that a violation of inter- 
national law oeeurs on the taking by a state of foreign property against 
insufficient eompensation.?? 

The principle of respect for private property also appears in other 
contexts in international law, as in the ease of the right of angary and 
the rule of war that ‘‘private property cannot be eonfiscated."' ?* 

While international law has been eritieized as failing generally to give 
elear guidance on speeifie rules or problems, as distinguished from ques- 
tions of broad principle," we have seen that there is an unusual amount 


29 Marguerite de Joly de Sabla (U. S.) v. Panama, U. S..Panama Gereral Claims 
Commission, Award of June 20, 1933, Report of Bert L. Hunt, Department of State, 
Arb. Ser. No. 6, 1934, p. 432 (1934), 28 A.J.I.L. 602 (1934); Walter Fletcher Smith 
(U. 8.) v. Cuba, Award of May 2, 1929, 24 A.J.I.L. 384 (1930). 

30 1 Rep. Int. Arb. Awards 309, 338 (1948); 17 A.J.I.L. 362 (1923). 

81 E.g., note 20 supra. 

32] Guggenheim, Traité de Droit International Publie 336 (1953). 

38 ] Sibert, Traité de Droit International Public 515 (1951); 1 Hyde, International 
Law Chiefly as Interpreted and Applied by the United States 710—711 (2d rev. ed., 
1945); C. Rousseau, Droit International Publie 372 (1953); 2 Seelle, Précis de Droit 
des Gens 113 (1934); J. H. Herz, ‘‘ Expropriation of Foreign Property, 35 A.J.I.L. 
243 (1941); C. C. Hyde, ''Confiseatory Expropriation,’’ 32 A.J.I.L. 758, 760—761 
(1938), and ‘‘Compensation for Expropriations,'? 33 ibid. 108, 112 (1939) (questions 
legality of power to expropriate if adequate compensation cannot be given aliens). 

**: Hague Conventions of 1899 (II) and 1907 (IV) Respecting the Laws and Customs 
of War on Land, Regulations, Art. 46. J. B. Scott, op. cit. note 21 supra, at 193, 129, 
131 (1915). 

ə 35 H. Lauterpacht, ‘‘ Codification and Development of International Law,'? 49 A.J.LL. 
17, 19 (1955). 
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^£ 0 thority, supported by several bases of justification, to sus ‘hb 

cv thil concession agreements are protected against their nuete r: 
‘er na ion by the state in the exercise of sovereign power as ageirst in: 
exercise of contractual right. Before turning to the question cf tna d: & c 

to vaden this rule may be affected by the circumstance that she tenia 

ticn of à concession agreement by a state is accomplished through measu s 

of natioaalization, it is believed desirable to explore certain aspects of cu 

problew in private international law. 

Che inity or universality of the concession agreement, the fact tbat — 
in clves the co-ordination of activity extending beyond the confines cf . 
grei, stale, has been recognized. In discussing the autonomy ^: 
pacts o seleet their own governing law, Donnedieu de Vabres notes the 
"rocch jurisprudence has developed a general theory of the imternat.cr 
Ont;aet He states that it is the nature of its economie opeiati à vlc 
cOnMess ipon a contract its international character and that eertaii ose 7 
‘i0as by their nature fall within the internal economie life of a state wi! 
"leis oy contrast, fall within the international economic lue. [Te ccc 
cludes t at the Jurisprudence demonstrates that there is 


jJ. 
hit * 


cn nternatioral economic activity escaping the sovereignty of indives 
Hal legislative bodies and cloaked by its own juridical reeulatiun, w 
capible of being reduced to the simple confines of internal laws 1. 
con liet.?9 


Niboyet takes up the analogous situation of a business eonsern (fond, 
du commerce) which in its functioning comprehends several states, anc 
eoncludes: 


iy virtue of the phenomenon of frontiers which come bctwecr how 
(ffices and various branch offices, each state may provide a d' rere 
set of rules for the branches which are on its territory and sahject ic 
is vontrol. The universality of the business concern cannot be real 
ize unless all of its parts are in the same country (whiel. is tre cas: 
11 2 national business concern), otherwise there results a veritabl: 
juridieal splitting-up.”” 


Wile eonfiseatory legislation must be given application by the eciit 
<f a sia’e in which judicial review on the basis of opposition to inicrra 
tionei Jew is impossible, both international courts and courts cf ctke. 


224. Donnedieu de Vabres, L’Evolution de la Jurisprudence Francaise ec: Mitre 
ae Volt! de Lois 553-561, quotation at 561 (1938) (translation). In the m. wora 
of Sitze land in the Losinger & Co. ease, it was contended: ‘‘In a wide suse t. 
notion of international obligations, or engagements, covers not only those exiatic 
dircetly lotween States, but also those existing between States and private utivid 
duals pro'eeted by their governments, when such engagements produce interoatior? 
veperevssions and when, by their origin or their effects, they extend in reblity te 
several eo intrics.?! P.C.LJ., Pub. Ser. C, No. 78, p. 128. 

3" { Niooyct, Traité de Droit International Privé 630-633, quotation at 0622593: 
(1917) (translation). '' There is no reason why a municipal court which m:y tla 
consider .nternational law incidentally, should not also apply it directly so 2s {e 
‘cevre the submission of a single and indivisible instrument under a single gal syster” 
D. A, Ma an, ‘The Law Governing State Contracts,’’? 21 British Year Book of Inter 
natoacllaw 11, 22 (1944). 
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states may refuse to give application to such legislative action as it im- 
pinges upon the international society and if it is violative of international 
law. 

In a series of cases growing out of the attempts by the Anglo-Iranian 
Oil Company, Limited, to recover its nationalized oil in tankers at various 
world ports, examination was made of the above proposition. Judge 
Lauterpaeht examines these cases and reaches the conclusion that they 
either support, or are not inconsistent with, the stated proposition? A 
eritieal analysis of these eases also appears in a recent study by D. P. 
O’Connell.*° The cases bear directly on the problem before us, since the 
question at issue was whether the Iranian termination of its concession 
agreement through purported acts of nationalization was violative of 
international law. 

In the Rose Mary case, recovery of the claimed oil was granted on the 
theory that inasmuch as the expropriatory legislation was confiscatory, 
‘‘following international law as Incorporated in the domestic law of Aden, 
this court must refuse validity to the Persian Oil Nationalization Law in 
so far as it relates to nationalized property of the plaintiff which may 
come within its territorial jurisdiction.’’ * 

n a decision of an Italian court, it was held that the Iranian law could 
be examined to determine whether it was confiscatory and it was held 
that prima facie a procedure for compensation existed.** A Tokyo court, 
however, felt itself unable to enter into the difficulties of determining 
whether the legislation in question was eompensatory.*® 


38 H. Lauterpacht, Recognition in International Law 420 (1947); 1 Oppenheim (ed. 
H. Lauterpaeht), International Law 270 (8th ed, 1955); F. Morgenstern, ‘‘Recogni- 
tion and Enforcement of Foreign Legislative, Administrative and Judicial Acts which 
are Contrary to International Law,’’ 4 Int. Law Q. 326, 329 (1951); B. A. Wortley, 
‘(Expropriation in International Law,’’ 33 Grotius Society Transactions 25, 30, 31 
(1947) ; Wolff v. Oxholm, [1817] 6 M & S 92; In re Fried Krupp A/G, [1917] 2 Ch. 
188; Confiscation of Property of Sudeten Germans Case, Dee. 7, 1948, 1948 Annual 
Digest and Reports of Publie International Law Cases, Cas. No. 12, pp. 24-25 (1953); 
Anglo-Czeehoslovak and Prague Creditbank v. Janssen, [1943] V.L.R. 1855 N. V. de 
Bataafsehe Petroleum Maatsehappij & Ors. v. The War Damage Commission, Singapore 
Court of Appeal, April 18, 1956, 22 Malayan L. J. 155 (1956); 51 A.J.L.L. 802 (1957). 

89 1 Oppenheim, op. cit., at 269, note. 

40D, P. O'Connell, ‘‘A Critique of Iranian Oil Litigation,’’ 4 Int. & Comp. Law Q. 
267 (1955); see, however, R. Delson, ‘Nationalization of the Suez Canal Company: 
Issues of Public and Private International Law,’’ 57 Columbia Law Rev. 755, 776-778 
(1957). 

41 Anglo-Iranian Oil Co. Ltd. v. Jaffrate, [1953] 1 Weekly L. R. 246, 259; 47 A.J.I.L. 
325 (1953); 1953 Int. Law Rep. 316 (Lauterpacht). In a later decision commenting 
on the Rose Mary case, the court stated that it did not ‘‘challenge the correctness of the 
decision ... upon the facts’’ but that it did not wish to go so far as to say that ‘‘con- 
fiscation without adequate compensation is per se a ground for refusing recognition to 
fogeign legislation.’’ In re Claim by Helbert Wagg & Co. Ltd., [1956] 2 Weekly L. R. 
183, 195-197, [1956] 1 Ch. 323, 346-349; 50 A.J.I.L. 683 (1956). 

42 Angio-Iranian Co. v. Societa Unione Petrolifera Orientale di Roma, 67 Il Gazzetino, 
No. 61, p. 4, abstracted in D. P. O'Connell, note 40 supra, at 283-284; and 47 A.J.LL, 
509 (1953). 

43 Anglo-Iranian Co. Ltd. v. Ydemitsu Kosan Co. (YO) 2, 942 (1953), 1953 Int. Law 
Rep. 305; abstracted in O'Connell, loc. cit. at 280—283. 
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"^^ T-anian oil litigation concerned attempts by the dispessessed tor 
‘ier ‘nv stor to regain possession of his nationalized property. The pein 
rt issue was whether possession of such property by transfcrecs of ie 
Nationalizing state should be disturbed and the property returned io to. 
nleintift investor. The reluctance of the Tokyo court to en er inio 1° 
lega: iy of the aet of nationalization is difficult to understand in i} > ids: 
of the responsibility of courts to resolve all pertinent legal issues in eoe 
5e'ore them. The problem may hereafter arise in other contexts. «cy v 
the situetion of a purchaser in bad faith of unlawfully seized property wh. 
eliher s: eks to retain its possession as against its lawful owner or to jnvek 
the cid of the courts in obtaining possession from third parties. Wre 
2 anfio:alization is patently unlawful or entails such a slight degyec o 
eonpen.ation as to raise no presumption that persons affected therch 
would bave accepted it freely,*? it is clear that courts would be prono to den, 
legal ef ect to the act of nationalization of a foreign state. 

A doctrine of private international law bearing close analogy te iro 
prioblen: at hand is the rule denying effect to the confiscatocy acts o^ . 
fore)on sovereign when such sovereign seeks to apply them extreterrito: 
ia.ly or to the property of aliens. "The rule in question rests either on ib: 
nction of the territoriality of laws or on the requirements of public polic®” 
In the German literature on this subject the legal terminolozy employe" 
is peevliarly illuminating. In discussing an act of expropriation by «# 
state aid denying extraterritorial enforcement to the publie law clain s 
of a state for its enforcement, Beitzke states that: ''The cect of pow: 
(Machtaki) of the expropriating state is confined to the properiy whicr 
is located within the confiscating state." *' In other words, an act c^ 
powcr is not necessarily an exercise of a legal right of the state of tl^ 
concessionaire., 

We now come to the erucial question of our study. Are the conclusions 
previously reached negatived, impaired or qualified by the eireumstan: ^ 
trat a concession agreement is brought to an end, and all property interesis 
of the edneessionaire transferred to the state, as the result of an act o? 
nationrlization? And here our first question is: What is an aet o? 
nation: lization ? 

44 Rorenberg v. Fischer, 6 Annuaire Suisse de Droit International 139 (1919), quote: 


in D. P O'Connell, note 40 supra, at 292, note 65. 

53i. Sarraute aud P. Tager, ''Ilier et aujourd'hui. Les effects en lI'honne2 ci. 
nitiona isationy étrangéres,’’ 79 Journal du Droit International (Clunet) 1238, L118 
(1952). 

^9 G. A. van Hecke, ‘‘Confiseation, Expropriation and the Conflict of Lavs,' 4 1°’ 
Law Q. 345 (1951) (reviewing English, French, Italian, United States, Netherlei ^ 
Austria: and Belgian eases); J.E.S. Fawcett, ‘‘Some Foreign Effects of Natioreli 
tion of Property,"' 27 British Year Book of International Law 356-358 (1950); Sor 
Hotionvoldern, ‘‘Extraterritorial Effects of Confiscations and Expropriations,’’ ‘2 
Michig: n Law Rev. 851 (1951); id., ‘‘Probleme des internationalen Kenfiskations- 1 
Fnteigr ungsrechtes,’’ 88 Journal du Droit International (Clunet) 380 (1956), answer- 
ing W. Lewald, ‘‘Das internationale Enteignungsrecht in Lichte neuen Schrifttuin:,’’ 
21 Itabol’s Zeitschrift fuer auslaendisehes und internationales Privatrecht 119 (1935). 

47 Be tzke, ‘‘Nochmals zur Konfiskation von Mitgliedschaftsrechter,’? 11 Juristen 
Zotung 673, 674 (Tuebingen, Germany, 1956) (translation, italien supplied). 
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As the discussions in 1952 of the Institut de Drow International reveal, 
the formulation of a definition of the term ‘‘nationalization’’ is a difficult 
task. The definition of nationalization tentatively adopted by the In- 
stitut was as follows: 


Nationalization is the transfer to the State, by a legislative act and 
in the public interest, of property or private rights of a designated 
character, with a view to their exploitation or control by the State, or 
to their direction to a new objective by the State.*? 


Nationalization may be said to include measures for the transfer to, or 
control by, the state, in the exercise of a publie purpose, of a defined 
category of property. Whether any such taking is confiscatory or against 
partial or full compensation seems irrelevant insofar as a definition of the 
term is concerned, though highly relevant as to the legal issues involved. 

We have refrained from entering into an intense investigation of the 
question of the responsibility of the state for the expropriation of property 
of aliens. This has been most thoroughly investigated in the literature. 
We instead have confined ourselves to affirming the rule which seemed to be 
fairly settled, independently of the nationalization precedents now to be 
dffeussed, that the property of aliens is not to be expropriated by a state 
except against adequate compensation promptly paid.*: 

We have also laid down the rule that the interest of the concessionaire was 
protected against acts of the state bringing the concession agreement to 
an end through the exercise of sovereign power as distinguished from 
contractual right. We saw that there was an unusual solidity of proof 
in support of this rule. We must now determine whether this proposition 
is affected by modern state practice in the sphere of nationalization. The 
Mexican and Iranian oil nationalizations are those which most directly 
concern us. 

On November 23, 1936, the Expropriation Law was enacted by Mexico. 
On March 18, 1938, the properties of seventeen oil companies were ex- 
propriated by decree. The Mexican Government had also for some time 
been engaged in the nationalization of foreign-owned land in a program 


4844 Annuaire de l'Institut de Droit International (II) 279 et seq. (1952). 

49 Ibid. 283, translation; see also J.E.S. Fawcett, note 46 supra, at 355-356. 

50 See bibliographies in S. Friedman, Expropriation in International Law (1953); M. 
Domke, ‘‘American Protection against Foreign Expropriation in the Light of the 
Suez Canal Crisis," 105 U. Pa. Law Rev. 1033, 1041, note 51 (1957). For other 
studies of the problem of nationalization, see G. Viénot, Nationalisations Etrangéres 
et Intérêts Francais (1953); C. Rousseau, Droit International Publie 370 et seq. (1953) ; 
C. J. Olmstead, ‘‘ Nationalization of Foreign Property Interests, Particularly Those 
Subject to Agreements with the State," 32 N.Y.U. Law Q. Rev. 1122 (1956); N. R. 
Doman, ‘‘ Postwar Nationalization of Foreign Property in Europe,’’ 48 Columbia Law 
Re 1125 (1948); A. Drucker, ‘‘Compensation for Nationalized Property: The 
British Praetice,"" 49 A.J.I.L. 477 (1955); E. D. Re, ‘‘Nationalization of Foreign 
Owned Property," 36 Minn. Law Rev. 323 (1952); S. J. Rubin, ‘‘ Nationalization and 
Campensation: A Comparative Approach,’’ 17 U. Chicago Law Rev. 458 (1950). 

61 See discussion, notes 27-34 supra. 
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of ¢-va ian reform. American-owned landholdings, chiefly farms of moc. 
erate size, of the value of over $10,000,000 had been expropriated by 1928.* 

aA se tlement was reached in 1941 whereby American oil propertic 
vtro to be aopraised by two experts to be appointed by the two gover 
ments, ‘espectively. Their joint report was to be made the basis of eo 
pensation, Mexico agreed to pay $9,000,000 as an initial depesit. Th 
iwo vovernments accepted the report of the two experts, made or iv" 
17. 1947. The United States Government stated that: 


“his report placed an evaluation of $23,995,991 on tie losses si 
stamed by American nationals, including all elements of tangible cz 
ntingible valuc, and provided for interest at three percent per cru 
rrom March 18, 1938 to the date of final settlement on all balna. 
du:; in conformity with the basic agreement, the evaluation wes fne. 
(Italies supplied) 


Tie sun thus found to be due, less the deposit of $9,000,009, was to Te 
prid in five annual installments beginning in 1943.5 By the Claims Cov- 
veniion of November 19, 1941, Mexico agreed to pay the United Stat 
810.000.000 at the rate of $2,500,000 a year.** Great Brita n ¢Tretce. > 
setileom nt for the expropriation of its oil properties ir Mexiee «^ 
$330,000,000, payable in fifteen annual installments. - 
The [ranian oil expropriation of 1951 was couched in general terms t- 
a natio ialization of ''the oil industry throughout all parts of the eovitr., 
withou' exeeption.''5* In practical effect it was directed to the expropri:. 
tion of the properties of the Anglo-Iranian Oil Company, Limited, and ti. 
ecnseqi ent termination of its Concession Agreement of April 29, 1933 
The International Court of Justice ruled that it lacked jurisdiction À 
hear the resulting dispute between Great Britain and Iran? Among cth: 
tlurzs, it held that the Concession Agreement was not an internation ` 
eonven^ion within the terms of the Iranian declaration eeeept/nzg i^^ 
eompu'sory jurisdiction of the Court. Negotiations thereafter tock pla'^ 
betwee the Iranian Government and a consortium of eight internation?! 
oil eoripanies, including Anglo-Iranian Oil Company, Linited. These 
resulte 1 in the establishment of a new Concession Agreement of Septemb: 
19. 1974, with such companies for a minimum period of twerty-five years, 
subject to extension. There was a settlement of claims and counterclai >`» 
betwee. Iran and Anglo-Iranian Oil Company, Limited, resulting ia o 
not swn of 25 million pounds, or about $70,000,000, which Iran agresa 


92 J. 4. Kunz, *' The Mexican Expropriations,’? 17 N.Y.U,. Law Q. Rev. 327 71810 

639 Iopt. of State Bulletin 230 (1913). 

54 Exchange of notes of Nov. 19, 1941, 55 Stat. 1554 (1941-1942); Conventio: c 
Nov. 16, 1941, 56 Stat. 1347 (1942); L. H. Woolsey, ‘‘The United Staten Mexic: 
Sottloment,?! 36 A.J.LL. 117 (1942); H. W. Briggs, ‘‘The Settlement of Mexican Clai : 
Act of 1912,?' 37 ibid. 222 (1943). 

53 C. Rousseau, Droit International Public 872 (1953). 

59 A. W. Ford, The Anglo-Tranian Oil Dispute of 1951-1953, p. 268 (1954); ICJ. 
Ang!o-Iranian Oil Co. Case, Pleadings, Oral Arguments, Documents, p. 36. 

57 A. W. Ford, op. cit. at 233; I. C. J., op. cit. supra at 20. o 

50 Novo 14 supra. 
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to pay the company in ten annual installments.? The new Concession 
Agreement appears to have been regarded in part as a reaffirmation and 
sharing of the rights and privileges of the earlier concession, since on 
October 29, 1954, it was announced that the seven other oil company 
parties had agreed to pay Anglo-Iranian Oil Company, Limited, a sum 
whieh would amount to more than $600,000,000 for its share in the 
concession.9? 

The legality of expropriation of foreign property in the eourse of the 
agrarian reforms of the Eastern European states following World War I 
was most vigorously and exhaustively debated in connection with the 
so-called Hungarian Optants case. The position of Hungary that ex- 
propriation without compensation was prohibited by international law 
and by Articles 232 and 250 of the Treaty of Trianon appears to have 
prevailed in the discussions in the League of Nations in 1928,9? and in the 
reasoning of the Permanent Court of International Justice in the Chorzów 
Factory case. <A special Agrarian Fund was created for the payment of 
elaims arising out of the agrarian legislation of Rumania, Czechoslovakia 
and Yugoslavia. 

The Russian expropriations following the Revolution of 1917 and the 
eStablishment of the Soviet state were all-embracing in their inclusion of 
means of production and capital, whether or not foreign-owned. The 
courts of Western states uniformly refused to recognize the extraterritorial 
effects of acts of confiscation, and varied in their approaches to the problem 
of the recognition of their internal effects upon property within the ter- 
ritory of Russia. In the diplomatie sphere, the problems raised were 
massive and insoluble upon any other basis than a political one. 

The wide-scale postwar nationalizations of property in Great Britain 
and Europe caused certain views to be expressed which had first appeared 
in eonneetion with the Hungarian-Rumanian land dispute mentioned 
above. These were to the effect that fundamental changes in the political 
system or economic structure of a state justify interference on a large 


5? Hearings before the Antitrust Subcommittee (Subcommittee No. 5) of the Com- 
mittee on the Judiciary, House of Representatives, 84th Cong., Ist Sess, Pt. II, May 
23-June 6, 1953, Serial No. 3, pp. 1563, 1644. 

60 N. Y. Times, Oct. 30, 1954, p. 6. eol. 3. 

61 A brief history and analysis of some of the legal issues involved in the dispute 
wil be found in K. S. Carlston, The Process of International Arbitration 1106-126, 
176-184 (1946); see F. Deák, The Hungarian-Rumanian Land Dispute (1928); Some 
Opinions, Articles and Reports Bearing upon the Treaty of Trianon and the Claims 
of the Hungarian Nationals with regard to their Lands in Transylvania (2 vols., 
1929). 

62 See K. S. Carlston, op. cit. supra, at 181. 

63 Note 28 supra. 

$& Agreements Concluded at the Hague Conference, January, 1930, p. 373 (1930); 
see Pajzs, Czáky, Esterházy Case, Judgment of Dec. 16, 1936, P.C.IJ., Ser. A/B, 
No. 68. 

65 Notes 38, 50 supra. 

e See selection of a minority of writers noted in J. L, Kunz, note 52 supra, at 337. 
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sealc with private property and may justify partial compensation to aliens.” 
Jt is nct believed that theory or practice will justify such a conclusion is 
the sph^re which concerns us, namely, the status of concession agreement. 

It will be recalled that the League of Nations addressed itself to ik- 
question whether the fact that the rights of a concessionaire under lv. 
contrac. were impaired by legislation, rather than through executive aetior. 
would entail international responsibility. "The conclusion was reached ‘het 
if such legislation directly impaired contractual rights, international re- 
sponsibility would be incurred for damage thereby sustained by the for- 
eigener, ut that the circumstances of the particular ease must be examined 
when tie legislation was of a general eharaeter.? Judge Lauterpeeh: 
has said that 


There may be little difference between a Government breaking ur 
lawfully a contract with an alien and a Government causing legisla 
fion to be enacted which makes it impossible for it to comply with 
the contract.© 


The circumstance that the termination of the concession agreement is 
effected through legislation, which will render clear the finality of the state 
act, points rather conclusively to the conclusion that the tern:ination was 
in the exercise of sovereign power rather than contractual right, anc 
usually will render resort to the courts fruitless. If the ecurts of the 
state are precluded from any inquiry into the validity in international lav 
of such an aet, then a violation of a right of the state of the concessionaire 
arises.*? 

The siraitened eireumstanees of the nationalizing state do not by them 
selves afford any basis for the international validation of its act. A state 
may not rely on its own law with a view to evading its international obli 
gations.“ Justice Holmes once remarked: ‘‘In general, it is not plair 
that a man’s misfortunes or necessities will justify shifting the damages 
to his nxghbor's shoulders. ** To this remark the observation may be 
added that the postwar practice of nationalization of foreign property 
against inadequate compensation may be regarded as a type of imperialism 
im reverse. 


67 1 Opoenheim (ed. H. Lauterpacht), International Law 352 (8th ed., 1955); Draft 
Resolutiors on the International Effects of Nationalization, Art, 11, 43 Annuaire de 
l'Institut de Droit International (I) 69 (1950); A. Verdross, Voelkerrecht 291 (3d 
ed. 1955; (emphasizing confiscations in East European states and requirement, ir 
any event, of full compensation for expropriation of ‘‘special assets’’). 

68 League of Nations, Conference for the Codification of International Law, Rases 
of Discussion, Vol. 3, C. 75. M. 69.1929. V. at pp. 30, 33. 
has said that: 

69 Individual opinion in Case of Certain Norwegian Loans, Judgment of July 6th, 
1957, [1957] I. C. J. Rep. 9, 37. 

70 P. Reuter, ‘‘ Quelques remarques sur la situation juridique des particuliers en Dreit 
international publie," 2 La Technique et les Principes du Droit International Public, 
Études en l'Honneur de Georges Scelle 535, 543 (1950); see note 20 supra. 

71 Case of the Free Zones of Upper Savoy and the Distriet of Gex (Second Phase), 
Order of Dec. Gth, 1930, P.C.I.J., Pub, Ser. A, No. 24, p. 12: Treatment of Polish Na- 
tionals in Danzig, Advisory Opinion of Feb. 4, 1932, ibid., Ser. A/B, No. 44, p. 24. 

72 Pennsylvania Coal Co. v. Mahon, 260 U. S. 393, 416 (1922). 
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As a matter of municipal law, the citizens of a state may be afforded 
less than full compensation ''beeause in such a ease, each individual af- 
fected, as a member of the same community, is enriched, at the same time, 
by the sacrifices of others... . This explains the diminishing scale of 
compensation as the circle of individuals affected widens.’’"* Interna- 
tionally, however, any such justification fails. As stated by Judge 
Carneiro in his dissenting opinion in the Anglo-Iranian Oil Co. case, “‘such 
a justification cannot be put forward as applying to foreigners who, by 
the very fact of nationalization, have been east from the national com- 
munity in whose favour nationalization has been carried out.” 74 

The foregoing nationalization precedents may be regarded essentially 
as presenting a legal situation in which, in the words of the International 
Court of Justice, ‘‘the practice has been so much influenced by considera- 
tions of political expediency in the various cases, that it is not possible 
to discern in all this any constant and uniform usage, accepted as law, 
with regard to the alleged rule." *$ 

Only two of these precedents bear on the issue i hand, 2.e., the status of 
concession agreements. As noted above, these are the Mexican and Iranian 
oil expropriations. Both were influenced by politieal eonsiderations in 
Their final outcome. In each the injured state firmly maintained its 
legal position. In the Mexican expropriations, ‘‘intangible value’’ was 
taken into consideration in the settlement. The Iranian expropriation 
ended in the constitution of a new concession agreement in which Iran 
agreed to pay Anglo-Iranian Oil Company, Limited, for damages, and 
the new partieipants agreed to pay the eompany for sharing in the 
enterprise. 

The practice of global settlements in connection with the settlement of 
disputes arising out of the postwar European nationalizations does not 
vary the conclusions we have reached. As pointed out by Viénot, the 
formula of a global settlement should be viewed only as a useful procedure 
enabling, in practice, a concrete agreement to be reached between two 
states of a different juridical character for the purpose of settling their 
differences. For the nationalizing state, it permits a general liquidation 
to be made of the private interests of the subjects of the other. For both 
states, the nationalizing and the investing state, they are thereby freed 
from all differences interfering with the development of their mutual 
relations.”® 

No elear affirmation of a rule of international law appears to have been 
involved in the determination of the global settlements. They ‘were pri- 
marily a product of the political rather than the legal process. The issues 
in the negotiation of such settlements were regarded as primarily property 
issues and no question of the status of any foreign concession agreements 


**73 B. Cheng, ‘‘ Expropriation in International Law,’’ 21 The Solicitor 98, 100 (1954). 
74 Note 14 supra, at 162. 
15 Colombian-Peruvian Asylum Case, Judgment of Nov. 20, 1950, [1950] I. C, J. 
Rep. 266, 277; 45 A.J.LL. 179 (1951). 
76 G. Viénot, op. cit. note 50 supra, at 273. 


1938 | CONCESSION AGREEMENTS AND NATIONALIZATION Ee 


sperare to have been involved. Friedman, in his study of Ezprepis 
ten in International Law, in which he vigorously supports the power «- 
a «rte to nationalize property, goes so far as to say that ‘‘the exprcpii 


tice miy apply to all movable and immovable property riglts, ʻi. 
ececplica of contractual rights."  (Italies supplied.) The latter b^ 
‘‘avcs as being outside the sphere of law relating to nationalizetion .: 
suojcet to the rules of international law relating to denia. of justi... 
though he does not admit the principle of eonfiseatory breach, Pw 
Lessor Ge La Pradelle, as Rapporteur at the 1950 meeting of the Zzsfu: 
de Droż Intcrnational, affirmed that: ‘‘Nationalization, as a unilate^o 
ae’ cr: ‘overeignty, shall respect validly concluded agreements, hsil” 
oy tivatv, or by eontraet.'''$ On our part, we need only go so tar is ' 
staic th: obvious proposition that the evidence of the law must be cx 
ambierd md weighed in its entirety. The validity of a unilateral teeri «: 
sioa Dy a state of a concession agreement through nationalizrtioun cao 
he determined solely in terms of the nationalization precedents end v 
nroperty concepts. 

Vo hr ve not discussed the nationalization by Egypt of the Universal Suw 
Alavitim^ Canal Company by the Egyptian Government on July 26, 1956. 
it has not as yet been resolved. The governments of France, the Vuks 
Kingdor: and the United States, however, took the position that im 
power o' Egypt to nationalize property could not extend to ar institutt: 
or agency international in character and impressed with an intern2'!124: 
interest. They stated that the seizure was made for national purpose. 


ratier than for the international purpose as established by the Conventio: 
of 1558.? 


CONCLUSION 


(hiv vorld is experiencing a number of social revolutions. Some or 
{aese arc revolutions having relatively little to do with questions o^ vales. 
The technological and organizational revolutions are of such i: chatrects r. 
Oiber revolutions refleet wide disparities in the value systems of national 
societies. If a state is to exist, there must be a high degree of consensus 
as 10 goals and as to the value significances of those goals among i~ 
members One soeicty may find its only significant way of lie io lie in 
the Marxian interpretation of history and dialectic. Another socicty ney 


778. Frodman, op. ert. note 50 supra, at 220-21, 157; with respect to eomfrcutary 
breach, see note 20 supra. 

7£ 43 Ar iuaire de l'Institut de Droit International (I) 67 (1950). No final d visa) 
| 33 taken by the Institute on this matter, action being postponed to a Inter date. —^' 
tbid. (IT) 324 (1952) ; cf. the more restrictive view of Dr. F. V, Garcia Amador ui lvs 
Second Re»ort on International Responsibility of States to the International Lav Cos 
zXssion, À t. 7, U. N. Doc. A/CN. 4/106, Feb. 15, 1957. 

79 Devlaration of August 2, 1956, Department of State, The Suez Canal Problem, JiS 
26-Septemher 22, 1956, p. 34 (1956). Secretary Dulles said: ‘‘We also took ile po 
tion that ‘he action taken by Egypt in terminating the concession , . . prior to ihe 
egrecd dato, was an improper act." Press Release, Jan. 16, 1958, 38 Dept. of Sing 
Bulletin 165-166 (1958). See discussions in Proceedings of the American Society of 
inte: notior al Law, 1957. 
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find in a highly emotional spirit of nationalism and hostility towards 
Western states its only means of integration. "These processes of ehange 
inevitably have their effect upon interstate relations and subjeet the 
system of international law, a product of an earlier era and perhaps a 
different value system, to great stresses. 

Yet whatever may be the character of the national society, whether it 
be in the free world or the Communist world, there are certain funda- 
mental aspects of interstate relations which no state can escape. The 
problem at hand involves just such aspects. 

Both the Communist world and the free world have found their own 
sourees of supply of goods. In mineral resources, each is largely inde- 
pendent of the other and interdependent within its own sphere. Hach 
is characterized by states possessing different cultures and varying en- 
dowments of factors of national power, such as geographical location, pos- 
session of natural resources and population and organizational growth. 
Each is characterized by international trade. Each possesses its own 
underdeveloped states. 

Unless an underdeveloped state is to ‘‘mine’’ its own people and out of 
ihe fruits of their labor provide its own means for the accumulation of 
capital equipment, it must turn to foreign sources for the supply of 
capital equipment. It must do so on some basis involving long-term re- 
payment. The moment when any such transaction takes place, at that 
moment the process of foreign investment takes place. Whether the 
foreign investor be a state or a private corporation, whether it holds a 
ereditor or an equity position, it is the reputation for probity and in- 
tegrity of the recipient of the investment which determines whether the 
investment shall be made and what its terms shall be. Contracts, and the 
expectation that contractual promises will be kept, are as much a reality 
for investment between states in the Communist sphere as they are for 
states in the free world. Indeed, this may well be one of the reasons for 
Soviet insistence upon the paramountey of its will in the Communist world. 
Asserting absolute sovereignty as the prime postulate of international law, 
asserting as a consequence the freedom of any state to nationalize property, 
it must look largely to force instead of law as a means for securing its 
bases of power and the protection of its investments in other states in its 
sphere of interest. 

It is believed that the principles set forth above grow out of one of the 
most basic of human expectations, an expectation existing in all societies, 
that is, the expectation that a solemn promise of another, upon which 
future action is to be based, will be kept. They provide protection to the 
interests of the national, as well as the international, society. They ac- 
eommodate in a reasonable manner the divergent claims of producing, 
consuming and investing nations. They represent an integrated means 
for the orderly growth of the international society in a manner consist- 
ent with the interests of the states members of that society. They avoid 
interstate conflict by saying, in effect, to a nationalizing state: ‘‘You may, 
if you insist, resort to the exercise of the principle of absolute sovereignty ; 
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vou ay, if you wish, reign supreme in your territory without rezard í 


your commitments to the international society; but the internation: | 
society vill deny legal effect in its sphere to your acts which are interne 


ticre'ly unlawful and its members will protect themselves egainst ver 
violati of their legal rights.’ 
-Oonecssion agreements are as vital to the functioning of the iuierr: 


- 


tional economy as they are to the national economy. International Lr 


has reecenized this fact in rules which harmonize the reasonable interest 
of tre iational sovereign with those of the international society. Cer 
vossicn 29reements are not vulnerable to the unilateral exercise of soyo 
cien noer destroying the fabric of publie and private rights which the: 
orcpto,"! 


COA third article by the author on this topie is expected to be published, ui dev th: 


title **N tionalism, Nationalization and International Law,’’ in the Rivue de Dao 
Untecirational pour le Moyen-Orient (1958). 


NEW LIGHT ON THE BELIZE DISPUTE 
By Warne M. CLEGERN 


Teaching Assistant, University of California 


I 


British Honduras, or Belize, has a diplomatie history at once notable 
and obscure. Bordered by the Mexican State of Quintana Roo, the Re- 
public of Guatemala and the Caribbean Sea, this British Colony has an 
area of 8,598 square miles and is thus a little larger than Wales or Massa- 
ehusetts. An international pawn since the seventeenth century, British 
Honduras has been the subject of a dispute between Great Britain and 
Guatemala since 1859, in which year they made a treaty defining its south- 
ern and western boundaries. It was officially made a British colony in 
4862, a Crown colony in 1870, and was released from administrative sub- 
ordination to Jamaica in 1884. Guatemala challenged the British title 
to it intermittently and futilely during this period. Several decades of 
diplomatic indecision followed. The Guatemalan challenge was renewed 
in earnest in 1931, and the controversy became heated after 1936. In 
1940, deferring to British preoccupation, President Jorge Ubico set the 
issue aside for the duration of the second World War. In September, 1945, 
Guatemala announced reactivation of the question, and the late 1940’s saw 
another spirited exchange of views. 

This desultory Anglo-Guatemalan dispute over British Honduras con- 
tinues,? and its mere existence creates an awkwardness in trans-Atlantic 
relations. That the dispute remains unresolved is due ostensibly to the 
failure of Great Britain and Guatemala to agree on a jurisdictional ques- 
tion. Both nations have said the International Court of Justice might 
decide the dispute. Great Britain accepted the Court’s jurisdiction over 
the matter as a legal question in 1946. Guatemala has insisted, however, 
that any decision on this question must be ex aequo et bono. Neither gov- 
ernment has seen fit to change its view.? 


1 For a recent expression of Guatemala’s policy of ‘‘revindication’’ see C. Castillo 
Armas, ‘‘Informe del Presidente de la Repübliea Coronel Carlos Castillo Armas al 
organismo legislativo al inaugurarse sus sesiones ordinarias,’’ in El Guatemalteco 
(Guatemala), No. 73, March 4, 1957, pp. 980-981; also see Guatemala, Ministerio de 
Relaciones Exteriores, Decreto No. 511, ibid., No. 29, Jan. 6, 1956, p. 1, which created 
the Consejo Nacional de Belice, a planning, study, and consulting body to deal with 
tbe problems of regaining Belize. 

2 W. H. Gallienne to C. Hall Lloreda, Guatemala, Oct. 26, 1948, in Diario de Centro- 
américa, seeción informativa, No. 76, Oct. 30, 1948, discusses the British viewpoint; 
Hall Lloreda to Gallienne, Guatemala, Oct. 29, 1948, ibid., No. 77, Nov. 2, 1948, gives 
Guatemala’s objection to a strictly legal decision; for a sketchy, running account of 
the affair since 1948 see Hispanic American Report (Stanford, 1948—). 
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If the dispute should be finally committed to the Court's decision— 
whether for an equitable or for a strietly legal deeision—there are certain 
questions whieh must be answered. In 1946, during the postwar recom- 
mencement of the controversy, Josef L. Kunz thoroughly delineated these 
questions. Kunz, referring to the Anglo-Guatemalan treaty of 1859, said: 


The first problem the Court will have to decide is the character of this 
treaty and the meaning of its Art. 7; this necessitates the interpretation 
of the treaty.? 


Such an interpretation should take into consideration the treaty's negoti- 
ation and the negotiation and lapse of its additional convention of 1863. 
There has been published no adequate account of those negotiations. The 
Guatemalan Government has published important documentary informa- 
tion in its White Book (1938) and a plethora of legal and other opinions 
in the supplements thereto, and has sponsored numerous monographs on 
the subject. On the other side, the British and Foreign State Papers, 
1859-1860 (1867) contain a considerable body of correspondence bearing 
directly on the negotiation of the 1859 treaty. Further, the noted British 
historian, R. A. Humphreys, has written for International Affairs (1948) 
an outstanding interpretation of the dispute. This last, however, obviously 
was designed to redress the balanee of Guatemalan propaganda.* 

These publieations do not give suffielent attention to a group of doeu- 
ments both pertinent and available: the records of the British Foreign 
Office. This material provides a virtually complete picture of the British 
side of the negotiations, and interesting insight into the Guatemalan side. 
The object here is to bring these documents to notice and through them to 
assess the character of the 1859 Treaty.’ It should be remembered that the 
treaty constitutes just one of several elements in the ease. Its interpretation 
will shed light primarily on the question of cession, rather than on the 
issue of title by occupation. Accounts of the dispute from its beginnings 
in the colonial period exist in abundance, but here we need to consider 
only such historical background as is required to understand the question 
of cession. 

Simplified, the history of Belize during the era of the Spanish Empire 
in America tells of the occupation of a deserted stretch of coast on the 
Gulf of Honduras by English pirates and logwood-eutters. According 
to Spanish law this territory, north of the River Sibün, belonged to the 
Captainey General of Yueatan, whieh was in turn an integral part of the 
Viceroyalty of New Spain. The area south of the Sibün belonged to the 
Captainey General of Guatemala. Eventually this meant that all Spanish 
title to the area above the Sibün was elaimed by Mexieo and that below 


8J. L. Kunz, ‘Guatemala vs. Great Britain: in re Belicee,?' 40 A.J.I.L. 383-390 
(1946). His footnotes provide a rather thorough bibliography of the dispute through 
1946. 

4 See Kunz for detailed citation of the Guatemalan publications; 50 British and 
Foreign State Papers 126-237 (1867); R. A. Humphreys, ‘‘The Anglo-Guatemalan 
Dispute," 24 International Affairs 887—404 (1948). o 

5 Clearly Humphreys has utilized these materials, but without citation. 
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it by Guatemala, since these nations were respectively the successor states 
of the Viceroyalty of New Spain and the Captaincy General of Guatemala. 
From 1763 to 1814 Great Britain and Spain signed a number of treaties 
enumerating certain concessionary rights to the British at Belize. Ac- 
cording to these instruments Spanish title remained unchallenged through 
1786. From them it may be presumed that title remained with Spain even 
after 1815.9 

Great Britain sought to retain possession of her Central American hold- 
ings after the Spanish Ameriean nations became independent in the early 
1820's. But she still did not elaim formal sovereignty. Recognition of 
British rights in Belize was gained from Mexieo in 1826, but neither the 
Central American Federation nor its successor state, Guatemala, would 
extend such recognition. Mexican recognition gave Great Britain a title 
only as far south as the Sibün, but British occupation extended to the 
Sarstin. Thus Great Britain met the United States in the hectie diplo- 
matie eontest over isthmian rights with the southern and western boundaries 
of Belize undefined. 

The 1850 Clayton-Bulwer Treaty, which provided for joint British- 
United States eontrol of any interoceanie eanal developed by them on the 
Sthmus, prohibited either nation from maintaining dominions in '' Central 
America.’’ The treaty was thus deliberately vague. ''Central America’’ 
eould be a geographie description of the Isthmus or could refer to the 
defunct Federation so named. However, the declarations by Secretary 
John Clayton and Minister Henry Bulwer at the exchange of ratifications 
made it clear that the treaty did not apply to British settlements around 
Belize. At the same time Clayton stipulated that the rights of no Central 
American state were compromised by the treaty or by any part of the 
negotiations. This left Great Britain in firm possession of British Hon- 
duras within the limits to which it had legal title before April 19, 1850, the 
date of the signing of the Clayton-Bulwer Treaty. She still needed to 
offset Guatemalan rights to the area south of the Sibün. One way to ae- 
complish this was by treaty. A memorandum by Foreign Offide counsel, 
upon which the instructions for negotiating this treaty were based, indi- 
cates the British need and solution: 


The point... which Great Britain has to establish against the 
Republieks which possess the former territories of Spain in that quarter 
is, how the British right of occupation or usufruet under the [Anglo- 
Spanish] Treaties of 1783 and 1786 has become converted into a right 
of sovereignty. We maintain that the Treaties of 1783 and 1786 were 
abrogated by the subsequent war between Great Britain and Spain; 
that during the war the boundaries of the Settlement of Honduras were 
enlarged; and that when peace was reestablished, no Treaty of a 
political nature or relating to territorial limits, revived those Treaties 

. between Great Britain and Spain which existed previously.’ 


6 A convincing and scholarly general treatment of Belize during the Spanish colonial 
period is J. A. Calderón Quijano, Belice, 1663(1)—1821, historia de los establecimientos 
británieos del Río Valis hasta la independencia de Hispanoamériea (Sevilla, 1944). 

7J. B. Bergne, (Memorandum on Draft Treaty with Guatemala relative to the 
Boundary of British Honduras,’’ Foreign Office, Jan. 14, 1859, Publie Records Office, 
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lir riemorandum subsequently assesses the inherent weakness of "n 
po „iion: 


7t cocs not seem clear at what time the extension of the British oecv- 
pat on from the Sibun to the Sarstoon took place. The nature of th: 
claim of Great Britain necessarily implies that it was during the va: 
viti Spain. 
The Un'ted States was contending that the British expansion took plae. 
largely after the 1809 treaty of alliance between Great Britain and Spa 
and --being encroachment rather than true eonquest—was illegal. Th 
British memorandum admits that if the expansion did indeed take pjae^ 
after 1899 “the argument founded on conquest and on the a5rosation e` 
olc treaiies by the War, would be impaired.''? 

The P'oreign Office had then a rather restricted field of maneuver. Ow 
the oue hand, its legal claims to title between the Sibün and the Sarstü- 
rivers were definitely questionable as against those of Guatemala. On ih: 
other hend, a political agreement which would clearly convey title by ees- 
sion Tron Guatemala was forbidden by the Clayton-Bulwer Treaty and . 
jeselousb* watehful United States Government. The British Minister t: 
Ceatral America, Charles Lennox Wyke, was made cognizant of they 
lin:iting circumstances, and was named plenipotentiary to negotiate a treaty 
with Guatemala. It was signed on April 30, 1859, in Guatemala City, and 
the rati ications were exchanged there the following autumn. 

This ireaty had two distinct parts. The first six articles—which deal 
with the definition, survey, and administration of the Guatemala-Britis! 
Hondur is boundary—had been dictated by the British Government. Tho 
provided that the boundary should extend from the mouth of the Sarstür 
up that river to Gracias a Dios Falls, thence north to Garbutt's Falls ov 
the Belize River, and from that point due north to the Mexican bordo. 
Each state was to appoint a boundary commissioner within a year. An 
umpire ind a detailed procedure for arbitrating intra-eommission dispute: 
were also provided. Each government was to pay the expenses of its com 
missioncr and of his party. Navigable waterways which formed portions 
of the Loundary were to be open and free to navigation by both parties 
The cig ith article provided for ratification within six months. 

Arucle 7 of the treaty had a distinctly different purpose and origin 
then the others. By proposing its addition on his own authority, Wyke 
obiaimec Guatemala’s assent to the entire treaty draft sent out by th. 
Foreign Office. This controversial seventh article states: 





With the object of practically carrying out the views set forth in th- 
preamble of ihe present convention for improving and perpetuatin: 
the friendly relations which at present so happily exist between th: 
two High Contracting Parties, they mutually agree conjcintly to vs“ 

os 


Foreign Office Section 15, Vol. 114, folios 1-12 (cited hereinafter as FO followed b: 

the apprcpriate sectiou/volume, and folio number), Microfilm, Bancroft Library, Tw 

versity o^ California, Berkeley. In this paper, citation of outgoing Forcign Offic: 

corzcsponlenee is to draft copies. E 
o Ibid. 
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their best efforts, by taking adequate means for establishing the easiest 
communieation( either by means of a eartroad or employing the rivers, 
or both united, aeeording to the opinion of the surveying engineers) 
between the fittest place on the Atlantie coast, near the settlement of 
Belize and the capital of Guatemala, whereby the commerce of England 
on the one hand, and the material prosperity of the Republie on the 
other, eannot fail to be sensibly inereased, at the same time that the 
limits of the two countries being now clearly defined, all further en- 
eroachments by either party on the territory of the other will be 
effectually checked and prevented for the future.? 


It would be difficult to imagine a more imprecise agreement. But Wyke 
and Pedro de Aycinena, Guatemalan Foreign Minister, had a verbal under- 
standing which was supposed to supply the required precision without the 
disadvantage of publicity. 


II 


Guatemalans have long claimed that they ceded certain territory, or 
at the very least all their rights to that territory, to Britain in the Treaty 
of 1859. Article 7 was put in the treaty, they say, to compensate them for 
what cession. lt was worded vaguely that it might not openly violate the 
Clayton-Bulwer Treaty’s prohibition of British expansion in ‘‘ Central 
America.’’ The British have replied that it was, as plainly stated therein, a 
convention to define boundary limits between areas over which sovereignty 
was already generally determined. Further, the disputed Article 7, as its 
text states, was a measure presumed to benefit both parties, and was per- 
fectly explicable in its own terms. To decide which interpretation is the 
more accurate, it is obviously desirable to know, insofar as possible, what 
representatives of the two governments thought about the treaty at the time 
of its negotiation. 

The Foreign Office instructions to Wyke, and the memorandum on which 
they were based, state plainly that he was 


not to accept any part of the proposed boundary as a cession from 
the Republick of Guatemala, or to accept, as it were, a Title to any part 
of the British occupation from the Republick. 


Particular concern was expressed about the area between the Sibün and 
the Sarstün. Manifestly, the Clayton-Bulwer Treaty was the reason for 
avoiding any appearance of a cession. Thence eame the British conception 
of a boundary line previously existing, but not yet ascertained. The 
language of these instructions indicates rather clearly that Britain ex- 
pected Guatemala to claim legal right to the area below the Sibün.'^ 
Wyke, a man whose knowledge of Guatemalan affairs was much respected 
in the Foreign Office, believed refusal to admit a cession would constitute 
‘tthe great difficulty’’ in obtaining a boundary agreement. Guatemala, 


9'The text of this instrument has been frequently published and may be found, 
together with various preliminary drafts, in FO 15/114. 

*10 Earl of Malmesbury to C. L. Wyke, Foreign Office, Feb. 16, 1859, FO 15/114, ff. 
13-19. 
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corer? of the extra-legal nature of British occupation of much of ihe «rca 
vitir tle desired boundary, would demand an indemnity for cuitting her 
claims tc it. Wyke saw the inconvenience of violating the Clayton-Bulwer 
Træ lut, if he were to be certain of gaining the desired bouuda-y, 
could no: promise to avoid a cession. Indeed, he saw the probable noccss iy 
of a eovort agreement to that effect.! The day the treaty was sened, 
April 30 1859, Wyke confirmed his prediction: settlement on a basis o hee 
thai eoripensated cession had been refused. The Guatemalan position 
remaimec unshaken because, said Wyke, 


in point of fact we have no legal right beyond that af actual posses- 
sion. to the tract of country between the Rivers Sibun aad Serstun 
which formerly belonged to the Ancient Kingdom of CGuatemaza." 


Thus, departing from instruetions, Wyke had proposed Artiele 7 as : 
single so ution to the many-sided problem. His immediate explanation of 
this solu'ion is of course basic to any correct interpretation of its intended 
círeet. A key sentence in his original dispatch reiterates tiat British 
claims telow the Sibün were weak. This statement’s importance is 
heightened by the fact that the British official published version of i! 
(1867) vas altered textually to support the British claims: o 


ORIGINAL 


As we are rapidly losing the 
carrying Trade of this Republie 
which the American Steamers 
ou the Pacifie and the Panama 
Railway are depriving us of, 
it beeomes of course important 
if possible to turn the course 
of Trade again into its old 
Chainels, and when by so do- 
ing we could at the same time 
succeed in acquiring a good 
and legal Title to Our Settle- 
meni of Belize, the want of 
which at present forms our 
wea.est point in the whole 
Cen ral Aincrican question, it 
apprared to ine, I should be 
just fied in somewhat exceeding 
my Instructions if by so doing 
I could bring about so positive 
a gcod.?? 


PUBLISHED 


As we are rapidly losing the 
carrying trade of th:s Republie, 
which the American steamers 
on the Pacific and the Penana 
Railway are depriving us of, 
it becomes, of course, im- 
portant, if possible, to turn the 
course of trade agein into its 
old channels; and when, by so 
doing, we could, at the same 
time, establish the limits of our 
settlements of Bel’ze, it ap- 
peared to me I should he justi- 
fied in somewhat exzeedirg my 
instructions if, by so doing, I 
could bring about so positive 
a good.!* 


11 Wyke to Malmesbury, Guatemala, March 31, 1859, FO 15/106, ff. 94-97. 

12 Wyke to Malmesbury, Guatemala, April 30, 1859, FO 15/114, ff. 45-19. 

i2 Ib. Itslies added. 

14 Gritith and Foreign State Papers, 1859-1860, pp. 243-244. This vorsion of tr 
dispatch cmits more than three paragraphs of the original, paragraphs which tended 
to contracict the Foreign Office argument. At least one other dispatch from Wyke 
(Feb. 7, 1360) and one from Consul W. Hall (Jan. 28, 1860), published in this volumg, 
have simi'ar deletions. 
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The Foreign Offiee relayed Wyke's dispateh and the treaty to the 
Colonial Office (the department responsible for British Honduras). In 
a rather offhand reply, the Colonial Secretary said he was ‘‘aware of no 
reason’’ why it should not be ratified. The Legation in Guatemala was 
instructed to exchange ratifications and to express to the Government of 
Guatemala the British Government’s ‘‘high satisfaction’’ with the treaty. 
Specific and complete approval was given to Article 7.!5 

After formal ratification by the Guatemalan Executive in September, 
1859, the treaty faced yet another political test in that country. The 
President’s Council of State had voted to ratify by the narrow margin of 
three votes, after which elements of opposition in the country became so 
vociferous in denouncing the treaty, that the Government felt only a 
unanimous Congressional vote of approval could squelch their criticism. 
Failure to obtain a large majority might destroy the treaty’s effective- 
ness. Opposition was strengthened during that autumn by public evidence 
of the Cabinet discord over it, and for that reason the Government urged 
that Great Britain at once commence surveys for the road projected in 
Article 7. This would provide demonstrable proof of her good faith. 
The opposition had duly publicized that the article depended on such good 
Taith. They maintained that Guatemala had ceded for a worthless promise 
a large tract over which it had always claimed sovereignty.!$ 

In December, 1859, the Foreign Office appointed Henry Wray, Captain 
of Engineers, to carry out the survey. In its almost cheerful acceptance 
of the eost of this survey the British Government carefully asserted that 
Guatemala should pay for the road’s actual construction. Great Britain's 
proper rôle was to be one of scientific guidance. Lacking exact knowledge 
of its obligations under the treaty, the Foreign Office carefully avoided 
unnecessary commitments and instructed its representatives to do likewise. 
Its caution was heightened by opposition to the treaty in the Colonial 
Office.?” 

The extensive nature of the British financial commitment to the road 
was probably first revealed in London by a dispatch from Hall written on 
January 28, 1860. Opposition in the Guatemalan Congress had taken the 
Constitutional ground that the Executive had no warrant for making a 
treaty whose tendency was to cede any portion of the territory always 
considered as belonging to Guatemala. Thus Hall temporarily withheld 
the Foreign Office assertion that Guatemala was to pay all construction costs. 
Its revelation, he said, probably would have resulted in the Congress 
‘“‘throwing out'' the treaty. The Guatemalan Government had always be- 
lieved that Article 7 meant the two governments would conjointly build 
the road, 


e25 Malmesbury to W. Hall, Foreign Office, June 30, 1859, FO 15/114, ff. 74—75. 

18 Four dispatches from British representatives in Guatemala to Lord J. Russell in 
1859, all in FO 15/114, depict this situation: from Hall, Sept. 17, ff. 78-79; from Hall, 
Sept. 30, ff. 90-91; from Wyke, Oct. 19, ff. 93-96; and from Wyke, Oct. 22, ff. 119-120. 

17 Russell to Hall, Foreign Office, Dec. 15, 1859, FO 15/114, ff. 137-141. 
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iii was privately arranged and understood between the 'iuaíeme!l r 
‘overnment and Mr. Wyke, but which it was not deemed necessary o: 
expedient to insert in the Convention.!? 


Hall threw considerable light on the current situation, but Wyre’ 
dispnich from Nicaragua on February 7, 1860, spoke with more author i3 
en the treaty itself. He stated in more detail why he had propcsed Ami? c 
7 aud wiat he understood it to mean. Certain correspondence from ib^ 
Colonial Office had given a ‘‘plain meaning"! interpretation to the iresty 
which would restrict the British commitment. Commented Wyke: it s 
‘mpossib e to help smiling at the nafveté of this declaration. . . .’’ Ik 
recounted again his understanding that Great Britain had long sought 
to obtan a legal title to the area between the Sibün and Sarstun. ‘vst 
from Sp: im and then from Guatemala, and how this had been pcevented in 
recent years by the Clayton-Bulwer Treaty. In negotiating fcr the titin, 
ic Wyte, “I should have utterly failed, had it not been fo- this very 
road-inaking stipulation. . . .'' He concluded that, on signing the treaty, 
sath parties had understood that Great Britain would furnish scientific 
<srection Guatemala the materials, and that the two countries wend 
share equally in paying the laborers.” 

After legislative ratification was obtained, Hall communicated to the@ 
Guatema an Cabinet the British opinion that Guatemala should bear 
construction costs. The Guatemalan Cabinet, holding news of the British 
attitude in strictest secrecy, rushed a courier to Wyke, w10 was ir 
Nicaragui. Wyke became alarmed lest revelation of the British attitude 
endanger the treaty. If it should leak out of the Cabinet, he said, ‘‘th: 
Oppositicn will succeed in . . . repudiating our Convention for definin: 
the Boundaries . . . of Belize.’’*° That such a situation coulè ce 
velop under the dictatorship of President Rafael Carrera, epitome of toe 
Latin Arierican caudillo, is indicative of the widespread publie elamor 
against the British treaty. Wyke’s analysis of the Guatemalan political 
svstem may be questioned, but it contains basie evidence of the meaniny 
atta»hed to the treaty at the time of its ratification. In sum, ie testified 
that Gua emala, government and people, believed their claims to certain 
ancient r ehts were given up by it. To them Article 7 was unquestionably 
ine comp -nsation for that cession. The destruction of this belief would 
mean their repudiation of the treaty. 


III 


Tne Palmerston Cabinet in the spring of 1860 knew it was deeply eon 
mitted by the Guatemala treaty. Three years more were spent dsterminiur 
just how deeply. The return of Wyke to London provided complete 
information upon the negotiatory commitment. But data upon which to 

se 


10 Hall to Russell, Guatemala, Jan. 28, 1860, FO 15/114, ff. 203-208. 
19 Wyke ^o Russell, Managua, Feb. 7, 1860, FO 15/114, ff. 211-217. 
^0 Jbul., Y. 218-999. 


21 dall to Russell, Guatemala, April 30, 1860, FO 15/114, ff. 263-265. 
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make an exaet ealeulation of the government's obligations, necessary be- 
fore requesting a Parliamentary appropriation, awaited completion of the 
road survey. Captain Wray forwarded his report on the survey from 
Belize in early January, 1861? It indicated that a usable road would 
eost about £ 145,465.10 or half again as much as Wyke and Ayeinena had 
ealeulated. Also it argued that in the long run the proposed road might 
injure what remained of Belize's trade, if indeed it had any effeet at all. 
Wray's report made the already ‘‘onerous’’ obligations of the treaty appear 
still more unsatisfactory, and was the basis for a brisk exchange of 
memoranda within the Cabinet during March and early April. 

When the Foreign Secretary, Lord Russell, asked for opinion on the 
treaty, the first reply came from the Duke of Neweastle, Secretary for the 
Colonies. His sharply worded note placed all responsibility upon the 
Foreign Office. Reasoning a priori that Parliamentary approval would be 
difficult to obtain, he considered ways and means of shedding British obli- 
gations toward the road project: 


If the Treaty were considered not worth the price at which it seems 
we are now called to purchase it, might it not, without any violation 
of good faith, be represented to the Guatemalan Government that the 
- **understanding'' between the Plenipotentiaries having been adopted 
in ignorance of the facts and the survey having proved that the 7th 
Article is almost impracticable the Convention must be foregone unless 
Guatemala would aecept it without the Article? 

If however Guatemala really estimates this Article so highly— 
even at the cost of £72,000 as her share for the Road—and insists 
upon its retention, then I think, with the almost certainty that we have 
that Guatemala neither ean nor will pay her share and that our 
money will be spent for an undertaking which ean never be completed, 
we might fairly demand that before the work is commenced each 
Country shall deposit its share in the hands of some third party. The 
result would no doubt be that Guatemala would never pay and the 
road would not be made.?? 


Palmerston forwarded his reflections, less contentious in tone, about three 
weeks later: i 


It may well be doubted whether Parliament would vote so large a sum 
for making a Road in the Territory of another State and which could 
not be shown to be of great and direet advantage to a British Territory. 
I suppose it would be said that the agreement to contribute to the 
Road was the Price paid for the new Boundary. If so we could 
hardly keep the Boundary and not contribute to the Road.” 


At this point in the discussion Wyke formally recorded his view of 
the affair in a series of three memoranda filed at the Foreign Office. In 
the first he defended his cost estimate as against that of the survey eom- 
missioner, whom he described as a ‘‘superficial observer." Concluding, 


œ 22 Captain H. Wray to Russell, Belize, Jan. 6, 1861, FO 15/115, ff. 1-43; a printed 
version follows, ibid., ff. 43-67. 

23 Duke of Neweastle, Memorandum, London, March 6, 1861, FO 15/115, ff. 206-209. 
e 24 Viscount H. J. T. Palmerston, Memorandum, London, March 26, 1861, FO 15/115, 
ff. 210-211. 


„058. NEW LIGHT ON THE BELIZE DISPUTE 25: 


"c retor: ted that the treaty had gained for England title to the area Lx 
‘ween th: Sibün and Sarstün, and ''the final adjustment of the whole 
Contrel Amerlean Question." ?5 

In the second memorandum he defended the limits established sy tía: 
tveaty fo^ British Honduras against recent eritieism from timoer-cution: 
conccras in the colony. He noted that those limits had in fae. bec Jai 
own oriznally by a former Superintendent of Belize after consult: 119 ` 
‘vith vie "best informed” elements of the colony. 


{i a} pears also, that all grants of land South of the River Sibus vei? 
iade subject to the condition that if any part of that territory an. 
hc renfter to be ceded to those having a rightful claim to it, the holi» 
of sich grants were not to consider themselves entitled to conn esos 
tion for any losses that might accrue to them thereby.*° 


The la.t memorandum recorded his understanding with Aycinene: 


In order to avoid any misunderstanding after my departure roi 
Eng and, as to the roadmaking article to the Treaty of Apr! 30, 
15589 I think it better to place on record for the sake of future ver- 
crenee if necessary, what passed verbally . . . between us that beti 
gove nments should cooperate in earrying out this work as follows: 
viz.: England was to furnish all required for its seientifie lire ion «e 
prae ical operation in all matters, that is to say skill [sie] la5ou., 
thercwith concerned, defraying the expense of the same, whilst 
Guatemala was to provide all the materials which the Country pro- 
duced for the construction of the Road, and as many Lk bourcrs as 
were necessary for carrying it out, the wages of the latter being de- 
fray:d equally by both governments. .. . At the time ihe Treaty 
was signed, Don Pedro and myself estimated the expense of thus 
cons rueting the road at £80,000, or at most £ 100,000.** 


This last mentioned estimate was the basis for Wyke's opinicn that ihe 
British C overnment could not be held liable for more than £50,900. Als», 
in this nemorandum, he again explained that Article 7 was deliberaicly 
vague to prevent the United States Government from 


asserting that by this clause we had bribed that of Guatemala ic cede 
thei: right to the 500 leagues of Territory to which we gained a legal 
title by this Convention. 


Readins the memoranda of Neweastle and Wyke, the Secretary cf the 
Exehequer, Wiliam Gladstone, did not see that the Government had yet 
reached a position from which it could take positive action. Nor did he 
take a flettering view of Wyke’s handiwork. It seemed preposterous thot 
the Trea,ury was to pay out money on the basis of an unwritten under. 
standing and the ‘‘virtually unintelligible” Article 7: 


Ii is useless to look back on this extraordinary affair, or to ask in 
wha‘ form it ean be made tolerable to Parliament, whiea has heen 
unecnstitutionally bound, so far as Government ean bind it, to poy 
publie money without its eonsent.?8 


25 Wyke. Memorandum [No. 1], Foreign Office, March 28, 1861, FO 15/115, ff. 188-190, 
26 Ibid, [No. 2], March 29, 1861, ff. 192-193. o 
27 Ibid., [No. 3], March 29, 1861, ff. 194-195. 

28 W, G.adstone, Mcmorandum, April 3, 1861, FO 15/115, fr. 200-202. 
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This note appears to have furnished the impetus leading to the additional 
convention of 1863. The day following Gladstone's memorandum, Russell 
ordered Wray home from Central America for consultation. 

Partly as a result of those consultations during the summer of 1861, 
Russell informed the Colonial Office in September, with reference to the 
Treaty of 1859, that he believed it ''inadvisable and most impolitie to 
cancel that treaty.’’?® Two months later the new British Minister in 
Guatemala City was instructed to obtain the Guatemalan Government’s 
opinion upon the next step in the road project. Russell admonished, 
however, that ‘‘the views of the Guatemalan Government must be expressed 
with precision and in detail.'?? It was suggested that an additional 
definitive convention would be the most desirable means to that end. The 
Foreign Office now awaited concrete proposals from Guatemala, They were 
not forthcoming. 

Weary of Guatemalan delay, the British proposed an additional con- 
vention in December, 1862. Aside from the expenses of the chief engineer 
and his staff, the British were to pay £25,000 of construction costs. 
Guatemala was to match the amount and to pay any costs beyond the 
£50,000 thus deposited. Asserting once more that Guatemala must re- 
eeive the adequate compensation provided by Article 7 before giving up its 
rights in Belize, Aycinena declined the proposal. The British share would 
have to be much greater.?! 

Negotiations were now transferred to London where Juan de Francisco 
Martin represented Guatemala. After he presented to the British a 
lengthy memorandum detailing the Guatemalan view, the Foreign Office 
appointed Wyke to represent it in the negotiations. Guatemala’s specific 
counter-proposal to the British was that the latter pay up to £60,757 
instead of £25,000. Guatemala appeared ready to accept the rest of 
Great Britain's previous draft. The British Cabinet decided that a 
compromise figure of £50,000 would be acceptable under certain conditions. 
Agreement was reached, details worked out, and the instrument signed in 
two weeks. The convention required ratification within six months, but 
Guatemala did not ratify in that time. In the spring of 1864 Martin 
requested that Russell allow Guatemala an additional year to consider 
ratification. Russell refused, saying the treaty ‘‘falls to the ground" 
because of Guatemala’s non-compliance with the time stipulation. 

Correspondence upon the matter fell off until May, 1866, when Martin 


29 Russell to Neweastle, Foreign Office, Sept. 14, 1861, FO 15/143, ff. 167—168. 

30 Russell to G. Mathew, Foreign Office, Nov. 26, 1861, FO 15/148, ff. 201-207. 

31 Russell to Mathew, Foreign Office, Dec. 15, 1862, FO 15/143, ff. 275—277, contains 
the British proposal; P. de Aycinena to Mathew, Guatemala, Feb. 10, 1862, FO 15/1444, 
ff. 39-47, is the unfavorable Guatemalan reply. 

32 Juan de Francisco Martín, ‘Memorandum on Convention with Guatemala for the 
Construction of the Road to the Atlantie,"' London, May 18, 1863, FO 15/1444, ff. 58- 
65; the Guatemalan counter-proposal, forwarded with the memorandum, is found on 
ff. 89-91. 

* 33 Wyke to Russell Foreign Office, Aug. 6, 1863, FO 15/144A, ff. 137—138, gives 
notice of the signing; the text is in ibid., ff. 143—150. 
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"afa inec the Foreign Office that Guatemala had at last ratified ibe ev: 
verten of 1863. He asked that Great Britain now ratify it. Tho new 
ratish ‘linistry’s view of the Guatemala treaty was quite distinct fror 
he. of the Palmerston Cabinet of 1863. Though restrictive in ils i) 
‘or )-(ta‘ion, the earlier ministry had shown a desire to disehavre `: 
ablissticas assumed under the treaty. Under Lord Clarendon and lit: 
nder Lord Stanley (who eame to office in the summer of 1866) the Forage. 
Offs demonstrated a wish first to reconsider those obligations, ana ilur 
‘9 Pwns them.,°** 

i[exie) was at that time publishing claims to Belize. This fact ene 
others d»traeted from the apparent value of the Guatemalan treaty. .V 
any rate, the Treasury agreed that the additional convention wis not 
worth its price and should be dropped.*® The Colonial Office also qucs 
tioned tne value of the treaty, but was concerned about the sontiruanec 
of the obligation under Article 7 in the original treaty. In this regarc 
Lovd Carnarvon observed that 


T 
i 
4 
LI 
4 


cn ihe lapse of this second Convention the original agreen:ent revives. 
cnd that, if ihe matter proceeds further, the only question wll i: 
whether a fixed payment now of £50,000 by installments, or univ 
tne conditions provided, is a more convenient arrangen ent ‘far i 
postible indefinite payment of £72,500 at a later period. 


d 


He did 10ot press this observation, however.*® 

Thus advised, Stanley notified Martin on July 30, 1866, that the British 
Government would not ratify the convention. His refusal was based ov 
the ‘siniple ground’’ that the convention’s lapse had been caused hy 
Guatemilan delay and that Great Britain had been thereby released” 
Within he month Martin asked that a new agreement, identical with i: 
lapsed eonvention, be made.?? Demonstrating rather clearly the chaice o 
Dr ti«h position from an inclination to discharge the treaty to a desire (i: 
it be dismissed, Stanley asked in reply if ‘‘it would not le heiter 
abenáon the road project by mutual consent.” If Guatemala did vo 
aeree to thus end the matter, it was incumbent on her ‘‘to suggest a moethoc 
of proceeding which would be at once economical, equitably shared, anc 
commercially profitable. In the course of his note, Stanley made the 
explicit admission that the question remained open.?? 

Martii grasped the opportunity to continue negotiation, but vigorously 
denied tne basie change of conditions claimed by Stanley.*® In December 
1566, he opened a climactic exchange of notes, painting in minute desai 
the lega consequences of non-fulfillment of Article 7. Again he bronz. 

$4 Lord Clarendon to Treasury, Foreign Office, May 18, 1866, FO 15/145, fr. 124-126 
3 T-ca ury to Clarendon, London, June 13, 1866, FO 15/145, fr. 140-141. 

(D, Rogors to Sir E. Hammond, London, July 19, 1866, FO 15/145, f". 158-161, 
7Qord Stanley to Francisco Martin, Foreign Office, July 30, 1866, FO 157145- 
fr. 102-1(5. 

3i Fran-iseo Martín to Stanley, Paris, Aug. 14, 1866, FO 15/145, ff. 166-169. 

S’Staniey to Franeiseo Martin, Foreign Office, Aug. 29, 1866, FO 15/145, fr. 174-171 

4) Pranviseo Martin to Stanley, Paris, Sept. 13, 1866, FO 15/145, ff. 180—185. 
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forward the Guatemalan view that this article was the sine qua non of 
Guatemala's acceptance of the rest of the treaty. It was agreed to, in all 
its vagueness, as a friendly aet by which to aid Great Britain in its 
difficulties with the United States. Thus Article 7 was ‘‘a real compensa- 
tion in decorous form’’ for Guatemalan rights in Belize! Stanley 
categorically denied this: 


Her Majesty’s Government never admitted the existence of any 
such territorial rights on the part of the Republie of Guatemala. 
They conceived that it would be for the advantage of both Parties, 
of Guatemala no less than for Great Britain with a view to prevent 
disputes and encroachment on either side, that the boundary between 
the respective territories should be defined; but in the view of Her 
Majesty’s Government that boundary had always existed since the 
expulsion of Spain, though it had never been defined. Her Majesty’s 
Government did not accept, and never would have accepted, the 
definition of the boundary as involving any cession, or as conferring 
any title, on the part of Guatemala; nor is there a syllable in the 
convention. which ean lead to such a eonclusion.*? 


Continuing, he made his oft-cited assertion that Great Britain was 
released from the obligations of Article 7 because of Guatemalan failure 
*o ratify the additional convention: 


Her Majesty’s Government maintain, that by signing the Convention 
of 1863 and being ready to ratify it in 1864, at the time appointed for 
that purpose, they have done all that was incumbent upon them to 
fulfill the engagement of the Convention of 1859, and are now released 
from the obligations of the latter Convention by the conduct of the 
Guatemalan government itself.*? 


Yet, after a further leeture on the binding nature and finality of the 
time stipulation, Stanley indieated unwillingness to rest his ease entirely 
upon it. He admitted that release from Article 7 based on the limitations 
of the six-month ratification period ‘‘may perhaps be considered as in 
some measure arising out of a question of form.’’ The róle of Parliament, 
he said, placed other obstacles of ‘‘a weighty and substantial nature’’ im 
the way of any new convention. ‘‘The engagement of the Convention of 
1863 was that Her Majesty’s Government would not absolutely pay, but 
recommend to Parliament to enable them to pay Fifty Thousand Pounds 
to the Government of Guatemala in the manner therein provided." Since 
the Government was dependent on appropriations by Parliament, it was 
useless to sign such a convention unless there was hope of that body’s 
approval. In 1863 there was such hope. In 1864, when Martin asked 
Russell for a year’s extension for ratification, the likelihood of an ap- 
propriation was doubtful. ‘‘It is quite certain in the opinion of Her 
Majesty’s Government that the House of Commons would not sanction 
it in 1867." 4 

In rebuttal, Martin saw a ‘‘perfect discordance’’ between Stanley’s 

41 Francisco Martin to Stanley, Paris, Dec. 21, 1866, FO 15/145, ff. 304—308. 


e 42Stanley to Francisco Martin, Foreign Office, Jan. 3, 1867, FO 15/146, ff. 1-9. 
48 Ibid. 44 Ibid. 
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(8, . vo notes—those of August 29, 1866, and January 3, 1867. mie fov 
id etel that the question remained open for discussion, the second stat 
aa. ivecally that 11 was closed.*® This British decision to elose ty uts 
‘1 1ust have been the cause of a worried Foreign Office memorans v. > 
"i ordward Hammond, the Permanent Under Secretary of State: 


i do not very much like this Guatemala road business. If ^ ¢ls 
lately set aside the Tth Article of the Convention of 1859, the Cv ott 
1311 government may contend, and I think with justice that the whol 
‘nm 'ention falls with it.*® 
‘Ch: intention to close the matter was confirmed, however, by BSianley: 
incon e ennotation that ‘Mr. Hammond’s profound concern simply declaw 
v cc. slc n ; but I do not see that we have anything else to do.’’ 

Duvinz 1867 Guatemala tried on several occasions to reopen the matter 
oui et with consistent refusal. After a lapse of more than a wear nı 
i let’, .lartin tried again in 1869. The Government of Guetemala Dr, 
by that time contracted a loan in England which would guarantee then 
-hzv^ of the road project. Wyke, who was now at a European po~ 
was not fied of the new effort. lie wrote the Foreign Office advisin« 
wholly ii terms of expediency, that the matter remain closed. Wyke be s 
leved S'anley's dispatch of August 29, 1866, had weakened an otherwis: 
.mpreznible British position. 

Ili. ecmmentary was in cynical contrast to the statements recorded hy 
Lim cur ng the 1859-1863 negotiations. He now said: 


The reason the Guatemala government left the Wyke & Martin Con 
ven'ion so long unratified, was because they had not £50,000 at ther 
com nand with which to pay their share of the Contract, which stipu 
lated that that sum should be paid by them at the same time we piu 
ours. This I foresaw all along would be the ease, & therefors t^: 
ever was any real probability of our being called upon io pay suvi 
a sı m.*? 

The Toren Office saw the question in a similar light and iuforr:cd <hi 

Guotemelan representative in November, 1869, that there was not iac 

"sriurles( expectation’’ that the question would be reopened.*" 

"v.s, as the 1860’s ended, the British Government considered t^» quis 
Stor GY “he Guatemalan eart-road terminated. The Guatemalans seen ci 
det s:tnired, as they ever had been, to gain compensation for the bounces 
carne te in 1859. To them the question remained very much in coniention. 
The casting years, and particularly the 1880’s, 1930's, and 1940's, wee 
‘Oo sco more correspondence and disputation, but the general outlive (7 
ihe coatroversy was drawn by 1869. The negotiations of that first coecec'e 
must be considered in any meaningful interpretation of the Treaty of 1858. 

^ Pianciseo Martin to Stanley, Paris, Jan. 26, 1867, FO 15/146, ff. 10 -11. 

^€ Hi mriond, Memorandum, Foreign Office, Sept. 26, 1866, FO 15/145, fi. 207-239, se 

*: l'ranciseo Martín to Clarendon, Paris, Sept. 24, 1869, FO 15/146, ff. 243-252; see 
wlso E. Corbett to Clerendon, Guatemala, May 31, 1869, ibid. fr. 233-239, which 
fuvi:. ^s nsight on tis situation. 

*! Wyke to Bergne, Copenhagen, Sept. 20, 1869, FO 15/146, ff. 239-211. 

49 Cl:redon to E. Palacios, Foreign Office, Nov. 15, 1869, FO 15/146, T. 303-308, 
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IV 


Clear-eut interpretation of a treaty is frequently impossible. Consider 
in this connection some of the complicating factors in the negotiation of 
the treaty of 1859. The British negotiator delayed informing his govern- 
ment of the full meaning of his private, unwritten understanding with 
the Guatemalan representative. Acting thus in ignoranee, the British 
Government interpreted Article 7 in a way highly offensive to Guatemala. 
A. British representative then withheld this interpretation from Guatemalan 
ears until the treaty passed an important political test. Even then certain 
elements of the Guatemalan Government, fearing repudiation of both the 
ireaty and themselves, kept the unfavorable British interpretation a elosely 
guarded secret. In this they were encouraged by the British negotiator.9? 

Nevertheless, certain legal questions ean be answered from the documents 
which have been examined. It is legally possible that if Article 7 was 
vague and mentioned no cession, it was so written simply because of the 
strictures of the Clayton-Bulwer Treaty on Great Britain. Statements 
made by the British and Guatemalan negotiators and expressed in Foreign 
Office memoranda support this view. The fact, then, that a cession was 

«not mentioned in the text of the treaty is not proof that none was understood 
to take place. Very much to the point was a British Minister's remark, 
in reference to this treaty, that if a state were induced to surrender a por- 
tion of territory to Great Britain, it could just as easily be induced to 
declare that the territory had belonged to Great Britain prior to 1850.9 

If Artiele 7 is viewed as eompensation for the rest of the treaty, two 
axioms of interpretation may be said to support the British desire to 
restrict that compensation: first, ‘if . . . the meaning of a stipulation 
is ambiguous, that meaning is to be preferred which is less onerous for 
the party assuming an obligation’’; ** or, conversely, ‘‘if two meanings of 
a stipulation are admissible, that which is least to the advantage of the 
party for whose benefit the stipulation was inserted in the treaty should 
be preferred.’’** According to these, British opinion as to the extent of 
the liability which she incurred would outweigh that of Guatemala. 

In the question of cession, however, there is a more strongly worded 
rule which in the light of the documents examined above unquestionably 
supports Guatemala: 


If two meanings of a stipulation are admissible according to the text 
of a treaty, such meaning is to prevail as the party proposing the 
stipulation knew at the time to be the meaning preferred by the party 
accepting it.59 


50 See above, pp. 286-287. 

51 ‘Previous treaties between the same parties, and treaties between one of the parties 
and third parties, may be referred to for the purpose of elearing up the meaning of a 
Stipulation,’’ according to L. Oppenheim, International Law, A Treatise (H. Lauter- 
paeht, editor, 7th ed., London, 1953), Vol. I, pp. 859—860. 

52 E, Cardwell to Stanley, London, Jan. 30, 1866, FO 15/145, ff, 24-28. 

e 53 1 Oppenheim 859. 54 Ibid. 860. 

86 Ibid. 


ib NEW LIGHT ON THE BELIZE DISPUTE UON. 
"Vocis statements in his acknowledgment of instructions, in hs dispsicke. 
of. ori 30, 1859, and February 7, 1860, and in his Foreign Offices ine: -¢ 
*?^o«40' March 28 and 29, 1863, show clearly that throughout the negoti: 
ic^ of ihese agreements he knew the Guatemalans believed Artie rc 
zwi: h: had proposed, was compensation for the cession of their ribi: : 
‘he ssec between the Sibün and the Sarstün Rivers. By this correspo. 
cnoe the British Government was certainly made aware of the eson 

vo ved, f not of the amount of compensation. 

*> ‘he os more sienificant of the extent to which the British Goverarii: 
-ecUxaived a disguised cession was a memorandum drafted for the Pure: 
Ofiec b Wyke shortly after the signing of the supplemental conventic~ 
a ics ṣà defense of the agreements of 1859 and 1863 to be aseo sy * 
Gcvo.nrient/'s representative in the House of Commons if ther wo 
denate 1pon the necessary appropriation. The debate did no! take plac: 
Jd. i:e uemorandum shows the grounds which the Cabinet world probos. 
nac taken in a Parliamentary defense of the treaty. In the Central Am..: 
.01 rivelry with the United States, wrote Wyke, 


cur really weak point was .. . the retaining possession in Deliz» o 
teriitory to which we had no positive right. Under these cireum 
star ces it became necessary to obtain such rights from the Goverancu* 
of 'iuatemala, which however refused to grant it without some 1 
den nification for the concession demanded of them. 


He wiaiitained that the road, if completed, would be helpfil te Bchae 
bw. that if it were not finished, Great Britain, according to the conveation 
woud hive to spend only a fraction of the £50,000 approvria ‘ion. 


By means of such an outlay we not only avoid all futur. discussion 
ond differences with the United States on this subject, bit we at 11 
«am? time secure undisputed claim to the whole of the Territory >. 
Del ze down to the River Sarstun, thus enabling us to convert c u.c 
“wood cutting Establishment’? which it formerly was, nto a don 
fide Colony and Dependency of the British Crown.*® 


itoye- thus implied that the cession involved in Article 7 remained icho: 7 
until th» Parliamentary appropriation—that is, the considcration--wa, 
^rtried. Later, in his 1869 letter, Wyke may have argued that Guo ratte: 
‘atc et had perfected British title, but he did not repudiate the ica o. 
CESON 

Vaslce Cabinet memoranda also indicate that the article was viewed o 
cor.nmns ition for rights conceded to Great Britain by Guatemala Tne Dac 
eo’ Nowe: stle, so critical of Article 7, opposed the treaty as being ‘‘not wori 
the neie: of that article. On the other hand, Palmerston, who cid © ~“ 
: is.ippreve the treaty, also viewed Article 7 as the compensation to Gi:++ 
3a'^ fov boundary rights obtained by Great Britain. Conscquently, ^ 
cul cved those rights could not be retained if Great Britain failed to e^ 2 
tribute to the road. Gladstone felt simply that Parliament, as far as in 

ae ** Me norandum Fy Sir Cherles Wyke for Mr. Layard’s use should any debato tek 


:lao n ‘he House of Commons relative to the grant of £50,000 demended for ig 
con trecetion of the Guatemala Road,’’ Foreign Office, n.d., FO 15/144A, £. 157-161 
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Cabinet had the power to bind it, had been bound to pay. Consequently a 
eonerete statement of British liability was required. This need of the 
Treasury apparently furnished the impetus whieh led io the Convention 
of 1863. 

That convention was obviously an ‘‘authentic interpretation” of Article 
7. The British claim it released them from the obligations contracted under 
Article 7, although it was never ratified—or rather because it was not ratified 
properly by Guatemala. Their basic argument on this point has apparently 
changed little since 1869. Yet the records of the Foreign Office contain 
repeated admissions, by members of the British Government, that this very 
contention was legally dubious. Even before Stanley eut off further dis- 
cussion of the matter, Lord Carnarvon, Colonial Secretary, had opined that, 
if the second convention lapsed, ‘‘the original agreement revives.’’ Clearly, 
he saw no legal release. For that matter, in the letter of August 29, 1866, 
Stanley betrayed his own position by admitting that ‘‘the question re- 
mained’’ and by offering the diplomatic initiative to Guatemala. 

From another point of view the British very much desired the treaty 
of 1859, except Article 7, to remain in foree. As noted above, an experi- 
eneed hand at the Foreign Offiee expressed fear that if Stanley ''abso- 

"Mutely set aside’’ Article 7, the entire treaty would be abrogated. Then 
what kind of legal title would Great Britain possess? Stanley’s reply, that 
there was nothing else to do, in no way denied that effect. 

In the 1870's there was sporadic activity on the road question. As 
might be expected, the memoranda and dispatches of this later decade 
contain many inaccuracies regarding the affair. But to the Foreign 
Office in the 1870’s, just as in the 1860’s, Article 7 of the treaty of 1859 
appeared as compensation. In 1877 a memorandum prepared for the 
Foreign Secretary stated that Article 7 


was admitted by Her Majesty’s Government as affording an indemni- 
fication on their part for the occupation by England of a portion of 
Belize which belonged to Guatemala, and to the occupation of which 
by us the United States Government raised objections after the failure 
of the Clayton-Bulwer Treaty.*" 


The following year another memorandum, which pointed out the difficulties 
of reopening the question, added: 


It is only right to say that there appears to be a good deal of founda- 
tion for the Guatemalan elaim.5? 


Then in 1880 came the mission of the Guatemalan, Crisanto Medina, who 
made one of the last serious attempts to broach the question in the nine- 
teenth century. In closing the door on Medina, Lord Granville did not 
depart significantly from Stanley’s final position. 


67 ‘í Memorandum for the use of Lord Derby,’’ Foreign Office, Oct. 26, 1877, FO 15/ 
207, ff. 37-38. 
. ‘t Memorandum in reference to General Negrete,’’ Foreign Office, May 10, 1878, 
FO 15/207, ff. 37-38. 
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venl v had not been satisfied with a formalistie basis for Britisk v 
(as. rom Article 7, that is, the requirement of ratification of the additione: 
vi. Atom within six months. Thus his argument held that tne ues 
or Vor lamentary uppropriation was an additional reason for the Drtis: 
(fore nricnt's inability to act, and that Guatemalan delay had made 1 | 
cots le to obtain that appropriation. This does not appear to be act: > 

i. c+” reat reason. Rather, it appears to be the sole justification for Crea. 
Doris ou :doldimg rigorously to the six-month requirement. Bui whe. kew 
| «fH vation is it? 

Micopcse Guateniala. had ratified within the six months, and that ix 
vi ^ Parliament had then failed to make the necessary aporopr:a‘i 
ae ic lee to Steuley's argument, which emphasized that the Boti- 
co ornu ent merely contracted to ask Parliament for the aporopr:aütio* 
Crai Bvitain’s iniernational obligations toward Guatemala would iz. 
re: iufiled. This hardly seems reasonable. If Great Dritare pe. 
oro rily refused to pay the obvious compensation provided for in ibe 
DOS aay cession therein must have failed. If it is insisted tha’, irs 
sere ve uest for en appropriation constituted compensation, the ‘ant 
rengs is hat the British Government did not ask for a vote on the maite’ 
[5 ss, as only just that if Great Britain held Guatemala to a str et aceon’ 
ing on the six-month clause, Great Britain might in turn be held io strict 
aeccunta yility in a matter so important as actual compensation for ighis 
"nec rod 

The pissage of nearly a century has served to obscure the present effect 
o- {> Arelo-Guatenialan Treaty of 1859. But some things aooui it ei 
D Tse are, Evidence provided by its authors and early interpr. 
indies es that the treaty involved cession of the area between the Sibi: 
end tie Searsitn, for which its seventh article provided oeoripersat.cv 
cuc Der aps to mitigating elreumstanees, the compensation was newe” 
naic. ti her legal contentions, Great Britain has relied heavily on tho 
¿sse tion that this ireaty was a simple boundary definition which did uci 

"' c sion, Such being the case, perhaps Guatemala shculd rceor- 
erle: sor refusal to accept a purely legal decision of the Belize dispute. 
s 00, British contentions in the future should abide by Lord fü: 
«E. "065 admonition: ‘‘The less said about this treaty the better.’’:’ 


78 lc sel, May, 1865, annotation of an information copy of a note from P. Campo 
org lt (i ritish Minister to Mexico) to J. F. Ramirez (Mexican Minister of “o> igi 
dac. Moxico, March 20, 1865, FO 15/144A, ff. 287-292. Russell’y ecomiieni, ° 

2*0, | spp coves Searictt’s interpretation of the 1859 treaty as extending the Dowie: 

€ B i^ Tonduras from the Sibün to the Sarstün. 
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CLYDE EAGLETON 
MAY 13, 1891—JANUARY 29, 1958 


In the passing of this distinguished scholar and teacher the American 
Society of International Law has suffered a grievous loss. The AMERICAN 
JOURNAL OF INTERNATIONAL Law has lost from its editorial board one of 
its ablest members. From the ranks of professors and publicists in the 
field of international law he will be sorely missed. 

Born in Texas the son of a professor at a pioneer college of the South- 
west, Clyde Eagleton studied at that institution (Austin College), and later 
obtained the Master of Arts degree at Princeton. Subsequently he became 
a Rhodes Scholar and, after completing his work at Oxford, returned to 

«teach in the United States. He prepared his dissertation for the doctorate 
at Columbia University under the supervision of Professor Charles Cheney 
Hyde. 

As a teacher, he was connected with several institutions in the early 
years of his career, including Daniel Baker College, the University of 
Louisville, and Southern Methodist University. In 1928 he became a 
member of the faculty of New York University, and with this institution 
he was to be connected for more than a third of a century. It was there 
that he came to be known both nationally and internationally as an out- 
standing scholar, a teacher and friend of many students at this metropolitan 
university, and a tireless advocate of a law-ordered world. He was at 
various times a visiting professor at other universities, including the Uni- 
versity of Texas, Stanford, the University of Chicago, and Yale Uni- 
versity. He lectured at the Académie de Droit International in 1950. 
At New York University he was Professor of International Law, Director 
(after 1948) of Graduate Program Studies in United Nations and World 
Affairs, and, beginning in 1951, Director of the Institute for the Study 
of International Law. 

He did not limit his efforts to mere analyses of world events and of 
problems in international law, but was a courageous advocate of what he 
believed was necessary in order to bring about a more peaceful world. 
His professional connections in the international field were many. They 
included membership on the editorial board of the American Political. Kei- 
ence Review, association (as international law editor) with the New York 

“University Law Quarterly Review, collaboration with the Revue de Droit 
International et de Législation Comparée, and membership for more than 
twenty years on the editorial board of the AMERICAN JOURNAL OF INTER- 
"NATIONAL Law, to which he was elected in 1937. He was especially active 
with the International Law Association, and in the latter years of his life 
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vis Vrisident of its American Branch. In this capacity he hac, i <r 
nt: ihs just before his death, been greatly occupied with plans fov ik 

‘ni. an ional Law Association Conference which is to be held at New Yor. 
ci on September of 1958. 

", vork also included publie service. At times he was a cons. 7 
‘0... m ents in international law cases. Over the period fiom |’; 
19'5 he served in the United States Department of State. Ito sas 
‘echr ice l expert with the American Delegation at the Dumbariay Ork. 
CCnTerc 1e in 1944, and served as assistant secretary at the Correri- 
Tie vas also a technical expert with the United States Delegation ‘o i^ 
West ineton meeting of the Committee of Jurists in 1945, and m tc^ «c 
vep» adviser to the United States Delegation at the San Freneiseo e> 
rereree, Although he was apparently disappointed in some of the reai c 
of ihe United Nations Charter, he worked valiantly to promote the nte 7. 
of ivre yew world organization. Ile was at times a eonsultait to wis 
AN£'t 1s bodies. 

vde Easleton's published work is impressive. His first beak, "^ 
Respons bility of Niates in International Law, is a widely used vcoterer ` 
work ‘fhe third edition of his text entitled International Government ap 
perred in 19574 His Analysis of the Problem of War appeared in 1035129 
end The Forecs That Shape Our Future in 1945. He was co-editor c 
«over yelumes of tbe Annual Review of United Nations Affairs, pubis o= 
Ly ine New York University Press. In addition to these, he enricucc. t: 
iitcreture of international law through articles and editorials in iv 
AMITPIC.N JOURNAL OF INTERNATIONAL Law and through his contributio: 
{9 “tor American and foreign journals. 

"Wien Clyde Eaeleton, after thirty-three years as a faculty meni: v i 
Nev Yo'k University, retired from his active professorsh p in 130 a7. 
baca e Research Professor Emeritus of International Law, he did ^, 
consider {hat his work was done. At the time of his death he had berw: 
ci Now York University what was to have been a three-year study e” t'u 
vs Gr iaternational rivers. His warm, friendly personality, 1is s steers 

4 0 pnd his devotion to the task of promoting international- nio r.. 

es.i nt firm bases for international law and organization, will exes bin 
i0 ++ rc nembered with atfection and appreciation by those who seek, «v 
the nores of the stated purpose of the American Society of Internstion: 
Lay, ft» foster the study of international law and to promot? th + esis) 
“Jo nt and mainienance of international relations on the lasis ^' hv 
inc J rst'ee.’’ Clyde Eavleton’s belief in the possibility of achievii: 
eorguio: s which be envisioned, and in his own country’s ability to cs 
toward tuese goals, is perhaps best expressed toward the close oí his vol.vi¢ 
on Tre J'orces That Shape Our Future: 


.. . Marvelous opportunities are these, such as the world hes v^;^* 
seen before; opportunities for healthy and comfortable livine fir a: 
“or political freedom and economic security for all, for humo aeo- 
nincss through innumerable new methods and machines. D 1% 


1 Rovies ed below, p. 378. 
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achievement of these things sounds impossible, we have often done the 
impossible! The frontiers of the world are before us—social and 
spiritual, as well as political and material frontiers. 

. my confidence in American ability is unlimited. If we can 
rise above our inertia and prejudices, if we choose to pursue sincerely 
the possibilities that our vision now opens to us, the American people 
ean lead the whole world toward a realization of the hope for 
humanity. ... 

Ropert R. WILSON 


THE SECRETARY GENERAL ON THE RÔLE OF THE UNITED NATIONS 


When the League of Nations came into force on January 10, 1920, it 
was received with enthusiasm and hope by victors, vanquished and neu- 
trals. It was the first great experiment of its kind and the first decade 
of its functioning was relatively suecessful. But after 1930, it began 
rapidly to decline and after 1940 existed only on paper, disappearing 
legally in 1946. With the decline of its fortune came indifference, sar- 
casm and even hostility. As early as 1935 the Venezuelan international 
lawyer, Planas-Suárez, wrote a strong anti-League of Nations book as a 
‘Warning to America” and stated: “La Sociedad de lus Naciones es un 

“™adaver—y nada más." The ‘‘failure of the League” became a slogan. 
„And yet it was not the League that had failed, but its Members. 

This ‘‘failure of the League’’ was also strongly in the minds of those 
who, at the San Francisco Conference of 1945, drafted the Charter of the 
United Nations. The wish was to create a new quasi-universal interna- 
tional organization, far stronger than the League. Hence, complete pro- 

. hibition of the ‘‘use or threat of force in international relations’’ (with 
significant loopholes, it is true), collective security and international sanc- 
tions named as the primary goal, great programs of international protection 
of human rights, power to command and enforce for the Security Council; 
but all that on the basis of ‘‘sovereign equality of all the Members’’ and 
non-intervention in matters ‘‘which are essentially within the domestic 
jurisdiction of any State." The makers of the Charter—which is very 
badly done from the point of view of legal technique—erroneously be- 
lieved that the strength of a legal order is exclusively determined by the 
clauses of its constitution, and hoped, unrealistically, that the alliance of 
the ‘‘Big Three’’ would continue in peace. 

The United Nations was perhaps at first officially ‘‘oversold’’ to the 
public, and highly unfavorable world political conditions in which the 
United Nations had to operate from the beginning, the cold war, the 
paralysis of the Security Council, the many failures and frustrations, have 
brought a part of the general publie from early enthusiasm to deep disil- 
lusionment. Even the scholars were divided. On the right, there were 
the ultra-conservatives, opposed to any international organization of this 
type and longing for a return to ''elassie"' international law. They were 
matched, on the left, by the ‘‘wishful thinkers." Still more to the left, 


® 1 Simón Planas-Suárez, La Politica Europea y la Sociedad de las Naciones. Una 
Advertencia a la América (Barcelona, 1935, 534 pp.). 
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there are the world government utopians. On the extreme right there 
are the ‘‘neo-realists.’’ If the utopians want to do away with international 
law in order to replace it by ‘‘world law,’’ the municipal law of a world 
federal state, the neo-realists want to do away with international law 
completely, as being a mere fabric of abstractions, a sheer illusion; they 
proudly concentrate on ‘‘ power.”’ 

The great events of 1956—Suez, Hungary—have brought about a very 
eritical attitude in Europe with regard to the United Nations, particu- 
larly in the United Kingdom, and more so in France. Attacks against the 
voting system, the increasingly large Afro-Asian bloc, the ‘‘double mo- 
rality’’ of United Nations resolutions, and the wisdom of prohibiting the 
use of force without international enforcement of the law, are common. 

In the present international situation of intensified ‘‘cold war," a well- 
balanced appraisal of the nature and the róle of the United Nations, 
equidistant from utopia and from abysmal pessimism, is obviously very 
much needed. Such a balanced appraisal has recently been given by 
Secretary General Dag Hammarskjöld.” The Secretary General of the 
United Nations has a more enhanced legal position than the Secretary 
General of the League of Nations. He is not only the chief administrative 
officer of the United Nations, but, under Article 99, also has a right ott" 
political initiative. The importance of the Secretary General has in 
recent years very much inereased.: Dag Hammarskjéld’s rôle as a diplo- 
matic negotiator could already be seen in his mission to Peiping in 1954 
and to the Middle East in 1956. But in the Suez crisis of 1956 his posi- 
tion was truly dominating. He had to take responsibility for creating 
the U.N. Emergency Force (UNET) in a surprisingly short time, to give 
orders and instructions to this force, to carry on negotiations with the 
Members contributing forces to UNEF, to propose financial arrangements, 
to act as Chairman of the Advisory Committee, to negotiate with Israel, to 
negotiate with Egypt as to the deployment of UNEF, and to take care of 
the problems of the Gaza Strip and the Gulf of Aquaba. He had to make 
quick reports to the General Assembly and make proposals and give legal 
interpretations. He was responsible for bringing about compliance with 
the resolutions of the General Assembly concerning the evacuation of for- 
eign troops from Egypt. He had to take care of the compliance with 
the old Armistice Agreement between Israel and the Arab States. At 
the same time he organized and directed successfully the clearing of the 
Suez Canal. He was often given very wide discretion. For a time the 
United States was satisfied, in its foreign policy concerning this region, 
to approve, support and sometimes to accept in advance the decisions 
and legal opinions of the Secretary General. However, while Secretary 


2 Introduction to Annual Report on the Work of the United Nations (reprinted in the 
New York Times, Sept. 5, 1957, pp. 10-11). pad 
3Josef L. Kunz, ''The Legal Position of the Seeretary General of the United 

Nations," 40 A.J.I.L. 786—792 (1946). 
^ Elmore Jackson, ‘‘The Developing Rôle of the Secretary General, 11 Internae 
tional Organization 431-457 (1957). 
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General Trygve Lie, through his dutiful behavior in the Korea 
earned the implaeable hostility of the Soviet Union, Seeretary 
Dag Hammarskjóld was unanimously re-elected by the Security 
and the General Assembly. The strong initiative, the cool Swe 
jeetivity, the enormous capacity for work, the high diplomatie : 
strictly legal attitude—in a word, the great talent and achievemen 
Secretary General—entitle his opinion on the present róle of th 
Nations to the greatest respect.” 

In order to assess the rôle of the United Nations correctly— 
and yet constructively—it is, first of all, necessary to recognize th 
Nations clearly for what it is, both in fact and in law. It is, 
standing many differences in detail, essentially a second Leagu: 
tions, namely, a loose organization of sovereign states as it cor 
to the Occidental idea of international organization. In any such 
tional organization success depends, in the last analysis, on the b 
and good will of the sovereign Members. To this congenital weak 
to be added the facts of the present erisis and transformations, of 
divided world, of the renaissance of Asia and of the awakening o 
and of the coming of the atomic age. All that is reflected by 

""Pinereasing membership in the United Nations. But, as the f 
General states, these conditions are not created by the United 
and they would be worse without the United Nations. The la 
mirror of the present world situation. But, asks Lester B. 
would it be wise to break the mirror, because we do not like th 
which it reflects? 

Owing to its constitutional limitations and to present world co 
the United Nations cannot enforce the law upon nations great a1 
There is no doubt that the emphasis on ‘‘collective security" and 
sanctions is played down. It seems that the Korean action is n 
come a precedent, but will rather remain an isolated instance. £ 
in the Korean action one could neither speak of a decision of the 
Council—there was only a legally non-binding recommendation. 
a true United Nations action with United Nations forees. If th 
of the Seeretary General hit the ‘‘wishful thinkers,’’ others are 
against the world government utopians. For it is stated that th 
tions under the United Nations constitution are not only unavoid 
that far-reaching changes are at this time politically impossibl 
today politically impossible to transform the United Nations into 
authority enforcing the law upon nations. As the Secretary 
strongly emphasizes, these weaknesses and limitations ‘‘do not der 
the provisions of the Charter, but from facts of international li 
are not likely to be by-passed by a different approach or surmoi 

ittempts at merely constitutional reforms." He is, therefore, 
a revision of the Charter at this time. 


8 À very similar appraisal of the rôle of the U.N. has recently been given 
B. Pearson, in International Relations, Vol. I, No. 8 (London, October, : 
329—338. 

€ See W. Schiffer, The Legal Community of Mankind (New York, 1954). 
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's {Fe other hand, contrary to the ''neo-realists," the Secrets w i 
“ye! . dl eres stricily to the principle of the rule of law. Un'ted Nicis 
S1 + tust be in aeeordanee with international law and valid aero oee s 
o x retary Caneral should normally take no position ir di‘: rv 
27 on Members, but in critical situations he must act as the '". cy 

"ioc orinciples oi the Charter." He stated in the Suez erisi- ^> 
eu. cut oe admiticd that the status juris may be changed by th tecc 
“oer At the same time he states the law of the Charter correctly: th *. 
‘ie Sect rity Council has the power to order the use of foree, and 1 iat © 
wl. Pe concurrent vote of the permanent members, and only to ^w ^: 
or r {do'e international peace and security. The General Assemb’ i? 
recem nd, investigate, pronounce judgment, but it does not Jin. +”: 
powss o compel compliance with its recommendations." Thy Nòs 
‘ary Gcneral states clearly and correctly that the ‘‘Uniting for Voie 
ac 2! don did not involve a transfer of the power of the Seemity i: © 
Al tine General Assembly ean do under Article 517 is to resu.. 
:ecromnr: sanctions and military aid to the victim of an armec attic, bi 
tne coe sion rests with the governments of the Members. The toajor iy 
action in the two erises of 1956 was in conformity with the Charter: po'i 
iwal -ceommendations. There was compliance in the Suez case, but 3: 
commie ice in the IIunearian ease. In neither case were saiel ora (v^ 
pros se l, for resolutions of the General Assembly are not lesi lly Side: 
lt is in the same spirit or legality that the Secretary General rc^. 1 
the deployment of UNEF, created by a resolution of the Assembly, cv ih 
ierriiory of a Member needs the consent of that Member; consent wos civ 
by © sypi, but not by Tsrael. 

T s strong feeline for the rule of law ean be seen in ile Sooni 
Cei uos regret ot the decline of acceptance of the Optionil C $^ (07 
cor. sory Jurisdiction and at infrequent recourse to the Intan i.c 
Cos o Justice. The Seeretary General feels that the United Nien 
ras good record in the Suez crisis. UNEF, basically differnt icy: 
er d vations force created under Article 41, has, in spite of its ^" tes > 
"is Dowenee, temoorary duration and limited authority," imar a s$ 
cops vl contribution, and studies relating to the ereation of a "Dio ran 
rit Nations Peace Force’? are under way.? 

Tho bnifed. Nations is by no means a super-state and caniot act ui 
i¢ th framework of decisions by its Member governmont. Pre 
ves 8 ord. somos of problems depends on governments. Th 7 =. 
Nain is can help. but it cannot and should not attempt to surm ^ 1. 
Sedi ew alone. DBut—and that is the new thing—states alone ec 4 
it iner, The Secretary General sees an abuse in the use of the Units 
Nai: as for mere propaganda or for purposes of national power polt 
Na.icas or groups of nations ‘‘will never be able to arrogaie joer — - 


Ie 


a> 


7715: correet eonstrvetion was made from the beginning by Professor A. V s (v. 

ES 0 iide by Lewis B. Sohn, above, p. 229. Somewhat different was tle CUN 
Gusrd.?? jroposed by Sceretary General Trygve Lie in 1949, as a small police “oreo *. 
prctcct U N. missions in the field in troubled areas. 
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unto themselves in international affairs in ways which once were a matter 
of eourse." Hence, he holds that alliances, maintained side by side with 
the United Nations, have only a limited value. So-called ''voting vic- 
tories’’ are likely to be illusory in a loose organization of sovereign Mem- 
bers. The General Assembly is by no means a parliament, but a diplo- 
matic body, consisting of delegates, appointed and instructed by govern- 
ments, and representing the policies of their states. The Secretary General 
defends the principle of ‘‘one state—one vote,” which recently has been 
under sharp attack, because it corresponds to the principle of ‘‘sovereign 
equality" and because no system of ‘‘weighted voting’’ is at this time 
politically possible. 

The Secretary General recognizes the value of debate and voting and 
admits the importance of the United Nations as a world forum, where 
the hopes and fears of nations in all parts of the world may be freely 
expressed. But he sees a particularly important, perhaps the principal, 
rôle of the United Nations as an ‘‘instrument for negotiations among ` 
and, to some extent, for governments, as an instrument for concerting 
action by governments in support of the Charter." There is, apart from 
publie proceedings, much room for ''quiet diplomacy,’’ for a policy of 

™""econciliation, for winning consent to peaceful and just settlement of the 
problem at issue. 

Let us not forget that the second task of the United Nations—interna- 
tional co-operation in many so-called ''non-politieal" fields—is of the 
greatest importance, too, and that the United Nations, like the League 
of Nations, is here often far more successful than in the problem of peace. 
The United Nations already is indispensable, and it would have to be 
invented, if it did not exist. We must neither exaggerate nor minimize 
its value and rôle. These are exactly the paradoxes of the present dy- 
namics of history: International organizations are absolutely necessary 
and, at the same time, their limitations are unavoidable. 


Joser L. Kunz 


INTERNATIONAL LAW OF OUTER SPACE 


While in Geneva recently the undersigned was invited to lecture at the 
Bologna Center of International Studies maintained by The Johns Hopkins 
University, on the subject of ‘‘ International Legal Aspects of the Sputnik.”’ 
He was somewhat taken aback by such a suggestion and immediately con- 
sulted three former colleagues at the Graduate Institute of International 
Studies, all leading authorities in international law, who shall be name- 
less here. They unanimously replied: ‘‘No, don’t touch it, leave it alone, 
we don’t know enough about it yet." Lacking much time for further 
investigation at the moment, he decided to beg off from this assignment, 

«except for a few words preliminary to a discussion of another topic. 

The distinguished international jurists, all of them familiar figures at 
The Hague, were largely right but partly wrong, however, as will shortly 
appear. In due time the writer explored the materials available in this 
field in the library of the United Nations and the library of the Graduate 


Ops EDITORIAL COMMENT a 


r5! tfc, and it was found that a certain amount of material vas, ‘occ. 
Dvt^:iob im this field. Me had been advised to seek out above at: tho: 
DeC vri meos of one Andrew G. Haley and, although not indice su 

Ti ags in Geneva, he has been richly provided by Mr. Haley with hex 
va‘ciials since returning to Washington) All of this expeilent acr 
cost d bere heeause it is believed to throw light on the present s'i.:t: 
“uh cesoeet to the international law relating to outer space and its sivc 
end development today and tomorrow. 

Bv ''fcuater spacc?! is meant, of course, space outside the rarge o? “a.y 
(28. 17 cr balloon flight, say, above thirty miles in elevation. Tb.» wiv 
was Ge issed very suegestively by Dr. Fenwick in the January nu vixe ^ 
the Jov:NAL. The problem of distances or dimensions still re yuires 
carth r -itention, however. 

7€ Tat ten for a moment to the literature of the subject, the names of soke 
Cobh Cooper, Wolt Heinrich, C. Wilfred Jenks, Alex Meyer, Miig Mr 
Pene, aud Osear Schachter should be mentioned in addition to Mr. Haley. 
rhe »xte 1ded discussion in the 50th annual meeting of the Society in 1938, 
taris ipon a paper delivered by Mr. Cooper, must be given special wen- 
ion. + volume on Law of the Space Age, written by Mr. Haley, is to ss 
published by the Publie Affairs Press in Washington in the neer future. 

The purely physical aspects of this problem cannot be ¢ isrovarded. 
Here, as in other situations (territorial waters), the functions of tre 
physical seientist and the lawyer are inextricably intertwined. ‘ui. 
would be particularly true if the whole series of rockets, manned rockets, 
satellites, and manned satellites, were to be taken into accoint. Sonic 
dispositicn to claim priority for the physicists is in evidence in «cinis 
atteranecs;> the lawyers do not appear to be so bold; perhaps they Cc 
ofiflieied with a more or less justified inferiority feeling. 

From he legal point of view the problem obviously divides itself mainly 
vie two categories: de lege lata and de lege ferenda. A certein cr own. 
s“houvh a limited amount, of historie or customary international law, 
-leiiegmg ^speeially to jurisdiction, may be applied here. On th» oiker 
iand, the greater, or at least the newer and more far-reachinz, clemenis 
of th» problem must be dealt with by new legislation. Various proposals 
"vo hee: put forward looking in this direction, both unoffictal-sc1 nif: 
eid sove nmental. In the first group fall the suggestions of the techy 
clans me: tioned above (Cooper, Haley, Jenks and others). In the second 


1 Sco ospceially Mr. Haley’s paper, ‘‘Space Law—The Development of .uri.i etionni 

Conceni.,? read before ihe Eighth Annual Congress of the International XVMe-trocpuilt! 
"dereiion af Barcelona in Oetober, 1957 (published by the American Rovkct Socii 

New York,, footnote 1, and papers there cited. 

252 A.J ET. 96 (1958). 

ofes clt diong in footnotes and quotations in text of Mr. Haley’s ‘‘Space Loc nii 
“lotcies — Jurisdiction Defined,’’? in 24 Journal of Air Law and Commerce 286 (193",. 

4 Pro ccc ings of the Ameriean Society of International Law, 1956, pp. 81-115. 

5 Mr. Cooper, ibid., p. 85. 

6Cconer and Haley es already cited; Jenks and others as quoted in paper citcde 
0 ave, vote 3, pp. 289- 286. 
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group fall the proposals and eounter-proposals and negotiations of the 
United States and Soviet Russia.’ 

Reference was just made to the question of jurisdiction, which might 
seem to be the primary legal problem involved, together with the basie 
issue of the right of a state to traverse, with any vehicles or objects, the 
outer space above subjacent states. There is some disposition to maintain 
the jurisdiction of the latter out indefinitely into space; there is an opposite 
school which would apply the old concept of free navigation to outer space.® 
The familiar problem of enforcement then arises: Could a state enforce” 
any jurisdiction accorded to it in outer space and how? 

There arises also a problem of torts, to borrow a term familiar in other 
contexts. If a missile or satellite sent up by one state should land in 
another state and do damage, would the former state not be liable ez 
aequo et bono, if on no other basis, for reparations? Here much depends 
on whether the missile or satellite could come down intact and do damage 
or would disintegrate in descending.® 

Two comments must be made in conclusion. Obviously little or no prog- 
ress can be made along any of these lines without new legislation or at 
least much skillful adaptation of old law. On the other hand, it is going 
to be terribly difficult to secure international agreement—-for this is what 
"international legislation’’ means in the present state of international 
institutions—on these subjects. Along with these pessimistic observa- 
tions, believed to be thoroughly justified in view of all the circumstances, 
may be placed another incontrovertible proposition: The problem cannot 
be escaped and must be solved. International lawyers and state repre- 
sentatives are confronted with a supreme challenge.!? 


PrrMAN B. POTTER 


T See, for example, the New York Times, Feb. 1, 1958, p. 1, co.. 1, and Feb. 3, 1958, 
p. 1, eol. 6; also, regarding possible United Nations aetion, ibid., Feb. 1, p. 6, eol. 8; 
and Soviet proposal for U.N. action on outer space and U. S. reaction, ibid., March 10, 
1958, p. 1, cols. 6 and 8, 

8 See John C, Cooper, ‘Roman Law and the Maxim Cujus Est Solum in International 
Air Law," 1 MeGil Law Journal 23 (1952). 

9 See mention of this problem in Proceedings, eited above, pp. 107—108. 

10 See also John C. Cooper, ** Flight-Space and the Satellites," address before British 
Branch of the International Law Association, Nov. 27, 1957, at the Institute of Ad- 
vaneed Legal Studies, London University; 7 Int. & Comp. Law Q. (1958); and idem, 
** Missiles and Satellites: Law and Policy,’’ address before the Regional Meeting of the 
American Bar Association, Atlanta, Ga., Feb. 22, 1958. 


NOTES AND COMMENTS 


LI TY-SECOND ANNUAL MEETING OF THE SOCIETY 
APRIL 24-26, 1958 


Tur STATLER-HiLTON, Wassinetron, D. C. 


PROGRAM 
International Law and the Political Process 
THURSDAY, APRIL 24, 1958 
9:00 a.m.—Ohio Room 


7" Jr 
| 


-Teeisng of Executive Council i 


1:00 p.m.—South American Room 
Regis reiion for members 
2:00 p.m.—South American Room 
The National Decision-Making Process and International Law 
Uh; ara: Hardy C. Dillard, University of Virginia Law School. Vie 
President of the Society 
Sper bere 
earn I. Howell, East Carolina College: ‘‘Grassroots International Las 
Write S. Surrey, of the D.C. Bar 
Comm ens: Charks G. Fenwick, Director, Department of Iuterza' +. 
Law, Organization of American States 
Claude 3. Phillips, Jr., Western Michigan University 
1:00 p.m.—South American Room 
opis’ ra ton for members 
8:15 p.m.—South American Room 
Addic-s ty Robert R. Wilson, President of the Society 
uM» 


addes by Ilis Excellency Sir Leslie Munro, K.C.M.G,, K.C.V.0., Ar- 
bu ad o of New Zealand; President, United Nations General As:emhc4; 
“Reece it Developments in the Rôle of the General Assembly in tho Main- 
terene» of Peace” 


2n 
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FRIDAY, APRIL 20, 1958 
10:00 a.m. 


Some Current Issues of U. S. Public Policy and International Law 


South American Room 


Panel No. I: Return of Enemy-Owned Property 
Chairman: Otto C. Sommerieh, of the New York Bar 
Panelists: Kenneth S. Carlston, University of Illinois Law School 
Victor C. Folsom, of the New York Bar 
William Harvey Reeves, of the New York Bar 
Robert B. Ely, III, of the Pennsylvania Bar 


Pan American Room 


Panel No. II: Foreign Public Entities as Intigants in U. S. Courts 
Chairman: Brunson MacChesney, Northwestern University Law School 
Panelists : 

Donald E. Claudy, of the D. C. Bar: ‘‘The Tate Letter and the Na- 
tional City Bank Case: Implieations" 

Alona E. Evans, Wellesley College: ‘‘Should Sovereign Immunity Be 
Governed by Reciprocity ?”’ 

Ralph G. Jones, University of Arkansas: ‘‘Who Should Decide on 
Sovereign Immunity ?’’ 

Alice Ehrenfeld, Office of Legal Affairs, United. Nations 


Congressional Room 


Panel No. LII: The Interhandel Case 
Chairman: Charles E. Martin, University of Washington 
Speaker: Maleolm S. Mason, of the New York Bar 
Comments: Rosalind Branning, University of Pittsburgh 
Herbert W. Briggs, Cornell University; Vice President of 
the Society 


2:00 p.m. 


Conflicting National Policies and Some Current International 
Legal Problems 


South American Room 


Panel No. IV: Legal Problems and the Political Situation in the Polar Areas 
Chairman: Robert D. Hayton, Hunter College 
Speakers: 
Osear Svarlien, University of Florida: ‘‘The Legal Status of the 
Aretie”’ 
John Hanessian, Jr., U. S. National Committee, IGY 1957-58, Na- 
. tional Academy of Sciences: ‘‘ Antarctica: Current National Interests 
and Legal Realities” 
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Cio an nts: Commander Paul W. Frazier, U.S.N., Chief of Staff to Peer 
Admiral George J. Dufek, U. S. Antarctic Projects Officzr, 
Executive Office of the President 


Congressional Room 


Parcel No. V: Jurisdiction over Members of Armed Forces Serving en 
Foreign Territory 
Chairrian: Robert W. Tucker, Johns Hopkins University 
Speak r: Richard R. Baxter, Harvard University Law School: *'Juiis- 
diction over Visiting Forces and the Development oi Irt:-- 
national Law'' 
Conm mts: Vincent Evans, Legal Adviser, United Kingdom Delcyaiicr 
to the United Nations 
Monroe Leigh, Assistant General Counsel (Internationa 
Affairs), Department of Defense 
Rev. Joseph M. Snee, S.J. Georgetown University Law 
Center 
Fritz C. Menne, First Secretary and Legal Adviscr, Embassy 


of thc Federal Republic of Germany pr 
Pan Ameriean Room 
Panel No. VI: Some Legal Problems of International Private Enterprise 
Chairman: Erie Stein, University of Michigan Law School 
Panelists: The Honorable James W. Fulton, Committee on Morcign Af- 
fairs, United States House of Representatives 
Jorge Hazera, Alternate Representative of Costa Rica on the 
Council of the Organization of American States 
Norman M. Littell, of the D. C. Bar 
Charles O. Galvin, Southern Methodist University Law Schoo. 
20:30 p.m—sSouth American Room 
Dh formal Reeeption for Officers and Members of the Sceicty 
and Their Guests 
8:15 p.m.—South American Room 
Recent Technological Developments: Political and Legal Implication: 
for the International Community 
Chairmen: Myres S. MeDougal, Yale University Law School; Viee Presi 
dent of the Society 
Speaker i: 
Kueéi c Pépin, Director, Institute of International Air Law, McGill Uni- 
vercity: ‘‘Spaee Penetration"! ue) 
Bernhard G. Bechhoefer, of the D. C. Bar: ‘‘Control of Weapons’’ 
Co nner ts: Oliver J. Lissitzyn, Columbia University 
Oscar Schachter, Director, General Legal Division, Cniteco 


Nations 
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SATURDAY, APRIL 26, 1958 
10:00 a.m.— Congressional Room 
BUSINESS MEETING 
7:00 p.m.—Federal Room 
ANNUAL DINNER 


Presiding: The President of the Society 
Addresses: The Honorable Loftus E. Becker, Legal Adviser, Department of 
State 
The Honorable Charles S. Rhyne, President, American Bar 
Association 


HAGUE ACADEMY OF INTERNATIONAL LAW 
29th Session 


The 29th session of the Hague Academy of International Law will be 
held from July 7 to August 23, 1958, with lectures scheduled for every 
morning from Monday to Friday, and a few scheduled for the afternoon. 
The session is divided into two periods, the first beginning on July 7 and 
ending on July 26; the second opening on August 4 and concluding on 
August 23. 

The lectures, which will be given in French or English, with a simul- 
taneous translation given in the alternate language, will cover the general 
subjeets of the prineiples and historieal development of publie interna- 
tional law, private international law, international organization, and 
international tribunals and their ease law. 

Professor Charles Rousseau, of the Faculty of Law of Paris, will give 
a general course on principles of publie international law. Other speakers 
on this topie will be Ambassador Franeiseo Gareía Amador, Professor at 
the University of Havana, who will treat the subject of ‘‘ Responsibility 
of States," a topic of which he is Rapporteur on the International Law 
Commission ; Ernest Hamburger, Dean of the Faculty of Law and Politieal 
Seienee of the Free School of High Studies of New York, who will lecture 
on Human Rights and International Relations’’; and Professor Piero 
Ziceardi of Milan University, who will discuss ''Charaeteristies of the 
International Juridical Order.’’ 

Under the heading of historical development of international law there 
will be lectures by Dr. C. J. Chacko, Professor at the University of Delhi, 
on ‘‘ India's Contribution to the Field of International Law Coneepts'' ; Dr. 
A. J. P. Tammes, Professor at Amsterdam University, on ‘‘Decisions of 

we International Organs as a Source of International Law’’; Professor Paul 
Guggenheim, of the Law Faculty and Institute of Higher International 
Studies, Geneva, on ‘‘ Historical Contribution to the Theory of Contempor- 
eary International Public Law’’; and Professor Gregory Tunkin, of Moscow 
University, on ‘‘ Coexistence and International Law." 


(28. NOTES AND COMMENTS 31! 


Tl] sul jeet of international tribunals and their ease law w ll be dis 
cussed by Professor Herbert W. Briggs of Cornell University, Editor-ir 
Ciie' o7 tus JovRNAL, who will speak on '' Reservations to the Accent nee 
o^ Compu sory Jurisdiction of the International Court of Justice." 

Urder the heading of international organization, lectures wil be siy. ¢ 
ay Ar. Fernand Dehousse, President of the Consultative Assemoly ot ihr 
Ceurcil o; Europe. on ‘‘The Integration of Europe”; Mr. Jacob Rolinsen 
tomes Legal Adviser to the Israeli Delegation to the United Natious, os 
‘the Metamorphoses of the United Nations’’; and Professor G. L. Bas 
seri O° tiw Faculty of Law of the State University of Milan, on "N^ 
Tenceneles in International Collaboration and Organization.’’ 

A sener] course on private international law will be given by Profess r 
D. A. Wertley of the Faculty of Law of the University of Manche«tec. 
{her Jeetarers on this subject will be Mr. Plinio Bolla, former Pri sider’ 
n? the Sviss Federal Tribunal, who will speak on ‘‘Problems of Copy- 
yehtU: Professor Walter Seháützel of Bonn University, who will aiseuss 
"Pesona Names in International Law"; and Professor L. Freaeriq, 
Honorcry Rector of the University of Ghent and Professor ai the Uni 
versity of Brussels, who will lecture on ‘‘Sale in Private Tuterrit o2 
Law"? 

Adisson to the courses is obtained by presenting a Certifieate o 
identity. Applications for such certificates should be made to the Sec? 
torit of the Academy, The Peace Palace, The Hague. There is rc 
tuition elarged for the courses, but a registration fee of ten florins i 
v^guircd. Further information regarding the session may bh obtimcc 
from ihe Seeretariat. 

The Academy offers a certain number of scholarships of 300 guilders 
each, whvh are awarded by its Administrative Council. Applications 
for such seholarships should be made by the applicant himsclf and be 
subn-itied by him directly to the Secretariat of the Academy with a stete 
men’ of tis full name, place and date of birth, nationality, profession. 
cualificat'ons, and evidence in support of his candidacy. Every appliea- 
tion shou:d be accompanied by copies of any scientific publications by the 
ceuclidate and must be accompanied by a written recommendition of a 
prof,ssor of international law. Applications for scholarships aust reach 
the Seere;arlat by April 1, and should clearly state the teach ng period 
loe whiek the candidate wishes to be registered. 

A number of governments and government agencies, as well as educa- 
tional ‘ns itutions and private foundations of many countries also provido 
scholarships or subventions for attendance at the Academy sessions.! 

Center of Studies and Research in International Law and Iniernationa! 
Relations 

The Ceater, which was opened and held its first session last year,? will 
ke In session from August 25 to October 5, 1958. A limited aumber of 
particinanis will be admitted to the Center, which is reserved for a select 


t Scc 50 AJ.LL. 429 (1956). 
? Sco 51 ibid. 102 (1957). 
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group of mature seholars with speeial qualifieations, who will work under 
the guidance of two Directors of Studies. 

Information concerning admission to the Center may be obtained from the 
Secretariat. 


ErnEANOR H. FINCH 


THE COLOGNE]CONFERENCE]OF THE INTERNATIONAL BAR ASSOCIATION 


The Seventh Conference of the International Bar Association will be 
held in Cologne, Germany, July 21-26, 1958, at the invitation of the 
Deutscher Anwaliverein (German Bar Association). Assisting in the 
organization and arrangements for the Conference will be the Kölner 
Anwaliverein (Cologne Bar Association). 

The International Bar Association is a federation of the national bar 
associations of thirty-five countries, with approximately six hundred 
individual members of the legal profession from all parts of the world 
affiliated as Patrons. 

The following topics will be discussed at Cologne on the basis of papers 
prepared by individual members of the various national bar associations: 


1, International Problems of Tort Liability and Financial Protection 
Arising out of the Use of Atomic Energy. (Rapporteur and 
American Bar Association author: Dean E. Blythe Stason of the 
University of Michigan.) 

2. The American Close Corporation and its Equivalent, and the Status 
of Wholly-Owned Subsidiaries in Other Countries. (Rapporteur: 
Maitre Philippe Gastambide of France; ABA author: Willard P. 
Scott, Esq., of New York.) 

3. Monopolies and Restrictive Trade Practices. (Rapporteur: R. O. 
Wilberforce, Q. C., United Kingdom; ABA author: Edward F. 
Howrey, Esq., of Washington, D. C.) 

4. The Legal Profession: 

(a) Insurance Protection against Any and All Types of Lawsuits— 
the Propriety and Legality. (Chairman of the Committee: 
Ilmo. Sr. D. Roberto Reyes Morales of Spain; ABA member: 
G. A. Whitehead, Jr., Esq., of New York; Consular Law So- 
ciety Member: Theodore R. Kupferman, Esq., of New York.) 

(b) Qualifications to Practice Law in the Foreign and Interna- 
tional Field. (Chairman of the Committee: Sr. Manuel G. 
Eseobedo of Mexico; ABA Committee Member: John J. Gold- 
berg, Esq., of San Francisco.) 

(c) Consideration of the Various Plans for Providing Retirement 
Income for Members of the Legal Profession. (Chairman of 
the Committee: Dr. H. M. Voetelink of The Netherlands; 
ABA Committee Member: John R. Nicholson, Esq., of Chicago.) 

5. Administration of Foreign Estates. (Chairman: Dr. Jur. Bernt 
Hjejle of Denmark; Vice Chairman: Hgyesterettsadvokat Ole 
Thorleif Røed of Norway; ABA Committee Member: Otto C. 
Sommerich, Esq., of New York.) 


"VOSC NOTES AND COMMENTS des 


^. ip ernational Shipbuilding Contracts. (Chairman of the Cem 
mittee: Ildyesterettsadvokat Per Brunsvig of Norway; ABA Cen.» 
mi ice Member: Alan B. Aldwell, Esg., of San Francisco.) 
Protection of Investments Abroad in Time of Peace. (Chaiumat 
of the Committee: Dr. Kurt Ehlers of Germany; ABA Gormiti ce 
Member: Lowell Wadmond, Esq., of New York.) 

. Lesal Aid. (Chairman of the Committee: Sir Sydney “attlevcoc 
9f the United Kingdom; ABA Committee Member: Willien: H, 
Avery, dr., Esq., of Chicago.) 

3. In ernationa] Judicial Co-operation—Bases for Agreement b: 
tween Civil Law and Common Law Countries. (ABA Chairmen of 
the Committee: Harry LeRoy Jones, Esq., of Washington, D ©. 

ABA Vice Chairman: Philip W. Amram, Esq. of Washington, 
D, C.) 


~ 


x 


A resolution will be acted upon by the General Meeting (the controlling 
ndy o" the IBA) which was drafted at the Oslo Conference in 1955 by : 
e9 watte of which Wm. Harvey Reeves of New York was a menber, eon 
rn pt li nitations on sovereign immunity of friendly alien sovereigns “m 
con nerek 1 dealings with persons and corporations in other countries. 

Tl:ro will also be a meeting at Cologne of the Advisory Committee or 
oofssstor al Ethics, appointed by member organizations after the adoptior 
at Oslo of the International Code of Ethics for the Legal Profession. De 
4 R Vote of The Netherlands is Chairman. 

Tre Conference will be held in the Gürzenieh in Cologne, The Gür- 
/ nick, er eted in the 15th century, is one of the outstanding In dings in 
Colonne, From medieval times, visiting royalty and official guests of ike 
Pay Pave been received there. Although badly damaged during :)c 
second World War, it has been completely restored and modernized. 

It is plenned to have simultaneous translations for the Plenary Sesstens 
ad other sessions which will be held in the Great Hall of the Giirzevieh. 


Social Events 


Among the social events will be an excursion to the Petersberg, the 
rimncus hlliop restaurant overlooking the Rhine, where the Deutseher 
Anwelivcecin will give a ‘‘Kaffeetafel’’ (coffee and tea party). The tour 
vul then proceed to Königswinter, and from there by steamer back tc 
Coloone, Other social events include a reception by the Federal Minister 
| dastiec. to be held in the Schloss Brühl, a unique example o: the high 
Baroque style. The Mayor of Cologne will receive conferees end gries*s 
at a reseption in the Walraf-Riehartz-Museum. The closing banquet wik 
he hela at the Gtirzenich. 


Officers 


Tte offi-ers of the International Bar Association are Dr. Emil von Sauer 
‘Presiden’ of the Deutscher Amwoliverein, Germany), President; Loyd 
Wricht of Los Angeles (Past President of the American Bar Association), 
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Chairman; Gerald J. MeMahon of New York, Secretary General; Sir 
Thomas Lund (Secretary of The Law Society in England), Treasurer; Rolf 
Christophersen (Norway) and Heinz Brangseh (Germany), Assistant 
Secretaries General; Paul B. DeWitt (Executive Secretary of the Associa- 
tion of the Bar of the City of New York), Assistant Treasurer; and one 
Vice President from each member organization. Conference arrange- 
ments in Cologne are under the direction of Dr. Walter Oppenhoff, Presi- 
dent, and Dr. Herbert Glaub, Secretary, of the Kölner Amwaltverein. 

Further information may be obtained from Gerald J. McMahon, Secre- 
tary General of the International Bar Association, 501 Fifth Avenue, 
New York 17, N. Y. 


GERALD J. MCMAHON 


THE INTER-PARLIAMENTARY UNION IN LATIN AMERICA 


On July 24, 1958, the President of the United States of Brazil, Mr. 
Juscelino Kubitschek, will inaugurate in Rio de Janeiro the 47th Con- 
ference of the Inter-Parliamentary Union. 

This organization, which has a long record and tradition of service in 
"m the cause of democracy and peace, will thus hold for the first time in its 
history an annual plenary session in Latin America. On this occasion, 
leading representatives of the fifty-two legislatures now actively associated 
with the Union’s programme of mutual exchange and cooperation will as- 
semble in the Brazilian capital where they will sit in the House of 
Parliament. 

In accepting the generous invitation, made by the Brazilian Group, the 
Council of the IPU was moved by a desire to expand the organization's 
activities in an area where, up to the present, they have not fully taken root. 

While at the governmental level the twenty republics occupy a prominent 
plaee in the United Nations, their eleeted representatives do not yet ex- 
ercise within the Inter-Parliamentary Union an influence which corre- 
sponds to the increasingly important róle their countries play in the field 
of international affairs. 

The 47th Conference will provide an opportunity to fill this gap and 
to establish valuable contacts between parliamentarians of the Western 
Hemisphere and those from other parts of the world. 


Parliaments and Foreign Affairs 


In these times of international tension, the value of regular meetings be- 
tween legislators of different countries is being progressively acknowledged. 
Parliaments tend more and more to exert a continuous control on the con- 
duet of foreign policy, a field which in the past had remained an almost 

we exclusive prerogative of the executive branch of government. This trend 
has enhanced the significance of the Union which has lately gained many 
new members in Asia, in the Middle East and in Africa, thus moving 

. towards universality of membership, which is one of its traditional 
objectives. 
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x > rinee has shown that by meeting in their individual capacitics 
vzd ut en atmosphere of complete freedom, parliamentarians can, in 
cJttur cesses, help to bridge differences existing between their respective 
cu t, es and pave tlie way for the conclusion of agreements throv2n ti 
""Yl's p oeesses of diplomacy. 

Taus if. may be noted that informal conversations held at IPU meetin 
ccntribut:d towards an eventual solution of the Italo-Yugoslav diírevenec 
on Trese, Similarly, the first contacts of a political nature between 
(vert Sr tain and Egypt after the Suez crisis occurred during the covrse 
o: tne 16 h Conference in London last September. 

Irnivatve taken by the Union can also lead to unified parliamentary 
action. \ sood example ean be found in the disarmament resolution 
edopted n 1956 at Bangkok. Since then, parliaments in countries such 
cs Durme, Czechoslovakia, Hungary, Laos and Yugoslavia have passed 
“230.ut/o1s based very largely on the principles enunciated therein. Tb 
result ‘ia been achieved through the initiative of members of Inter-Pai- 
vameniary Groups within their respective parliaments. 

A, the Union now includes parliamentarians representing all shades 
af polities] opinion and differing ideologies, it ean contribute to the forma- 
‘ton of a ‘vorld parliamentary standpoint on the major problems of the day. 

D. .prinsoring comparative studies on the functioning of parliamer- 
‘cry ust tutions, the Union ean, furthermore, strengthen the latier gua 
welp n te improvement of their procedure. 


Initial Objectives of the IPU 


Sines i s foundation in 1889 by a small group of British and Frenen 
parlierie: tarians, soon to be joined by members of the United States Cor- 
eross, the Union has constantly endeavored to find means of c(liminotin:: 
war as an instrumeut of national policy. Up to the time of the fouuda- 
iion of the League of Nations in 1919, which first attempted to set up a 
syste of collective sceurity based on the universal acceptance of certain 
rom ro" juridical principles, the Union concentrated its efforts or the 
promotion of international arbitration the principles of which were, portly 
thronch ts influence, progressively adopted by governmen:s. The work 
of the F rst Peace Conference at The Hague in 1899, which led to the 
cstaolishtent of a Permanent Court of Arbitration, owed much to the in- 
sanirati of the IPU. 

Sino voars later, a five-member delegation from the Union, in an inter 
view vit] the then President of the United States, Theodore Rooseve t, 
urecd the convening of a second llague Conference. This actually took 
place in 1907 and considered a model treaty of arbitration which had been 
prepared by the Union. 

Whie wo world wars temporarily affected the progress of the Uuien’s 
worn gy iinuity was never broken and the organization kept in bein: 


trrovsout, the personal links between its members being preserved. Bothe « 


in 191+ :nd again in 1945, Inter-Parliamentary activities were resumed 
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immediately upon the termination of hostilities, and the Union took up anew 
the task of bringing about lasting peace in the world. 

Problems of a legal character were consistently given detailed con- 
sideration, and successive Inter-Parliamentary Conferences adopted reso- 
lutions on the codification of international law, neutrality, unequal treaties 
and the limits to state sovereignty. 

In a yet undeveloped field, that of international penal law, the Union 
has also done pioneer work. In 1925, the Washington-Ottawa Confer- 
ence proclaimed the necessity of repressing acts of aggression which might 
be committed by States, and laid down the fundamental principles for an 
international legal eode. These principles, which at the time seemed 
very bold, were incorporated a few years later in the resolutions and acts 
of the Disarmament Conference concerning collective security and the 
definition of the aggressor. 

These efforts were pursued after the second World War, and, at the 
Rome Conference in 1948, a Declaration was adopted on the principles of 
international morality which, in a sense, constituted a charter of the rights 
and duties of states. This Declaration was complemented in 1955 by a 
“=m. series of resolutions adopted at the Helsinki Conference on the conditions 
for a true peaceful co-existence between nations. 


Rôle and Methods of Inter-Parliamentary Conferences 


The Union is composed of National Groups which, according to the 
Statutes, must be ‘‘constituted in Parliaments functioning as such within 
the territory of which they represent the population, in a State recognized 
as a subject of international law.’’ The organization has, as a policy- 
making body, the Inter-Parliamentary Council, which consists of two 
representatives from each member Group. 

In the structure of the organization an essential rôle is played by the 
annual Inter-Parliamentary Conference, where the attitude of the IPU 
as a whole is defined on those international problems the solution to which 
might be found through parliamentary action. 

The debates of the annual conference are prepared carefully by Study 
Committees which some months before and draw up the texts of the various 
draft resolutions to be considered in the plenary session. Thus the Union’s 
decisions are never the result of hurried improvisation and compromise. 
They are only adopted after full consideration and therefore can be said 
to reflect a balanced expression of parliamentary opinion in the fifty-two 
member legislatures. 

Seven Standing Study Committees deal with political, juridical, eco- 
nomic, social and humanitarian questions, as well as problems regarding 

“= reduction of armaments, intellectual relations and non-self-governing ter- 
ritories. With the exception of the Social Committee, all the others will 
be convened in Geneva in March with the object of preparing the work 

~ “for the Rio Conference. Among the questions they will have to study, 
the following stand out as being of particular importance: 
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UO Reduction of Armaments Committee will examine the prob'em o” 

ton weapons and nuclear tests, as well as the possibility of establishin'? 
Iv! rrotional Police Foree. 

A’ tue request of the Brazilian Group, the Economie Conunitiee v; H 
Cise (e a question which is of the greatest importance to all eountrics of 
Soak Arrriea, naiely, principles governing the investment of fore. > 
tapitel hv countries in process of economie development. 

Tae Co umittee on Intellectual Relations will consider national and inte: 
(ibo 1. speets of freedom of the Press and information. 

ind. fiaally, the Political Committee will study the parliamentary euc 
(cob ot in ernational organizations. 

ar aL these topics, working papers will be prepared in advance by 
certum Nitional Groups interested in particular questions, by various inter 
ngdoncl organizations which regularly follow the Union’s wors ard «ls: 
sv the In.er-Parliamentary Bureau itself. 

(r the light of the final outeome of the work of the Committees, t 
^er Parliamentary Council will establish the final agenda fo^ true 47: 
C oneeren e. 

3 {wore taking up the specifie problems before it, the Confcrenee wil 
.Cunicaec work with a general debate on the basis of a polit eal rapot: 
presented by the Union’s Secretary General. This could be compared to 
ipe seneral debate which takes place at each regular session of the Gern- 
ers] Asscmbly of the United Nations, as it provides parlia nen:ariaa« 
irom all parts of the world with an opportunity of speaking on the evolu 
fon of the international situation and of the problems of their own 
counirjes 

A spee:al meeting will further be devoted to a statement by Sr. José A. 
Alors, th: Secretary General of the Organization of American Staios 
He wil give the delegates an account of the activities and achievements 
of his Orzanization. 


A New Field of Activity 


Follow ng the mcetings held during the course of 1955 and 1°56 in New 
Delhi and Bangkok, the Union convened in London in 1957. The Cor- 
fereuee vias inaugurated by Queen Elizabeth in Westiminster Hall, tue 
cradle of British parliamentary tradition, which today still guides leg.s- 
lative assemblies of many countries which have recently gained their in- 
dependence. Now, in 1958, the Union will, in Brazil, enter a new field 
of £gctiviiy. 

The organization will be meeting in South America at a time whe. 
palities in some of the Republics are disturbed. Democratie forces have, 
nevcrtueless, made important gains, and there is evidence of a swine in 
.hes» eouatries towards representative government founded on respect far 
fundemental human rights and free elections. 

It js certain, therefore, that a world parliamentary conference held in 5 
eouniry such as Brazil, which has behind it a great political traditicn, 
may have wide repercussions. 


Th c 
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It ean provide an opportunity for those Latin Ameriean politieians 
who are struggling for the achievement of a democratic way of life adapted 
to present-day conditions to discuss their problems with parliamentarians 
from other regions of the world and also to find support and strength in 
the basie aims and objects of the Union. 

Senators and deputies from most Latin American countries have not 
up to the present been fully brought into the system of conferences, par- 
liamentary visits and exchanges sponsored by the Union. It is to be hoped 
that 1958 will see them fill their places in the councils organization. 

In holding its 47th Conference in Brazil, the Inter-Parliamentary Union 
wished to make a gesture of friendship towards the peoples of the Amer- 
ieas, knowing full well that they, in equal measure with the peoples of 
other parts of the world, want to serve the cause of peace and work to- 
gether for the strengthening of representative government. It invites 
their parliamentarians to support its work, convinced that any organization 
whieh eannot speak for the Amerieas as a whole does not fully refleet 
the political situation of today. There ean be no doubt that, while the 
members of the Latin American legislatures would find advantage in 
partieipating in the aetivities of the Union, the latter would also greatly 
benefit from their co-operation, the leading statesmen of the different re- 
publics having always stood for the great principles of democratic human- 
ism and international law. 


ANDRE DE DBLONAY 
Secretary General, Inter-Parliamentary Union 


ANNUAL PATRONS OF THE SOCIETY 


At the meeting of the Executive Council of the American Society of 
International Law held on November 2, 1957, the Council considered a 
report of the Committee on Financing and Endowment in which the eom- 
mittee proposed that a new class of contributions to the support of the 
Society be established in order to increase the capital funds of the Society 
and add to its income. The committee report pointed out that the capital 
funds of the Society could be materially increased by soliciting contribu- 
tions from corporations and other business organizations active in inter- 
national trade and interested in the problems of international law and its 
further development. It also pointed out that educational and other 
institutions, would find it advantageous to support the work of the Society 
through a new type of contribution. The Executive Council, after full 
consideration of the question, adopted the following provision, to be added 
to the regulations of the Society concerning Patrons (Section I, par. 3(a)): 


Upon payment of not less than $100.00 yearly, any business corpora- 
tion, partnership, or unincorporated business, or law school or other 
educational institution, which is not eligible for election to any other 
class of membership, may be elected an Annual Patron of the Society. 
Such Annual Patrons shall not be entitled to vote or hold office. 
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. der present conditions, the necessity for furthering thc study «nc 
i've'apnient of international law and promoting the establishment and mein 
‘ens ve of international relations on the basis of law needs no demcustra 
cov. It is becoming increasingly evident that the Society should expen 
'ts aeilv ties In furtherance of such purpose. For this reason, the Execu 
‘sve Corneil at its meeting last April established a special committee 4 
study the policies and procedures of the Society and to report its findin>: 
and reccmmendations to the Executive Council. That eommrttee, under 
‘he chal manship of Mr. Edgar Turlington, sent a letter and questionnaivc 
under d:te of February 12, 1958, to members of the Society in the Uniiec 
Siets asking for commenis and suggestions as to ways of increasing tic 
‘dective iess of the Society. Obviously, the Society, in order to expand or 
nnprove its work, must have the financial means to do so. It is hoped that 
the adoption of the new provision regarding Annual Patrons will brane 
‘or*h «oue of the much needed assistance. 


ELEANOR Hi. Fiver 


JUDICIAL DECISIONS * 


By Brunson MACCHESNEY 


Of ihe Board of Editors 


INTERHANDEL CASE (SWITZERLAND v. UNITED STATES OF AMERICA). 
REQUEST BY THE Swiss GOVERNMENT FOR THE INDICATION OF INTERIM 
MEASURES OF Protection. I.C.J. Reports, 1957, p. 105. 


International Court of Justice, Order of October 24,°1957. 


In these proceedings for interim relief, the Court stated in part: 


Tug Court, 


. . . having regard to the Application, dated October Ist, 1957, and 
handed to the Registrar on Oetober 2nd, instituting proceedings by 
the Swiss Confederation and submitting to the Court a dispute be- 
tween the Swiss Confederation and the United States of Ameriea, in 
whieh the Court is asked: 

‘(To adjudge and declare, whether the Government of the United 
States of America appears or not, after considering the conten- 
tions of the Parties, 

1. that the Government of the United States of America is under 
an obligation to restore the assets of the Société internationale 
pour participations industrielles et commerciales S.A. (Inter- 
handel) to that company; 

2. In the alternative, that the dispute is one which is fit for sub- 
mission for judicial settlement, arbitration or conciliation under 
the conditions which it will be for the Court to determine.”’ 

Having regard to the letter dated October 3rd, 1957, and handed to 
the Registrar on that day, in which the Agent for the Swiss Government, 
whose appointment had been notified in the Application instituting pro- 
ceedings, referred to Article 41 of the Statute and Article 61 of the 
Rules, relating to the indication of provisional measures, and asked 
the Court: 

‘pending a final decision in the proceedings instituted by the 
Application of October Ist, to indicate the following measures: 

(a) The Government of the United States of America is requested to 
take no legislative, judicial, administrative or executive step to 
part with the property which is claimed to be Swiss property 
in the submissions of the Swiss Application of October Ist insti- 
tuting proceedings, so long as the case concerning this dispute 
is pending before the International Court of Justice. 


?'The English and Canadian cases were prepared by Hardy C. Dillard of the Board 
of Editors. 

1 Vice President Badawi, Acting President; President Haelkworth; Judges Guerrero, 
Basdevant, Winiarski, Zoričić, Klaestad, Read, Armand-Ugon, Kojevnikov, Sir Muham- 
mad Zafrulla Khan, Sir Hersch Lauterpaeht, Moreno Quintana, Córdova, Wellington Koo; 
M. Paul Carry, Judge ad hoo. 
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(^) In particular, the Government of the United States is reo acsice 
not to sell the shares of the General Aniline and Film Corpora 
tion claimed by the Swiss Federal Government as the property 
of its nationals, so long as the proceedings in this dispute av 
pending. 

{(c In gencral, the Government of the United States sould so 2. 
that no measure whatever is taken which would prejudi:? tn 
right of Switzerland to execution of the judgment which : 
Court will deliver, either on the merits or on the alterniti” 
submission, ”’ 


Ai ubes the following Order: 


Whereas the Government of the United States of America was, w 
October 2nd, 1957, notified by telegram of the filing of the Applice 
tion instituting proceedings, of which a copy was at the same fink 
trar smitted io it by letter; and whereas the submissions set forth ir 
the request for the indication of interim measures of protection wore 
ou Oetober 3rd, 1957, communicated to that Government, the texi o 
the request being at the same time transmitted to it by letter; 

V'hereas the request for the indication of interim measures of pro 
teet on was notified to the Secretary-General of the United Natio 
vitl} a reference to Article 41, paragraph 2, of the Statute; 

V'hereas on October 8th, 1957, the Swiss Government, “hrouch tas 
Co- \eent appointed by it, and the Government of the United Stet. 
of .America, through the Secretary of State, were notifisd that tin 
Court would sit on October 12th, 1957, to hear the observations of tin 
Par.ies on the request for the indication of interim 1aeasuves o 
protection ; 

Laving regard to the letter of October 9th, 1957, by which th: 
Am oassador to the Netherlands of the United States of America not} 
fied the appointment by his Government of an Agent and a Co-Aveno’ 
for the case; 

Laving regard to the letter of October 10th, 1957, by whieh tix 
Amoassador to the Netherlands of the United States of <Asnctrie: 
informed the Registrar of the intention of his Government te ras 
è p'eliminary objection in connection with the proceedings institut 
befcre the Court by the Government of Switzerland and adding tha: 
this objection would be filed in the Registry by the Agents for the 
Uniied States of America on October 11th in the following terms: 


“Preliminary objection of the United States of America: 

The Government of the United States of America, through its Co 
seents Loftus Becker and Dallas S. Townsend, herewith files : 
p'eliminary objection under Article 62 of the Rules of the Court 
t. the proeeedings instituted by the Government of Switzerland b 
the Interhandel ease by its application of October 1, 1957, in so fa 
a; that application relates to the sale or other dispos.tion of tu: 
shares of General Aniline and Film Corporation now held by t1 
United States Government. The United States Government ba. 
d^termined that such sale or disposition of the shares in the Am» 
can corporation, title to which is held by the United States Govern 
nent in the exercise of its sovereign authority, is a matter essen 
tially within its domestic jurisdiction. Accordingly, oursuant w 
paragraph (b) of the conditions attached to this country's accept 


ance of the Court's compulsory jurisdiction, dated August 14, 1946 , 


this country respectfully declines, without prejudice to other anc 
firther preliminary objections which it may file, to submit thc 
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matter of the sale or disposition of such shares to the jurisdiction 
of the Court." 


Whereas on October 10th, 1957, a copy of the above text was com- 
municated to the Co-Agent for the Swiss Government, and whereas 
that text was eonfirmed and signed by the Co-Agents for the Govern- 
ment of the United States of America; 

Whereas, the Court not including upon the Bench a Judge of Swiss 
nationality, the Swiss Government availed itself of the provisions 
of Article 31, paragraph 2, of the Statute to choose M. Paul Carry, 
Professor of the Law Faculty of the University of Geneva, to sit as 
Judge ad hoc; and whereas the President of the Court, being a na- 
tional of one of the Parties to the case, has transferred the Presidency 
for the present case to the Vice-President in accordance with Article 
13, paragraph 1, of the Rules: 

Whereas in the course of hearings held on October 12th and 14th, 
1957, the Court, in accordance with Article 61, paragraph 8, of the 
Rules, heard the observations of M. Paul Guggenheim, on behalf of 
the Swiss Government, and of the Honorable Loftus Becker and the 
Honorable Dallas S. Townsend, on behalf of the Government of the 
United States of America; 

Whereas by letter of October 16th, 1957, the Ambassador to the 
Netherlands of the United States of America transmitted the text of 
ihe following telegram whieh had been addressed to him by the 
Department of Justice o£ the United States of America: 


“Chemie Petition granted. Court invites counsel ‘to discuss 
among other things the power of the District Court to dismiss and 
the propriety of the dismissal of petitioner’s complaint under Rule 
37 (B), for failure to obey its order for production of documents 
issued under Rule 34, in the absence of evidence and of finding that 
petitioner ''refuses to obey’’ such order’. Attenhofer and Kaufman 
petitions denied.’’ 


Whereas in the said letter, a copy of which was the same day trans- 
mitted to the Co-Agent for the Swiss Government, the Ambassador 
to the Netherlands of the United States of America expressed the 
hope that he would be able to amplify this information in due course; 

Whereas by letter of October 18th, 1957, from the Swiss Ambassador 
to the Netherlands, the Co-Agent for the Swiss Government submitted 
the observation that the communication of the Government of the 
United States of America in no way affected the conclusions set out 
under (a), (b) and (c) of the request for the indication of interim 
measures of proteetion, whieh eonelusions had been eonfirmed on be- 
half of the Swiss Government in the course of the hearings; 

Whereas a copy of the letter from the Swiss Ambassador was the 
same day transmitted to the Agent for the Government of the United 
States of America; 

Whereas by letter of October 19th, 1957, the Ambassador to the 
Netherlands of the United States of America informed the Registrar 
that his Government, through its Agent and its Co-Agent, had re- 
quested him to transmit the following statement: 


‘1. At the publie sitting of October 12, 1957, Co-Agent Dallas S. 
Townsend, for the United States of America, stated as follows: 


“Chemie unsuccessfully exhausted its appellate remedies to 
the Supreme Court, and when the six months period of grace 
had expired, without Chemie making the production, the Dis- 
trict Court entered the order and in 1956 held that Chemie’s 
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complaint stood dismissed. Again Chemie appealed unsuce 
fully to the Court of Appeals and in this way attempied ic 
get back into the case. The Court of Appeals affirn'ed snd 1.0¥ 
Chemie, in its second trip to the Supreme Court, is makinas 
another cffort to get back into the ease by petitioning ihe su 
preme Court to review the decision of the Court of Appesis 
This petition is now pending before the Supreme Court o 
the United States." (Verbatim record, page 44). 

2. In the afternoon (Washington time) October 14, 1957, man: 
hours after the adjournment on that day of the sitting of this Cour 
a 11.39 a.m., the Supreme Court of the United States of A neiie: 
g 'anted the above-mentioned petition of LG. Chemie (Interboncecl 
tuo review the decision of the Court of Appeals, by issuing ine ro! 
lowing order: 

“Number 348. Société Internationale pour Participations In 
dustrielles et Commerciales, S.A. Brownell.  Urited State- 
Court of Appeals for the District of Columbia eirzuit, (ertio 
rari grented. Counsel are invited to discuss, amoug ctke 
things, the power of the District Court to dismiss, and {h 
propriety of its dismissal, of petitioner’s complaint under mil. 
37 (B) (2) of F.R.C.P., [Federal Rules of Civil Procedure 
for failure to obey its order, for production of documeat: 
issued under rule 34 of F.R.C.P. in the absence of evidence anc 
of finding that petitioner ‘refuses to obey’ such order.’ 

3. The Government of the United States of America wishes 7 
s ate expressly that it adheres to its preliminary objection, fle 
Getober 11, 1957, and to the reasons given in the arguments of it. 
azent and eo-agent of October 12 and October 14, 1657, why us 
interim measures of protection should be issued with respect to thc 
sole or disposition of the shares of General Aniline and Filio Coi 
poration. For the information of Court, the Government of th: 
United States of America is not taking action at tbe present ibn 
t» fix a time schedule for the sale of such shares." 


Whereas a copy of the letter from the Ambassador to the Netha 
lan Is of the United States of America was the same day transmilten 
‘n he Co-Agent for the Swiss Government ; 

V7hereas by a letter dated October 19th, 1957, and handed ir t: 
‘he Registry on October 20th, the Ambassador of Switze-land to i}: 
Netherlands transmitted the following communication from ine Ci 
Agni for the Swiss Government : 

“The position of the Swiss Government in regard to this eou- 
runieation is as follows: 

1. The Swiss Government takes note of the fact that the Cioverr 
nient of the United States has informed the International Cow: 
cf Justice that it ‘is not taking action at the present time 1. fix . 
time schedule for the sale of such shares’, that is, the shares oi th 
Ceneral Aniline and Film Corporation, which, in the opivion o` 
the Swiss Government belong to INTERHANDEL. 

2. The effect of this declaration is that the sale of the shares is not 
inminent, contrary to what the Swiss Government was entitled tn .2 
essume when, on October 3rd, 1957, it filed its request for interi: 
rieasures of protection. The Swiss Government would, however, 
point out that the declaration of the Government of the Unite: 
States does not indicate for how long the sale of the shares will bí"? 
suspended. Nor does it indicate that this suspension will be main- 
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tained so long as the dispute is pending before the Court. The 
Swiss Government would be happy to receive fuller information 
from the Government of the United States on this point, to enable it 
to appreciate the exact purport of the above-mentioned declaration. 
Such information is the more necessary inasmuch as the Govern- 
ment of the United States confirms, in its declaration, the attitude 
adopted by its representatives before the Court, to the effect that it 
is for the United States to decide what matters fall within its 
domestic jurisdiction, As a consequence, the American Government 
has maintained its decision to include within this exclusive jurisdie- 
tion the right to proceed to a sale of the shares. 

3. Lastly, the Swiss Government ventures to recall to the Court 
and to the Government of the United States that its request for 
interim measures of protection was presented not only for the pur- 
pose of preventing the danger of an imminent sale of the shares 
of the General Aniline and Film Corporation. As appears from 
the request itself, and from the statements of the Swiss Co-Agent 
at the sitting of the Court on October 12th, 1957, the request is 
designed in general to ensure the execution of the subsequent de- 
cision of the Court, should that decision be in favour of Switzerland. 

4. The Swiss Government, having received direct communication 
from the Government of the United States of the declaration ad- 
dressed to the Court, which is set out in the Registrar’s letter of 
October 19th, 1957, the Federal Political Department has thought 
it proper similarly to communicate the foregoing to the Govern- 
ment of the United States.” 


Whereas a eopy of the above eommunieation was on Oetober 20th, 
1957, transmitted to the Agent for the Government of the United 
States; 

Whereas Switzerland and the United States of America have, by 
Declarations made on their behalf, accepted the compulsory jurisdie- 
tion of the Court on the basis of Article 36, paragraph 2 of the Statute; 

Whereas by its subject-matter the present dispute falls within the 
purview of that paragraph; 

Whereas the Government of the United States of America has in- 
voked, against the request for the indieation of interim measures of 
protection, the reservation by which it exeluded from its Declaration 
matters essentially within its domestic jurisdiction as determined by 
the United States and whereas the Government accordingly ‘‘respect- 
fully declines . . . to submit the matter of the sale or disposition of 
such shares to the jurisdiction of the Court’’; 

Whereas at the hearing the Co-Agent of the Swiss Government 
challenged this reservation, on a number of grounds, and stated that, 
in its examination of a request for the indication of interim measures 
of protection, the Court would not wish to adjudicate ‘‘upon so 
complex and delicate a question as the validity of the American 
reservation''; 

Whereas the procedure applieable to requests for the indieation of 
interim measures of proteetion is dealt with in the Rules of Court by 
provisions which are laid down in Article 61 and which appear, along 
with other procedures, in the section entitled: ''Oceasional Rules"; 

Whereas the examination of the contention of the Government of the 
United States requires the application of a different procedure, the 
proeedure laid down in Artiele 62 of the Rules of Court and whereas 
if this contention is maintained, it will fall to be dealt with by the 
Court in due course in accordance with that procedure; 
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Whereas the request for the indication of interim rieasures of 
rroicetion must accordingly be examined in conformity with the 
erocedure laid down in Article 61; 

Whereas, finally, the decision given under this procedur»: in no v 
pre, udges the question of the jurisdiction of the Court to deal wit} 
the merits of tbe ease and leaves unaffected the right of the Respond 
it to submit arguments against such jurisdiction ; 

V'hereas the Swiss Government, by its request of October 3rd fov 
the indication by the Court ‘‘of the interim measures o^ protectin 
v'hi:h should be taken in order to safeguard the rights cf the Svz«- 
Federal Government’’ purported to submit its request ‘‘in eor form 
with Article 41 of the Statute and Article 61 of the Rules of Court", 

V'hereas the Court, in order to decide what action should he tah. 
in pursuance of the request, must, in accordance with Article 41 ù 
the Statute, ascertain what is required by the eireumstanees to pre 
serve the respective rights of the Parties pending the decision of the 
Coi rt; 

Vrhereas, of the three points set forth in the submissions of Switzer 
land with regard to its request for the indication of interim measure’. 
cf protection, the second is the only one which is formula‘ed in term. 
iulflling the requirement laid down in Article 61, paragraph 1, o 
the Rules and which relates to the concern of the Court to preserve 
the rights which may be subsequently adjudged by the Court to hc 
‘on? either to the Applicant or to the Respondent; 

Whereas, accordingly, the Court must direct its attention to this 
polit, namely, the request to the Government of the United State, 
not to sell the shares of the General Aniline and Film Covrpors!iv 
claimed by the Swiss Government as the property of rs nationals. 
so long as the proceedings in this dispute are pending; 

Whereas in the light of the information furnished te the Cour 
it eppears that, according to the law of the United States, the sal^ 
of those shares ean only be effected after termination cf a judici! 
orceeeding which is at present pending in that country in respec: c 
wh eh there is no indication as to its speedy conclusion, and whevecs 
such a sale is therefore conditional upon a judicial decision rejectin 
the claims of Interhandel; 

Whereas, on the other hand, in the statement of the views or ik’ 
Government of the United States transmitted to the Court on October 
19th, 1957, it is said that that Government ‘‘is not takiig action et 
the present time to fix a time schedule for the sale of such shares" ; 

"Whereas, in the premises it does not appear to the Ccurt that the 
^jreumstanees require the indication of the provisional measures oer 
vis ved in the request of the Swiss Federal Government . 


J'or these reasons, 
"HE COURT 
finds that there is no need to indicate interim measures of protector 


‘Judge KLAESTAD appends to the Order a statement of his separa‘- p 
op:nion,? in which President Wackworrn and Judge Reap concur. 


2 judge Klaestad in his separate opinion took the position that, prima facie, t v 
Asncvieai objection was valid, but that this finding is itself provisional. No pare. 
having challenged the validity of the American reservation, it will be given of'cet 
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Judge Sir Hersch LauTERPACHT ? appends to the Order a statement 
of his separate opinion. 
Judge WELLINGTON Koo makes the following declaration: 


I agree with the decision of the Court not to indicate provisional 
measures in the case, but regret that I do not share the reasons 
upon which it is based. In my view, the Court has no jurisdiction 
to deal with the request for such measures. The Government of the 
United States raised an objection based upon Proviso (b) of its 
Declaration of August 14th, 1946, accepting the compulsory juris- 
diction of the Court under paragraph (2) of Article 36 of the Statute. 
Proviso (b) states that the Declaration shall not apply to ‘‘. . . (b) 
disputes with regard to matters which are essentially within the 
domestic jurisdiction of the United States of America as determined 
by the United States of America.’’ 

Although the objection was raised by the United States in the 
form of a Preliminary Objection, under Article 62 of the Rules of 
Court, to the proceedings instituted by the Swiss Government’s Ap- 
plication of October Ist, 1957, ‘‘in so far as that application relates 
to the sale or other disposition of the shares of General Aniline 
and Film Corporation now held by the United States Government,"' 
it was, in faet, an objeetion direeted against the Court's jurisdie- 
tion to indieate provisional measures, requested by the Swiss Govern- 
ment on October 3rd, 1957. This was made clear by the Agent of 
the United States in his observations at the proceedings held on 
October 12th and 14th, 1957, under paragraph 8 of Article 61 of 
the Rules of Court, when he urged that Proviso (b) to the United 
States’ Declaration of Acceptance excluded the Court's jurisdie- 
tion in the matter of the sale or other disposition of the shares of 
the General Aniline and Film Corporation—a matter which the 
United States had determined to be essentially within its domestic 
jurisdiction in exercise of its reserved right under Proviso (b). 

I consider that this objection is well founded, that the Court is 
not competent to deal with the Swiss request for indication of 
provisional measures and that its decision should be based upon 
this ground. The reason of lack of urgency is a true circumstance, 
but the placing of its decision on this ground carries an implication 
that the Court considers the said Proviso (b) to the United States’ 
Declaration is not applicable to the matter of provisional measures, 
whereas, in my view, it 1s applicable. 


Judge KoJgEvNikov declares that he is unable to agree with the 
Order. 


CASE CONCERNING RIGHT or PASSAGE over INDIAN TERRITORY ( PORTU- 
GAL v. INDIA). PRELIMINARY OBJECTIONS. I.C.J. Reports, 1957, 
p. 125. l 


International Court of Justice. Judgment of November 26, 1957. 


Jurisdiction of Court—Optional Clause.—Article 36 of Statute.— 
Preliminary Objection —Condition in Declaration providing for 
exclusion of categories of disputes at any time during validity of 

- Declaraison.—Consistency of Condition with Article 36 of Statute.— 

Total and partial denuwnciation—Retroactive effect of exclusion. 


s Judge Lauterpacht’s concurring opinion stated, inter alia, that the American ob- 
«m»jection destroyed any prima facie jurisdiction and that, therefore, the Court had no 
power under Article 41. 
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Deposit of Decloration with Secretary-General.-—Interval oetwcón de- 
posit of Declaration and filing of Application instituting procecd- 
ings.—Transmission by Secretary-General of copy of Declaration. 

Article 36 (2) of Statute—Prior definition of dispute through 
negotiations. 

Reservation of disputes as to matters falling within domes tc junissa” 
li?n.—Joinder of Objection to merits. 

Objection bused on reservation ratione temporis.—'' Disputes’? and 
** 'acts or situations’’ prior to specified date-——Joinder of Objection 
to merits.! 


Or Deember 22, 1955, Portugal filed an application submitiiie 
ne Court a dispute between Portugal and India concerning the riecht et 
üs,.aze over Indian territory between the territory of Daman and two 
neaved territories as well as between the two enclaved territories. Por u- 
‘al based jurisdiction on the acceptance of the Optional Clause? by both 
tates. ‘ndia filed preliminary objections, the nature of which aypears 
ron thc opinion. After reciting the various submissions, the op icy 
f the Court ? stated in part (p. 140 ei seq.): 


The Declarations by which the Parties accepted the compulscry 
jurisdiction of the Court are as follows: 
D^elaration of India of February 28th, 1940: 

‘On behalf of the Government of India, I now declare that 
they accept as compulsory ipso facto and without special conven- 
tion, on condition of reciprocity, the jurisdiction of the Court, in 
eonformity with paragraph 2 of Artiele 36 of the Statute or the 
Court for a period of 5 years from to-day's date, and thereafter 
until such time as notice may be given to terminate the acęeepianer, 
over all disputes arising after February 5th, 1930, with regara 
to situations or facts subsequent to the same date, other than: 

disputes in regard to which the Parties to the dispute have 
agreed or shall agree to have recourse to some other method of 
peaceful settlement; 

disputes with the government of any other Member of the 
f.eacue which is a Member of the British Commonwealth of Na- 
tions, all of which.disputes shall be settled in such manner as tbe 
Parties have agreed or shall agree; 

disputes with regard to questions which by internatio 1a] Jaw fall 
:xelusively within the jurisdiction of India; and 

disputes arising out of events occurring at a timc when the 
fiovernment of India were involved in hostilities; 

and subject to the condition that the Government of India 
serve the right to require that proceedings in the Court «hill be 
suspended in respect of any dispute which has been su mitted 
'0 and is under consideration by the Council of the League of 
Nations, provided that notice to suspend is given after the disprte 
1as been submitted to the Council and is given within 10 days 
jf the notification of the initiation of the proceedings in the Cousi, 


1Captioàr by the Court. 

2 Art. 8€, par. 2, of the Statute. 

3Pre ident Haekworth, Vice President Badawi, and Judges Guerrero, Basdevant, 
mn--*i, Zoričić, Klaestad, Read, Armand-Ugon, Kojevnikov, Sir Muhsmmad 
afrall Khan, Sir Hersch Lauterpacht, Moreno Quintana, Córdova, Wellington Koo; 
udges ad hoe Chagla and Fernandes. 
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and provided also that sueh suspension shall be limited to a 
period of 12 months or such longer period as may be agreed by 
the Parties to the dispute or determined by a decision of all the 
Members of the Council other than the Parties to the dispute." 


Deelaration of Portugal of December 19th, 1955: 


“Under Article 36, paragraph 2, of the Statute of the Interna- 
tional Court of Justice, I declare on behalf of the Portuguese 
Government that Portugal recognizes the jurisdiction of this 
Court as compulsory ipso facto and without special agreement, 
as provided for in the said paragraph 2 of Article 36 and under 
the following conditions: 


(1) The present declaration covers disputes arising out of 
events both prior and subsequent to the declarations of 
acceptance of the ‘‘optional clause’’ which Portugal made 
on December 16, 1920, as a party to the Statute of the 
Permanent Court of International Justice. 

(2) The present declaration enters into force at the moment it is 
deposited with the Seeretary-General of the United Na- 
tions; it shall be valid for a period of one year, and there- 
after until notice of its denunciation is given to the said 
Secretary-General. 

(8) The Portuguese Government reserves the right to exclude 
from the scope of the present declaration, at any time dur- 
ing its validity, any given category or categories of disputes, 
by notifying the Secretary-General of the United Nations 
and with effect from the moment of such notification.’’ 


Sox X $6 Xt 


India has filed six Preliminary Objections to the exercise of juris- 
diction by the Court in the present ease. The Court will now proceed 
to examine these Objections. 


First Preliminary Objection 


The First Preliminary Objection of the Government of India is to 
the effect that the Court is without jurisdiction to entertain the Ap- 
plication of Portugal on the ground that the Portuguese Declara- 
tion of Acceptance of the jurisdiction of the Court of December 19th, 
1955, is invalid for the reason that the Third Condition of the Declara- 
tion is incompatible with the object and purpose of the Optional Clause. 
There are, in the view of the Government of India, three main reasons 
for such incompatibility. 

The Third Condition of the Declaration of Portugal provides as 
follows: 


**9) The Portuguese Government reserves the right to exclude from 
the scope of the present declaration, at any time during its 
validity, any given category or categories of disputes, by noti- 
fying the Secretary-General of the United Nations and with 
effect from the moment of such notification.’’ 

In the first instance, the Government of India maintains that that 
Condition gives Portugal the right, by making at any time a notifica- 
tion to that effect, to withdraw from the jurisdiction of the Court a 
dispute which has been submitted to it prior to such a notification. 
This is what in the course of the proceedings was described as the 
retroactive effect attaching to that notification. India asserts that 


aX 
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s. ok retroactive effect is incompatible with the principle and nection 
dı the compulsory jurisdiction of the Court as established in Article 
36 oi the Statute and that the Third Condition is invalid masinuch as 
^ ec templates an effect which is contrary to the Statute. 

Tt^ Government of Portugal has contested that interpretation rno 
Eis cffirmed that the Third Condition does not have such retro etive 
eneet and that, in consequence, it is not incompatible with Article 35 
or tb» Statute. 

in order to decide whether, as maintained by the Covermme.:t s. 
lodi, the Third Condition appended by Portugal is invalid, zuc 
wuetier such invalidity entails the invalidity of the Decaration in 
vw 1c) 1t is contained, the Court must determine the meanings anc c 
free of the Third Condition by reference to its actual wording eatu 
app) sable principles of law. 

fc» words ‘‘with effect from the moment of such nctifieation ` 
cannot be construed as meaning that such a notification would have 
ritroictive effect so as to cover cases already pending before the 
Cour, Construed in their ordinary sense, these words mean simply 
that : notification under the Third Condition applies only *o disoutes 
brought before the Court after the date of the notification. Much an 
interoretation leads to the conclusion that no retroactive effect eun 
crop rly be imputed to notifications made under the Third Conar ior. 
1t is a rule of law generally accepted, as well as one acted upon ia tx 
pest by the Court, that, once the Court has been validly seised of a 
dispi te, unilateral action by the respondent State in terminatury ifs 
Del: ration, in whole or in part, cannot divest the Court c£ jJurisdic- 
ticn. Im the Nottebohm ease the Court gave expression to that prir 
ciple in the following words: 

‘An extrinsic fact such as the subsequent lapse of the Declara- 
‘ion, by reason of the expiry of the period or by denunciation, 
«cannot deprive the Court of the jurisdietion already estab ished '' 

LCJ. Reports 1953, p. 123.) 


That statement by the Court must be deemed to apply both to total 
denu ciation, and to partial denunciation as contemplated iy the 
Third Portuguese Condition. It is a rule of interpretation that & text 
ewarating froin a Government must, in principle, be interpreted 
as producing and as intended to produce effects in accordance with 
exist ng law and not in violation of it. 

The second reason, contended for by the Government of hui. for 
‘a+ 1ieompatibility of the Third Portuguese Condition with the objeci 
end purpose of the Optional Clause, is that it has introduecd into 
tu^ Deelaration a degree of uncertainty as to reciprocal rights aud 
ol tte ions which deprives the acceptance of the compulsory jurisdic: 
ton cf the Court of all practical value. In particular, it was cont: nded 
that. in consequence of the Third Condition, the other Sienatories 
are 11 a continuous state of uncertainty as to their reciprocal rights 
and obligations which may change from day to day. 

Wile it must be admitted that clauses such as the Third Concition 
brint about a degree of uncertainty as to the future action o? the 
&cecrting government, that uncertainty does not attach to the position 
actually established by the Declaration of Acceptance or as it nisat 
be es ablished in consequence of recourse to the Third Condition. 

As Declarations, and their alterations, made under Article 36 must 
be dc posited with the Secretary-General, it follows that, when a ease is 
submitted to the Court, it is always possible to ascertain what are, at 
that moment, the reciprocal obligations of the Parties in accordance 
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with their respective Declarations. Under the existing system, Govern- 
ments can rely upon being informed of any changes in the Declara- 
tions in the same manner as they are informed of total denunciations 
of the Declarations. It is true that during the interval between the 
date of a notification to the Secretary-General and its receipt by the 
Parties to the Statute, there may exist some element of uncertainty. 
However, such uncertainty is inherent in the operation of the system 
of the Optional Clause and does not affeet the validity of the Third 
Condition contained in the Portuguese Declaration. 

It must also be noted that, with regard to any degree of uncer- 
tainty resulting from the right of Portugal to avail itself at any time 
of its Third Condition of Acceptance, the position is substantially the 
same as that created by the right claimed by many Signatories of the 
Optional Clause, including India, to terminate their Declarations of 
Aceeptance by simple notification without any obligatory period of 
notice. India did so on January 7th, 1956, when it notified the Secre- 
tary-General of the denunciation of its previous Declaration of Ac- 
ceptance, for which it simultaneously substituted a new Declaration 
incorporating reservations which were absent from its previous Decla- 
ration. By substituting, on January 7th, 1956, a new Declaration 
for its earlier Declaration, India achieved, in substance, the object 
of Portugal’s Third Condition. 

It has been argued that there is a substantial difference, in the 
matter of the certainty of the legal situation, between the Third Portu- 
guese Condition and the right of denunciation without notice. In the 
view of the Court there is no essential difference, with regard to the 
degree of certainty, between a situation resulting from the right of 
total denunciation and that resulting from the Third Portuguese Con- 
dition which leaves open the possibility of a partial denunciation of 
the otherwise subsisting original Declaration. 

Neither can it be admitted, as a relevant differentiating factor, that 
while in the ease of total denunciation the denouncing State can no 
longer invoke any rights aceruing under its Declaration, in the case 
of a partial denunciation under the terms of the Third Condition 
Portugal ean otherwise continue to claim the benefits of its Acceptance. 
For, as the result of the operation of reciprocity, any jurisdictional 
rights which it may thus continue to claim for itself can be invoked 
against it by the other Signatories, including India. 

Finally, as the third reason for the invalidity of the Third Condition, 
it has been contended that that Condition offends against the basie 
principle of reciprocity underlying the Optional Clause inasmuch as 
it claims for Portugal a right which in effect is denied to other Signa- 
tories who have made a Declaration without appending any such 
condition. The Court is unable to accept that contention. It is 
clear that any reservation notified by Portugal in pursuance of its 
Third Condition becomes automatically operative against it in rela- 
tion to other Signatories of the Optional Clause. If the position of the 
Parties as regards the exercise of their rights is in any way affected by 
the unavoidable interval between the receipt by the Secretary-Gen- 
eral of the appropriate notification and its receipt by the other Signa- 
tories, that delay operates equally in favour of or against all Signa- 
Ps and is a eonsequenee of the system established by the Optional 

ause. 

Neither ean the Court accept the view that the Third Condition 
is inconsistent with the principle of reciprocity inasmuch as it renders 
inoperative that part of paragraph 2 of Article 36, which refers to 
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IXelevations of Acceptance of the Optional Clause in relation +o 
Niste- accepting the ‘‘same obligation. It is not necessary that ihe 
Cano obligation’’ should be irrevocably defined at the time of the de 
posit of the Declaration of Acceptance for the entire period cf its dura 
ton. That expression means no more than that, as between Stet’s 
ache me to the Optional Clause, each and all of them are bouan In, 
saeh identical obligations as may exist at any time during wlueh the 
Acee otanee is mutually binding. 

As the Court finds that the Third Portuguese Condition is ax 
incor sistent with the Statute, it is not necessary for it to ecnsider ih 
guestion whether, if it were invalid, its invalidity would aficet the 
Del sation as a whole. 

o> these reasons, the First Preliminary Objection of the Coveza- 
mont of India must be dismissed. 


GO 9 G9 0 


8ceoi d Preliminary Objection 


Th» Second Preliminary Objection of the Government cf Incia is 
besec on the allegation that—as the Portuguese Application oi De 
eemb»r 22nd, 1955, was filed before the lapse of such brief period 
as in the normal course of events would have enabled the Secretary- 
Genecal of the United Nations, in compliance with Artiele 36, para- 
crapi4, of the Statute of the Court, to transmit copies of the Porto 
guest Declaration of Acceptance of December 19th, 1955, to the othr 
Port :s to the Statute—the filing of the Application violateo the 
equa'ity, mutuality and reciprocity to which India was entitled rnder 
the Optional Clause and under the express condition of reciprocity 
continued in its Declaration of February 28th, 1940; that in consc- 
quen ’e, the conditions necessary to entitle the Government of Portuzal 
to invoke the Optional Clause against India did not exist when that 
Anplieation was filed; and that, as a result, the Court is without juris 
diction to entertain the Application. 

Tbe principle of reciprocity forms part of the system of ihe Op- 
toual Clause by virtue of the express terms both of Article 36 of the 
Statrte and of most Declarations of Acceptance, including that of 
dx. The Court has repeatedly affirmed and applied that priv- 
chole in relation to its own jurisdiction. It did so, in partieulzr, in 
tna ese of Certo n Norwegian Loans (1.C.J. Reports 1957, pp. 22-21 
v'ier? it recalled its previous practice on the subject. However, ii 
is clear that the notions of reeiprocity and equality are not abstract 
cone ptions. They must be related to some provision of the Statute 
or of the Declarations. 

Tte two questions which the Court must now consider are as fol- 
lows in filing its Application on the date that it did, namely, De- 
cemler 22nd, 1955, did Portugal act in a manner econtrery to any 
prov sion of the Statute? If not, did it thereby violate any right of 
India under the Statute or under its Declaration ? 

In the course of the oral argument the Government of Indie dis- 
clained any intention of contending that Portugal was not entitled 
to fila its Application until the notification of the Secretary-CGencral 
rod ‘eached the Government of India. The latter merely »naintainsd 
that before filing its Application Portugal ought to have allowed su:h 
pericd to elapse as would reasonably have permitted the notification 
of the Seeretary-General to take its ‘‘appropriate effects, "' 
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The material dates, as stated by the Government of India, are as 
follows: On December 19th, 1955, the Representative of Portugal to 
the United Nations made the Deelaration, on behalf of the Govern- 
ment of Portugal, aecepting the eompulsory jurisdietion of the Court 
under the Optional Clause. On December 22nd, the Government of 
Portugal filed in the Court the Applieation instituting the present 
proeeedings against the Government of India. On the same day, a 
telegram was sent by the Court notifying the Government of India 
of the filing of the Portuguese Application. On December 30th, 1955, 
the Government of India received a copy of the Portuguese Declara- 
tion of Aceeptanee which had been obtained from the Court by its 
Embassy at The Hague. On January 19th, 1956, a copy of the 
Portuguese Declaration was officially transmitted to the Government 
of India by the Seeretary-General of the United Nations in compliance 
with Artiele 36, paragraph 4, of the Statute. 

The Government of India has contended that, in filing its Applica- 
tion on Deeember 22nd, 1955, the Government of Portugal did not 
act in conformity with the provisions of the Statute. The Court 
is unable to accept that contention. The Court considers that, by the 
deposit of its Declaration of Acceptance with the Secretary-General, 
the accepting State becomes a Party to the system of the Optional 
Clause in relation to the other declarant States, with all the rights and 
obligations deriving from Article 36. The contractual relation be- 
tween the Parties and the compulsory jurisdiction of the Court re- 
sulting therefrom are established, ''épso facto and without special 
agreement," by the fact of the making of the Declaration. Accord- 
ingly, every State which makes a Declaration of Acceptance must be 
deemed to take into account the possibility that, under the Statute, it 
may at any time find itself subjected to the obligations of the Optional 
Clause in relation to a new Signatory as the result of the deposit by 
that Signatory of a Declaration of Acceptance. A State accepting 
the jurisdiction of the Court must expect that an Application may be 
filed against it before the Court by a new declarant State on the same 
day on which that State deposits with the Secretary-General its 
Declaration of Acceptance. For it is on that very day that the 
consensual bond, which is the basis of the Optional Clause, comes 
into being between the States concerned. When India made its 
Declaration of Acceptance of February- 28th, 1940, it stated that it 
accepted the jurisdiction of the Court for a specified period ‘‘from 
to-day’s date.’’ 

It has been contended by the Government of India that as Article 
36 requires not only the deposit of the Declaration of Acceptance with 
the Secretary-General but also the transmission by the Secretary- 
General of a copy of the Declaration to the Parties to the Statute, 
the Declaration of Acceptance does not become effective until the 
latter obligation has been discharged. However, it is only the first 
of these requirements that concerns the State making the Declara- 
tion. The latter is not concerned with the duty of the Seeretary- 
General or the manner of its fulfilment. The legal effeet of a Declara- 
tion does not depend upon subsequent action or inaction of the Secre- 
tary-General. Moreover, unlike some other instruments, Article 36 
provides for no additional requirement, for instance, that the informa- 
tion transmitted by the Secretary-General must reach the Parties to 
the Statute, or that some period must elapse subsequent to the de- 
posit of the Declaration before it can become effective. Any such 
requirement would introduce an element of uncertainty into the opera- 
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tion of the Optional Clause system. The Court cannot read into tbe 
oti mal Clause any requirement of that nature. 

Inlia has further contended that, even though the filing of the 
Aop ication by Portugal be held to be otherwise in accordance with 
Avticle 36, it was effected in a manner which violated rights of Incia 
under the Statute and under its Declaration of Acceptance. 

Apart from complaining generally of an impairment of its rights 
of equality, mutuality and reciprocity under the Statute, Indio hes 
not specified what actual right has been adversely affec‘ed by ihe 
nianaier of the filing of the Portuguese Application. The Court bas 
ben unable to discover what right has, in fact, thus been violated. 

A: the Court has arrived at the conclusion that the manner of 
fiine the Portuguese Application was neither contrary to Article 36 
of tlhe Statute nor in violation of any right of India under the Statuic, 
or uader its Declaration of Acceptance, the Court must dismiss the 
Seeoid Preliminary Objection of the Government of India. 


Fow th Preliminary Objection 


A: the Second and Fourth Preliminary Objections are concerned 
with cognate aspects of the filing of the Portuguese Application, it 
is ecnvenlent to consider the Fourth Preliminary Objeciion befcre 
examining the Third. 

In the Fourth Preliminary Objection, India contended that, sir.ce 
it hed no knowledge of the Portuguese Declaration before Portugal 
filed its Application, it was unable to avail itself, on the basis of rec- 
iprocity, of the Third Portuguese Condition and to exclude from 
the ;urisdietion of the Court the dispute which is the subject-matter 
of the Portuguese Application. This Objection is based on eonsidero- 
tions substantially identical with those adduced in support of ihe 
Second Preliminary Objection. Accordingly, the Court will confine 
itsel ` to recalling what it has already said in dealing with the Second 
Preliminary Objection, in particular that the Statute does not pre- 
serile any interval between the deposit by a State of its Devlaration of 
Acceptance and the filing of an Application by that State, and that 
the principle of reciprocity is not affected by any delay in the rsee pt 
of eopies of the Declaration by the Parties to the Statute. 

As the manner of the filing of the Portuguese Applicaton did not 
in respeet of the Third Portuguese Condition deprive India of any 
righ* of reciprocity under Article 36 of the Statute, so as to constitute 
an abuse of the Optional Clause, the Court eannot regard the Fourth 
Preliminary Objection of the Government of India as well founded. 


This d Preliminary Objection 


Ir its Third Preliminary Objeetion, as defined in the Submissions, 
the Government of India contended that, as the Portuguese Applica- 
tion of December 22nd, 1955, was filed before the Porturuese clain 
was effectively made the subject of diplomatie negotiations, the subject- 
mater of the claim had not yet been determined and that there was 
therefore, as yet, no legal and justiciable dispute between the Parties 
which could be referred to the Court under the Optional Clause. It 
was therefore submitted that, as the conditions necessary to entitle 
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the Government of Portugal to invoke the Optional Clause did not 
exist at the time of the Applieation, the Court 1s without jurisdietion 
to entertain the Application. 

In particular, the Third Objection is based on the allegation that, 
although neither Article 36(2) of the Statute nor the Portuguese or 
Indian Declarations of Acceptance refer directly to the requirement 
of previous negotiations, the fact that the Application was filed prior 
to the exhaustion of diplomatie negotiations was contrary to Article 
36(2) of the Statute, which refers to legal disputes. It was con- 
tended by India that, unless negotiations had taken plaee which had 
resulted in a definition of the dispute between the Parties as a legal 
dispute, there was no dispute, in the sense of Article 36(2) of the 
Statute, the existence of which had been established in the Applica- 
tion and with respect to which the Court could exercise jurisdiction. 

In examining this Objection, the Court must consider the question of 
the extent to which, prior to the filing of the Application by Portu- 
gal, negotiations had taken place between the Parties in the matter 
of the right of passage. An examination of these negotiations shows 
that, although they cover various aspects of the situation arising out 
of the political claims of India in respect of the enclaves, a substan- 
tial part of these exchanges of views was devoted, directly or indi- 
rectly, to the question of access to the enclaves. A survey of the 
correspondence and Notes laid before the Court reveals that the 
alleged denial of the facilities of transit to the enclaves provided the 
subject-matter of repeated complaints on the part of Portugal; that 
these complaints constituted one of the principal objects of such ex- 
changes of views as took place; that, although the exchanges between 
the Parties had not assumed the character of a controversy as to the 
nature and extent of the legal right of passage, Portugal described 
the denial of passage requested by it as being Inconsistent not only 
with requirements of good neighbourly relations but also with estab- 
lished custom and international law in general; and that these com- 
plaints were unsuccessful. 

While the diplomatie exchanges which took place between the two 
Governments disclose the existence of a dispute between them on the 
principal legal issue which is now before the Court, namely, the 
question of the right of passage, an examination of the correspondence 
shows that the negotiations had reached a deadlock. 

It would therefore appear that assuming that there is substance 
in the contention that Article 36(2) of the Statute, by referring to 
legal disputes, establishes as a condition of the jurisdiction of the 
Court a requisite definition of the dispute through negotiations, the 
condition was complied with to the extent permitted by the circum- 
stances of the case. 

The Court finds that the legal issue was sufficiently disclosed in the 
diplomatie exchanges, and considers that the Government of Portugal 
has complied with the conditions of the Court’s jurisdiction as laid 
down in Article 36(2) of the Statute. Accordingly, the Court must 
dismiss the Third Preliminary Objection. 
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Fifth Preliminary Objection 


In its Fifth Preliminary Objection the Government of India has 
relied on the reservation which forms part of its Declaration of Ac- 
ceptanee of February 28th, 1940, and which excludes from the juris- 


Jan: JUDICIAL DECISIONS din 


a eton of the Court disputes with regard to questions which by mtor 
national law fall exclusively within the jurisdiction of the Govern 
mon of India. In particular, it was asserted by the Government of 
iodi: that the facts and the legal considerations adduced before the 
Cou t did not permit the conclusion that there was a reasonably 
üegt able ease for the contention that the subject-matter of the dis 
p'tc 1s outside ihe exclusive domestic jurisdiction of India. It wes 
u er-fore subu itted that the dispute is outside the jurisdiction of the 
Cou ct. 

TJ) e relevant Submissions of the Government of Inda filed on 
September 27th, 1957. are based largely on the following assertions: 
in piragraph a) of its Submissions on the Fifth Objeetion it is as 
{erted that “ihe Portuguese claim to a right of transit . . . cannot 
co peoarded as a reasonably arguable cause of action under imene- 
tione law unless it is based on the express grant or specific ecuscnt 
o° tie territorial sovereign, and that ''the facts preserted io the 
Court in the Pleadings of the Parties show no such express «ant or 
spec fie consent of the territorial sovereign as could place a Fmi a- 
fion on the exercise of India’s jurisdiction... .'" In parasraph 
cù) -t is asserted that none of the grounds put forward by the Govern- 
men’ of Portugal, namely, treaty, custom and general principes of 
law, ean be regarded on the facts and the law which have beer p'e- 
{nied to the Court as reasonably arguable under international law. 
Dare graph (e deals exclusively with factual aspects of the matter 
tefove the Court. India urges that the Fifth Preliminary Objeetion 
mus. be sustained for the reason that ‘‘regardless of the eorreetness 
or o herwise of the conclusions set out in paragraphs d(a; ara itha, 
the aneontradicted facts presented in the Pleadings of ‘he Parties 
cstahlish that the question of transit between Daman and tie enclaves 
hes always kcen dealt with both by Portugal and the territorial 
sove eign on the basis that it is a question within the exe usive corn- 
pete iee of the territorial sovereign." Finally, in paragraph (dj it 
"o vied that the dispute submitted to the Court by Portagal is rot 
a leal dispute which may be decided by the Court under Artieie 
3s, paragraph 1, of the Statute. 

Tie facts on which those Submissions of the Government of India 
eve oased are not admitted by Portugal. The elucidation o° ‘hose 
pete, and their legal consequences, involves an examination oí the 
actual practice of the British, Indian and Portuguese au'hovities in 
ire uatter of the right of passage—in particular as to th? extent io 
wiica that practice ean be interpreted, and was interpreted by the 
Parties, as signifying that the right of passage is a question which 
eceo ‘dine to international law is exclusively within the don estie juris- 
diction of the territorial sovereign. There is the further question os 
to the legal significance of the practice followed by the British and 
Portuguese authorities, namely, whether that practice was expressive 
o, tle common agreement of the Parties as to the exclusiveness of tbe 
rizthis of domestic jurisdiction or whether it provided a basis for a 
resulting legal right in favour of Portugal. There is, again, the 
ques‘ion of the legal effect and of the eireumstanees surrounding the 
appl cation of Article 17 of the Treaty of 1779 and of the Mahratha 
Decrees issued in pursuance thereof. 

Having regard to all these and similar questions, it is rot possible 
to pronounce upon the Fifth Preliminary Objection at this stave 
without prejudging the merits. Accordingly, the Court decides to 
join that Objection to the merits. 
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In these eireumstanees, it is not necessary for the Court to examine 
the other questions relating to the Fifth Objeetion whieh have been 
raised by the Parties in their Submissions. 


oo 0 0 0 


Sixth Preliminary Objection 


In its Sixth Objection the Government of India contended that the 
Court is without jurisdiction on the ground that India’s Declaration 
of February 28th, 1940, accepting the compulsory jurisdiction of the 
Court is limited to ‘‘disputes arising after February 5th, 1930, with 
regard to situations or facts subsequent to the same date.’’ In 
particular, the Government of India maintained: (a) that the dis- 
pute submitted to the Court by Portugal is a dispute whieh did not 
arise after February 5th, 1930, and (b) that in any ease it is a dis- 
pute with regard to situations and facts prior to that date. 

The Court must examine the relevant Indian reservation, in the 
first instance, in so far as it refers to the date on which the dispute 
may be said to have arisen. ‘The first contention advanced in this 
eonneetion by the Government of India is that the dispute submitted 
to the Court did not arise after February 5, 1930, but—partly or 
wholly—before that date. However, the Government of Portugal 
eontends that the dispute submitted to the Court arose after 1953, 
when the Government of India adopted certain measures relating to 
passage and transit between the littoral territory of Daman and the 
enelaves of Dadra and Nagar-Aveli. 

That divergence of views cannot be separated from the question 
whether or not the dispute submitted to the Court is only a eontinua- 
tion of a dispute whieh divided Portugal and the territorial sovereign 
prior to 1930 concerning the right of passage. The Court, having 
heard conflicting arguments regarding the nature of the passage 
formerly exercised, is not in a position to determine at this stage the 
date on which the dispute arose or whether or not the dispute consti- 
tutes an extension of a prior dispute. 

Similar eonsiderations apply to the second element of the reserva- 
tion ratione temporis which forms part of the Indian Declaration of 
Acceptance, namely, in so far as it refers to ''situations or faets"' 
subsequent to 5th February, 1930. 

It was contended that the question of the existence or non-existence 
of a legal right of passage was not, prior to 1980, in controversy be- 
tween the Parties eoneerned and that they managed throughout to 
settle, without raising or resolving the question of legal right, the 
practical problems arising in this connection. On the other hand it 
was also contended that the dispute now before the Court is a con- 
tinuation of a conflict of views going as far as 1818, and that it is 
a dispute ‘‘beyond any question with reference to situations or facts 
stretching far back before 1930.” 

The Court is not at present in possession of sufficient evidence to 
enable it to pronounce on these questions. To do that would neces- 
sitate an examination and clarification of, often complicated, questions 
of fact bearing on the practice pursued by the authorities concerned 
for a period of very considerable duration and stretching back to 
1818, or even 1779. There are other factors which give rise to 
similar considerations. These factors include the disputed interpre- 
tation of the Treaty of 1779 between the Mahrathas and the Portu- 
guese. Any evaluation of these factors, although limited to the pur- 
pose of the Sixth Preliminary Objection, would entail the risk of 
prejudging some of the issues closely connected with the merits. Ac- 
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vd ngly, the Court must join the Sixth Preliminary Objection to th. 
yiri.s. 
o 000202 


lle Government of Portugal added to its Submissions € statement 
requ sting the Court to recall to the Parties the universally admitted 
pin'iple that they should facilitate the accomplishment of the tash 
oi tle Court by abstaining from any measure capable of exereisii; 
a prejudicial eifeet in regard to the execution of its decisiors or whieh 
nsgbt bring about either an aggravation or an extension of the dis 
nte The Government of Portugal has expressly diseliined auy 
iuter tion of invoking the provisions of Article 41 of the Statute cor 
«rwng the indication of interim measures. The Court does not 
«cus. der that, in the eireumstanees of the present ease, it sho ald ccinp!. 
wih the request of the Government of Portugal. 


Fecr these reasons, 
Tir COURT 
by rourteen votes to three, 
rejects the First Preliminary Objection; 
by fourteen votes to three. 
retecis the Second Preliminary Objection; 
by sixteen votes to one, 
vejects the Third Preliminary Objection ; 
oy fifteen votes to two, 
rejecis the Fourth Preliminary Objection ; 
by thirteen votes to four, 
ions the Fifth Preliminary Objection to the merits; 
by fifteen votes to two, 
ions the Sixth Preliminary Objection to the merits; resumes the 
roc edings on the merits; .. 


Judge KoJrnvwNikov states that he cannot concur either in the opo. 
ative clause or in the reasoning of the Judgment because, in his opinion, 
the Court should at the present stage of the proceedings hold that :t 
i. without jurisdiction on one or indeed more of the Frelnamary 
Obje tions raised by the Government of India. 

Vi:e-Presideot Bapawy, availing himself of the right conferred upon 
him by Article 57 of the Statute, appends to the Judgment of ta^ 
Court a statement of his dissenting opinion. 

Ju ige KrLArsTAD, availing himself of the right conferred upon hin 
hy Article 57 of the Statute, appends to the Judgment of the Court 
ə stitement of his dissenting opinion, in which M. FERNANDIS, 
Jedco ad hoc, concurs. 

Mi. Cruracua. Judge ad hoc, availing himself of the right conSarred 
upon him by Article 57 of the Statute, appends to the Judgiaent cf tie 
(Court a statement of his dissenting opinion. . 

Cont -acts—illeqelity under foreign law 
Rugazzonr v. K. C. Seruia, Lro. [1957] 3 All E.R. 286. 
Houte of Lords, Oct 21, 1957. Viscount Simonds, Lord Reid, Lord 

Cohen, Lord Keith of Avonholm and Lord Somervell of 1Iarrow.: 


Tie Ccatral Government of India, by an order of July 17, 3916, made 
imucnt to the Sea Customs Act, 1878, prohibited the taking out of 


1" he eae is reported in the lower courts in [1956] 1 All E. R. 229 and 2 All E, P. 
ve Xt do noted in 50 A.J.I.L. 686 (1956) and 51 A.J.I.L. 128 (1957). 


338 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 52 


British India of any goods destined directly or indirectly for the Union 
of South Africa. Regazzoni, a resident of Switzerland, made an agreement 
with K. C. Sethia (1944), Ltd., an English company, to buy jute bags c.i.f. 
Genoa. Both parties contemplated that the goods should be shipped from 
India and made available in Genoa so that the buyer might resell to a 
South African buying agency. The seller, who repudiated the contract as 
illegal and void, failed to deliver the goods. The buyer brought an action 
for damages based on breach of contract. The contract provided that 
English law should govern. 

On appeal by the buyer from an order dismissing the action, the Court 
held that on the basis of international comity the contract was unenforce- 
able in an English court because performance would have involved, as 
the parties knew, doing in a friendly and foreign country an act which 
would have violated a law of that country. 

Viscount Simonds distinguished the recent case of Government of India 
v. Taylor, [1955] 1 All E.R. 292, wherein it was held that an English court 
would not enforce the penal or revenue laws of another country at the 
suit of that country, and refused to extend that case to laws having a 
‘*nolitical’’ or ‘‘public’’ character in a suit between private persons. 

The Court quoted with approval at p. 292 the judgment of Scrutton, 
L.J., in Ralli Bros. v. Compania Naviera Sota y Aznar, [1920] 2 K.B. 287, 
304 : 


. where a contract requires an aet to be done in a foreign country, 
it is, in the absence of very special circumstances, an implied term 
of the eontinuing validity of sueh a provision that the aet to be done 
in the foreign country shall not be illegal by the law of that country. 
This country should not in my opinion assist or sanction the breach 
of the laws of other independent states. 


The Court continued: 


In the Ralli Brothers case the relevant law was not a revenue law, 
and I am content to assume that SCRUTTON, L.J., might have quali- 
fied his statement if he had such a law in mind. But I venture to 
return to what I said earlier in this opinion. It does not follow from 
the fact that today the court will not enforce a revenue law at the 
suit of a foreign state that today it will enforce a contract which re- 
quires the doing of an act in a foreign country which violates the 
revenue law of that country. The two things are not complementary 
or co-extensive. This may be seen if for revenue law penal law is 
substituted. For an English court will not enforce a penal law at the 
suit of a foreign state, yet it would be surprising if it would enforce 
a contract which required the commission of a erime in that state. 
It is sufficient, however, for the purposes of the present appeal to say 
that, whether or not an exception must still be made in regard to the 
breach of a revenue law in deference to old authority, there is no 
ground for making an exception in regard to any other law. 


The justices also agreed that the principle announced in Foster v. Driscoll, 
[1929] 1 K.B. 470? was controlling, and by way of dicta threw doubt on 
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the conti uing validity of the doctrine announced in Boucher v. Lawson, 
[1736] 94 E.R. 1116.3 

In discussing the relationship between the enforcement of the contract 
and international law and relations, Lord Reid declared: 


To my mind, the question whether this contract is enfcreeable by 
Engish courts is not, properly speaking, a question of interna‘ional 
law. The real question is one of publie policy in English law; but, 
in considering this question, we must have in mind the background 
of irternational law and international relationships often referred to 
as tre comity of nations. This is not a case of a contract being made 
in gcod faith but one party thereafter finding that he cannot perform 
his part of the contract without committing a breach of foreign law 
in tke territory of the foreign country. If this contract is held to be 
unenforceable it should, in my opinion, be because from the beginning 
the contract was tainted so that the courts of this country will not 
assis. either party to enforce it. (p. 293.) 


0025 2020 


Finally, it was argued that, even if there be a general rule that our 
eour's wil take notice of foreign laws so that agreements to »reak 
them are unenforceable, that rule must be subject to exceptions, and 
this Indian law is one of which we ought not to take notice. It may 
be tlat there are exceptions. I ean imagine a foreign law involving 
persceution of such a character that we would regard an agrecment 
to break it as meritorious. But this Indian law is very fur removed 
from anything of that kind. It was argued that this prohibition of 
exports to South Africa was a hostile aet against a Commonwealth 
country with which we have close relations, that such a orohibition 
is contrary to international usage, and that we cannot recognise it 
without taking sides in the dispute between India and South Africa. 

M Lords, it is quite impossible for a court in this country to set 
itself up as a judge of the rights and wrongs of a controversy between 
two (riendly countries, we cannot judge the motives or the justifica- 
tions of governments of other countries in these matters, and, if we 
tried to do so, the consequences might seriously prejudice international 
relations. (p. 294.) 


In the same vein Lord Keith of Avonholm declared: 


In tle present case I see no escape from the view that to recognise the 
contract between the appellant and the respondents as an enforceable 
eontraet would give a just cause for complaint by the Government of 
India and would be contrary to our conceptions of international comity. 
On grounds of public policy, therefore, this is a contract which our 
courts ought not to recognise. It is said that the Indian legislation 
is discriminatory legislation against a country which is a member of the 
Commonwealth and with which this country is on friendly terms. 


2'The devision in this ease was that a certain partnership designed to run whiskey 
into the United States during prohibition was illegal. 

3 This esse involved a contract which was upheld despite the fact it involved a 
violation of a Portuguese law prohibiting the export of gold. The decision purportedly 
ornounced the ‘‘revenue’’ law exception to the general principle of non-enforceability. 
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But that, in my opinion, is irrelevant. The English courts cannot 
be called on to adjudicate on political issues between India and South 
Africa. The Indian law is not a law repugnant to English concep- 
tions of what may be regarded as within the ordinary field of legisla- 
tion or administrative order even in this country. It is the illegality 
under the foreign law that is to be considered and not the effect of the 
foreign law on another country. (pp. 295, 296.) 


Sovereign immunity—unauthorized transfer of debt—beneficral title 


RAnHIMTOOLA v. H.E.H. THE Nizam or HYDERABAD AND OTHERS, [1957] 
3 All E.R. 441. 

House of Lords, Nov. 7, 1957. Viscount Simonds, Lord Reid, Lord 
Cohen, Lord Somervell of Harrow and Lord Denning. 


The subject matter of the controversy was a debt of approximately £1,000,- 
000 originally standing in the name of the Nizam of Hyderabad in a London 
bank. Parties with ostensible authority to deal with the fund had it 
transferred to Rahimtoola, then holding the office of High Commissioner in 
London for the state of Pakistan. The Nizam brought an action to recover 
the money, claiming inter alia that the money was held in trust and (on 
appeal) that the parties had no authority to effect the transfer. The 
state of Pakistan impleaded its sovereign immunity, claiming legal (though 
not equitable) title to the debt. The Chancery Division, per Upjohn, J., 
sustained the contention of Pakistan. This holding was reversed by the 
Court of Appeal? The House of Lords, in reversing the Court of Appeal, 
held: (1) that as to Rahimtoola, the writ should be set aside beeause the 
legal title to the debt had vested in him as agent of a sovereign state, which 
eould refuse to have the title of its agent investigated by the court; (2) 
that the action against the bank should be stayed, since to recover from 
the bank the money to whieh the state of Pakistan was nominally entitled 
would interfere with the legal rights of that sovereign; (3) that prin- 
eiples of ageney, whereby, under certain eireumstanees involving mistake 
of fact, a payor may reclaim payment prior to its transfer from an agent 
to his principal, have no application when the principal is a sovereign 
state; and (4) that the doetrine that an English eourt would not stay its 
administration of an English trust in whieh a foreign sovereign elaimed 
an interest was not applieable when the alleged trustee was a foreign sover- 
eign state. 

Viscount Simonds accepted the conclusion of Romer, L.J. ([1957] 1 All 
E.R. at 271), that Rahimtoola accepted the transfer in his official capacity 
as agent of Pakistan, stating: 


That the government of Pakistan were the principals (disclosed 
or undisclosed, it matters not) for whom the appellant as agent 
held the account in question with the bank, is, as I have already 
said, established beyond doubt. They were, and are, in a posi- 


1 Since the detailed facts in this celebrated case have been previously twice reported, 
only a summary statement is ineluded herein. 

2 [1956] 3 AN E.R. 311; [1956] 3 W.L.R. 667. See report in 51 A.J.I.L. 118 (1957). 

8 [1957] 1 All E.R. 257. See report in 51 A.J.I.L. 632 (1957). 
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sim to suc the bank either in the name of the agent, the appe 
lent, or, if he were unwilling that his name be used, in their own 
nvm: adding lim as a defendant. The bank could not pay any ott ev 
J'rs»u without disregard of, and detriment to, their interests. Por 
tie bunk knows only the appellant and knows him, as I think, though 
< dtes not matter, as the agent of the government. I do not unde» 
stan l what difference it makes to this simple fact that befor: the Vow? 
v^ Appeal it was proved, or at least asserted and not disproved, thet 
Moi exceeded his authority in making the transfer to the appxllan. 
I( would, or might be, important if the matter was litigated, but Fet 
is jist what the government of Pakistan through its agent declrcs 
io do. Mauch stress has been laid on the fact that it has not asserted 
a beiefieial interest in the fund. But why should it? It is not cc 
«ern d to admit, assert or deny. It has the legal title, which cari 
be displaced except by litigation which it is entitled to decline. ‘1 
rests on the principle, the statement of which I take from th: judgnmer: 
5| the Court of Appeal in Maile Selassie v. Cable d: Wi eless, Lid 
1938] 3 All E.R, 384), just because the respondent particularly 
relie 1 on that case (ibid., at p. 386): 


tt 


. . . If property loeally situate in this country is shown to belong 
to, o° to be in the possession of, an independent foreign sovereign, or 
his c &ent, the courts cannot listen to a claim which seeks to interfire 
v th his title to that property, or to deprive him of possession or it. | 


li is true that in that ease the court did not decline to adjudicate oc 
ile claim of a foreign sovereign state; it did so on the ground thii. 
as there stated (ibid., at p. 358): 


“Jn the ease of a debt such as that with which we are concerned, 
there can be no question of possession or control, and the title to t 
is the very thing which stands to be established or not 1) he esb 
lished in these proceedings.’’ (p. 446.) 


9000200 


Your Lordships are not concerned to consider whether the principle, 
wen was there correctly stated, was also there correctly aoplied. Ie 
‘le present ease its application does not appear to me to be in «ou. 
The property in dispute is situate in this country. I say that, beeat se 
it is for many purposes necessary to ascribe a situation to a chose in 
ectic which physically has none, and for the purpose of t] is doctrine 
no o her situation ean be ascribed to it than the place in which it ciu 
be sied for and enforced. A suit by a third party, the Nizam. 1s 
{lei lated and intended to interfere with the title of the appellari 
aid his prineipals, the government of Pakistan, and with their pos 
session or control of their property. It ean only be maintained if the 
ecve nment of Pakistan take a course which their sovereign dienity 
er'titles them to reject and descend into the arena. I have used ti: 
worcs ''possession or control’’ because they are the words used in the 
statement of principle that I have adopted. It may be said that '‘pos 
session!" is not an apt word in connexion with a chose in action, but H 
seems to me that the two words, whether used together or separate .y, 
are t pt to deseribe the relation in which an owner stands to the prop 
iy whieh he owns. I would deprecate fine distincticns jn our 
mun cipal laws in the application of international doetriie. Let a 
be supposed that a bank holds valuables, as for instance gold bays, on 
account of a foreign government or its agent, and at the same time 
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is indebted to the same party on current or deposit account in a sum 
of £ x. It has been made clear by the recent case of United States of 
America & Republic of France v. Dollfus Mieg et Compagnie S.A. 
& Bank of England ([1952] 1 All E.R. 572) that the foreign govern- 
ment eould deny the jurisdietion of an English eourt to adjudieate on 
their rights in regard to the valuables. (p. 447.) 


As to the law laid down by Buller v. Harrison, (1777) 2 Cowp. 565; 98 
E.R. 1248, whereby an agent is personally liable for the repayment to a 
third person of money received under a mistake of faet where no trans- 
mittal to the principal has occurred, the Court said: 


My Lords, I am not concerned to deny that, in a suit in which private 
persons only are concerned, the rule in Buller v. Harrison, if I may 
eall it so, may prevail, though I would suppose that in any case the 
principal should not be denied the opportunity of asserting that the 
money was not paid to his agent in consequence, for instance, of a mis- 
take of fact. But where, as for this purpose I assume to be the case 
here, the transfer is made to one who, if not an ‘‘organ’’ of a foreign 
government, is demonstrably its servant and agent, it would make a 
strange breach in the international principle if it were open to a 
third party to recover from the agent by the mere assertion of mistake 
or other wrongful act. That is the very thing which the agent on 
behalf of his principal is concerned to dispute, and, if his principal 
is a foreign sovereign, it 1s the very thing on which the courts of this 
country may not adjudicate in the face of the foreign sovereign’s ob- 
jection. I look again at the writ to see what is the substance of 
the matter. The claim is that money was paid to the appellant 
in trust for the Nizam or as money due and owing to the Nizam 
or as money had and received to the use of the Nizam. These 
are matters which directly concern the principals on whose behalf the 
appellant received the money. They cannot be determined without 
ao him. Therefore they cannot be determined at all. (p. 
448. 


In refutation of the argument that the Dollfus Mieg case was to be 
distinguished on the ground that it involved a bailment, whereas the present 
case involved a chose in action, Viscount Simonds stated: 


... I should regard it as deplorable if the court, while accepting 
as a matter of comity the right of the foreign government to deny 
its jurisdiction in regard to valuables, yet rejected it in regard to a 
chose in action. To make one law in regard to valuables, bars of gold 
or perhaps -bearer bonds, and another in regard to simple contract 
debts is not a policy that should recommend itself to your Lordships. 
Whether the property is a gold bar or a debt, the government of 
Pakistan is the legal owner and is entitled to refuse to have its title 
investigated. (p. 447.) 


Lord Reid disposed of this point by stating: 


Normally, a person who claims repayment would have to sue the 
principal, and I have found nothing to suggest that these cases would 
apply to a ease where the person claiming payment could not sue- 
eessfully sue the principal. In the present case, the sovereign im- 
munity of Pakistan would prevent an action against that state... 
(p. 450.) 
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Lord Denning, after analyzing the facts and their legal implications i 
a manner sympathetic to the contentions of the respondent, the Nizam o` 
II dcraoad, and alter analyzing a number of familiar cases tovehinu sovo- 
ein immunity in order to demonstrate the confusing and unsatislaetot; 
eoaditicn of the law on this subject, concluded by nonetheless supporti: 
the appeal He stated: 


. . Faced with an inconsistency between two lines of cases, t) e cnl 
cousse Is to sec Which is more consistent with principle. For ths 
uo back, as Upjohn, J., did, to the words of that great interno;tioug 
lawyer Sir Robert Phillimore in The Charkieh (6) ( (1573), L.E. 
A. & E. 59 at p. 97) who, after a full review of the authoritic: 
sald this: 


“The object of international law, in this as in other matters, i, 
not to work injustice, not to prevent the enforcement o' a just de 
mand, but to substitute negotiations between governments, ihonus 
they may be dilatory and the issue distant and uncertain, ior th- 
ordinary use of courts of justice in cases where such use would lessi 
the dignity or embarrass the functions of the representatives of : 
forcign state. . . ."' 


Applying this principle it seems to me that at the present time sover 
eig: immunity should not depend on whether a foreign government 1, 
imy leaded, direetly or indirectly, but rather on the nature of th: 
dispute. Not on whether ''eonflieting rights have to be decidel,’ 
but on the nature of the conflict. Is it properly eognizible by vu’ 
cou^ts or not? If the dispute brings into question, for instance, ilr 
legislative or international transactions of a foreign govornmtünt, o 
the poliey of its executive, the court should grant immunity if asx<¢ 
to co so, because it does offend the dignity of a foreign soverejen i 
tav- the merits of such a dispute canvassed in the domestie cours o 
ano her eouniry; but if the dispute concerns, for instance, ihe eom 
mercial transactions of a foreign government (whether carried on by 
iis own departments or agencies or by setting up separate lega 
entities), and it arises properly within the territorial juisdiction o' 
our eourts, there is no ground for granting immunity. 


o 001) 


I would, therefore, for myself approach this case somewhat broadly 
and ask whether the dispute is one properly cognizable by our courts: 
aud I would test it by asking what would be the position if the trans 
artim had taken place, not between the Finance Minister of Iy- 
der:bad and the Foreign Secretary of Pakistan, but between the 
Finance Minister of Hyderabad and the Foreign Secretary of Great 
Britain, and the money had been transferred not into the name of ilic 
Higi Commissioner of Pakistan but into the name of a high offto: 
suck as a Custodian of Property? Would an action lie in our eourts 
for the return of the money? Clearly not. The transaction was 
nior» in the nature of a treaty than a contract or a trust. Referene: 
would be made to sueh well-known eases as Nabob of the Carnatic 
v, E ist India Co. (26) ( (1793), 2 Ves. 56) and Civilian War Claimants 
Assocn., Ltd. v. R. (21) ([1932] A.C. 14) to show that no aetion would 
hie for money had and received or on a trust. The court would not 
liste1 to an inquiry whether the Finance Minister of Hyderabad had 
authority to make the transfer. It would say that any representa- 
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tions to that effect must be made to the Crown and not to the courts. 
If our courts would not in like circumstances entertain an action 
against our own government or its agent, they should not entertain 
an action against the State of Pakistan or its agent. Upjohn, J., 
put the point in a sentence when he said ([1956] 3 All E.R. at p. 
320) : 

‘The present transaction was an inter-governmental transaction: 
let it be solved by inter-governmental negotiations.'' 


That is the kernel of the matter. I agree with it and would allow 
the appeal (pp. 463, 464.) 


NOTES 


Treaties—invalidity of Senate “reservation” as law of the land— 
matter of domestic concern"! not part of treaty—Constitutional 
issue not decided 


The judgment of the Court of Appeals for the District of Columbia in 
Power Authority of the State of New York v. Federal Power Commission, 
247 F.2d 538 (June 20, 1957), digested in 51 A.J.I.L. 797 (1957), was 
vacated and the ease remanded for dismissal as moot. American Public : 
Power Association et al v. Power Authority of the State of New York, 78 
S. Ct. 142, 355 U. S. 64 (U. S. Sup. Ct., November 18, 1957, Per Curiam). 


Deportability for past membership in Communist Party—effect of 
1951 Amendment on construction of 1950 Act 


Alien, bringing habeas corpus proceeding to test deportation order, had 
testified in an earlier hearing of membership in the Communist Party for one 
year in 1935 and of working in a Communist bookstore during that period. 
On the basis of this testimony, petitioner was found to have been a member. 
The Court, per Mr. Justice Frankfurter, in a 5-4 decision, held that the 
1951 amendment? to the Internal Security Act of 1950? showed a basis 
for construction of the rigorous statute, and, on this construction, the 
evidence was not sufficient for the order. Rowoldt v. Perfetto, 78 S. Ct. 
180, 355 U. S. 115 (U. S. Supreme Court, Dee. 9, 1957, Frankfurter, J.; 
Harlan, Burton, Clark and Whittaker, JJ., dissenting). 


Conspiracy in England to defraud persons in Germany 


In Board of Trade v. Owen, [1957] 1 All E.R. 411, the House of Lords 
affirmed the decision of the Court of Criminal Appeal, sub nom. Regina 
v. Owen, [1956] 3 All E.R. 432, noted, 51 À.J.I.L. 429 (1957), convicting 
defendants of conspiring to commit a crime abroad. Lord Tucker re- 
served for future consideration the question whether a conspiracy in Eng- 
land, wholly to be earried out abroad, may not be indietable in England 
on proof that its performance would produce a publie mischief in England 
or injure one of its subjeets by eausing him damage abroad. 


165 Stat. 28. 3 64 Stat. 987. 
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In ernational Claims Settlement Act-——provision for no judicial revie - 
ef denial of claim 


in Ancrican and European Agencies v. Gillilland, 247 F.2d 95 (Ct. A., 
D st. CoL, June 27, 1957, Washington, Ct. J.; Wilbur K. Miller, Ct... 
disscntiag), claimant, whose claim was allowed in a lesser amount than re 
mes ed argued it was not given the hearing required by Section 4i* 
of tne International Claims Settlement Act of 19419. The eourt hei: 
thot a subsequent part of the same section precluded judicial review 0^ z 
denial of claim, and that, in the absence of denial of a Constitutions} 
rivht, a point not here at issue in the court’s opinion, the kind of hearin . 
wes a cuestion of law not subject to judicial review in view of the cite? 
provisi n. 

NOTE: In Haas v. Humphrey, 246 F.2d 682 (Ct. A., Dist. CoL, May 16 
1957, Washington, Ct. J.; Wilbur K. Miller, Ct. J., eoneurrin x in result’, 
it wes held that, under Section 4(h) of the International C'aims Settle 
ment At of 1949, there could be no judicial review of the dismissal o° 
9 ^laim of a non-national. See also Dayton v. Gillilland, 242 F.2d 22° 
1397). 


Passports—requirement of non-Communist affidavit not violative co” 
Constitutional rights of applicant—effect of affidavit denying mer 
bership in recent years 


Rezulations of the State Department providing that no pzssport shal 
be issued to members of the Communist Party and those with allege 
Communist associations under certain circumstances, and providing fo: 
the filiu y of an affidavit as to such matters, were upheld as valid in Brieh' 
v. Dulles, 248 F.2d 561 (Ct. A., Dist. Col., June 27, 1957; In Banc, Pretty 
man, Ct. J.; Washington, Ct. J., eoneurring in result; Edecrton, C. J. 
iil Paz»lon and Fahy, Ct. JJ., dissenting), noted in 51 À.J.I.L. 818 (1957 
rs unreported. See also Kent v. Dulles, 248 F.2d 600, certiorari granted 
*8 S, C. 149, 355 U. S. 881 (1957), decided on the same basis with the 
*arie division of judges on the same day. In a companion ease, Stewor: 
v. Dulles, 248 F.2d 602 (Per Curiam, July 3, 1957; Wilbur K. Miller, 
Danaher: and Bastian, Ct. JJ., dissenting), in which the passport applican‘ 
filed an affidavit denying membership for the past fifteen yecrs, and the 
Siete Department rejected this affidavit as insufficient eomplianec wit! 
the requirement for an affidavit as a prerequisite to a hearing, the court 
ffirnied the lower court in ordering the Secretary to consider the applica 
tion on its merits, following Boudin v. Dulles, 235 F.2d 532 (1956), notec 
in 01 A.J.I.L. 122 (1957). 


E.ct-adition—''offenses of a political character" '—À4f ‘‘war crimes,’ 
nonetheless '* political offenses"! within treaty 


Alleged war criminal brought habeas corpus proceeding for release from 
letentior ordered by the Commissioner on warrant filed by the Consul! Gen 


129 U.f.C.A. $$ 1621-1627. 
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eral of Yugoslavia charging murder and seeking extradition on the basis of a 
1902 treaty between the United States and Serbia. A previous decision 
held this treaty to be in force, 211 F.2d 565. The lower court granted the 
writ, 140 F.Supp. 245. The Court of Appeals affirmed. Karadzole v. 
Artukovic, 247 F.2d 198 (U.S. Ct. A., 9th Cireuit, June 29, 1957, Stephens, 
Ct. J.). The Supreme Court granted certiorari, Per Curiam, vacated the 
judgment and remanded for hearing under 18 U.S.C. § 3184, 355 U.S. 393 
(U. S. Sup. Ct., Jan. 20, 1958, Black and Douglas, JJ., dissenting). 


Jurisdiction of Federal District Court on civil side over airplane death 
on high seas—admiralty— Warsaw Convention 


In Noel v. Linea Aeropostal Venezolana, 247 F.2d 677 (U. S. Ct. A. 
2nd Cireuit, Aug. 9, 1957, Lumbard, Ct. J.), the court affirmed the de- 
cision below, 144 F.Supp. 361, digested in 51 AJ.I.L. 419 (1957), later 
opinion on amended eomplaint in 154 F.Supp. 162 noted below. In di- 
versity ease on civil side, the law applicable was a Federal treaty, the 
Warsaw Convention,” and it creates no independent cause of action, action- 
ability turning on the local law. Only the admiralty forum has jurisdiction 
over rights created by the Federal Death on the High Seas Act.? 

Nore: In Noel v. Venezolana, 154 F.Supp. 162 (U.S. Dist. Ct., S.D.N.Y., 
Nov. 29, 1956, Cashin, D. J.), the plaintiff’s amended complaint alleged 
that death occurred on board the aircraft in airspace, and therefore out- 
side the admiralty and within the civil jurisdiction of the court. Motion 
to dismiss for lack of civil jurisdiction was granted. 


Habeas corpus—existence of “‘time of peace’’—applicability of mili- 
tary law to offense by soldier dishonorably discharged while military 
prisoner 


Petitioner, while serving sentence imposed by previous court-martial, 
committed crime of conspiracy to commit murder on June 10, 1949. 
Petitioner had been dishonorably discharged on June 12, 1947, after his 
previous court-martial. For this subsequent offense, he was convicted 
and sentenced to life imprisonment by court-martial. Petitioner claims 
(1) he was convicted in ‘‘time of peace’’ and (2) he was entitled to a 
jury trial as a ‘‘civilian’’ in view of his discharge. The court held ‘‘time 
of peace’’ is for the determination of the political departments, and that 
war had not officially ceased with respect to either Germany or Japan. The 
eourt further held that then Article of War 2 (e),* which rendered amen- 
able to military law, including military trial, ''All persons under sentence 
adjudged by court-martial,’’ was Constitutional, and that the Toth, 
Covert, and Krueger? cases did not change this conclusion. Lee v. 


132 Stat. 1890. 

249 Stat. (2) 3000 et seq. 

3 41 Stat. 537. 

*10 U.S.C.A. $ 1473, now superseded by Art. 2(7) of the Uniform Code of Mili- 
tary Justice, 50 U.S.C.A. $ 552 (7). 5 350 U. S. 11 (1955). 

e 354 U. 8. 1 (1957) ; 51 A.J.I.L. 788 (1957). 
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Vadigen, 248 F.2d 783 (U.S. Ct. A., 8th Cireuit, Oct. 11, 1957, Barncs, 
Ct. J.) ; certiorari granted March 17, 1958 (N. Y. Times, March 18, 1958, p. 
48, eol. 5). 

NOTI : In Way v. Wilson, 153 F.Supp. 688 (U. S. Dist. Ct., D. C, Fes. 
10, 1956, MeGarraghy, D. J.), American soldiers being tried in Japare.? 
ecurt for off-duty offenses under the Protocol to Amend Article XVII «of 
the Ad ninistrative Agreement? sought preliminary injunction and declara 
tory judgment that the Protocol was void. Both were denied. 


In crnational administrative law—validation of German bonds- - 
scope of judicial review—right to jury trial 
Plair tiff, holder of German dollar bonds, had been denied validation c: 
his bonds by the validation board, an international administrative ageney 
established under a 1953 treaty ? between the United States and the Feder: 
Republ e of Germany and related legislation. Plaintiff brought an actic? 
in a Federal District Court for a decision that his bonds met the require- 
ments ior validation, and claimed the right to a full judicial trial before 
the cout and a jury. The court held plaintiff was entitled to a full scale 
indeperdent trial but was not entitled to a jury trial. Abrey v. Reusch., 
153 F.Supp. 337 (U. S. Dist. Ct., S.D.N.Y., March 27, 1957, Supplementz! 
Opinior, April 12, 1957, Herlands, D. J.). 


International aviation—Warsaw Convention—proper cour! for damage 
oction—'' doing business?" 


In Winsor v. United Air Lines, 193 F.Supp. 244 (U. S. Dist. Ct. 
E.D.N.V., June 25, 1957, Byers, D. J.), jurisdiction under Article 28 of 
the Wa ‘saw Convention ? was sustained on the ground the New Yorx office 
was the place where much of the booking over defendant's line was donc, 
and thit it is therefore a ''prineipal place of business," although tho 
princip: l executive office is in Chicago and main operating base in Denver. 
The jurisdictional conclusion was said not to be free from doubt. 


Admiralty—right to sue United States—reciprocal right to sue foreiq:. 
government—-proof of foreign law 


Libel by owner of Greek merchant vessel against United States fov 
damages from collision with U. S. Naval vessel. Libelant alleged that « 
U. S. eitizen owning vessel colliding with Greek publie vessel could suc 
the Greek Government for collision damage in the Greek courts, and there. 
fore the conditional waiver of sovereign immunity under 46 U.S.C.A. $ 
781 cf seq. was available. The United States denied this allegation. The 
court held, on the basis of expert and documentary evidence, that the 
condition of reciprocity had been met and that it therefore had jurisdic- 
tion. Nicolas Eustathion & Co. v. United States, 154 F.Supp. 515 (U. S 
Dist. Ct., E.D., Va., Sept. 10, 1957, Walter E. Hoffman, D. J.). 

1 T.I.A.S., No. 2848. 


? T. T.A.3., No. 2794. 
349 St: t. (2) 3000 et seq. 
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Inierpleader—authority of Estonian bank—requirement of personal 
service where practical 


Action by refugee officials of Estonian bank for bills and deposit made 
in American bank prior to Soviet occupation of Estonia. American bank 
sought interpleader against Soviet bank, refugee officials, and unknowns 
who sent ‘‘tested’’ cable demanding transfer to Soviet bank after Soviet 
occupation. The court granted interpleader and directed personal service, 
wherever practical, even if abroad. A/S. Kredut Pank v. Chase Manhat- 
tan Bank, 155 F.Supp. 30 (U. S. Dist. Ct., S.D.N.Y., Sept 18, 1957, F. van 
Pelt Bryan, D. J.). 


Evidence—discovery against foreign non-parties—letiers rogatory 
for examination of witnesses and production of documents relating 
to pre-trial phase of suit pending before foreign court 


Radio Corporation of America brought suit in a United States District 
Court against Rauland Corporation and another for patent infringement. 
Defendants counter-claimed, alleging that plaintiff was a party to an inter- 
national conspiracy in restraint of trade and in violation of United States 
antitrust laws rendering its patents unenforceable. In the pre-trial phase 
of the case the District Judge issued letters rogatory at the defendant’s 
request to the appropriate courts of Canada, England, and three other 
European countries for the examination of certain witnesses not parties 
to the original suit and for the discovery of documents in the possession 
of those witnesses. From an order of a Canadian court denying leave to 
examine the witnesses or produce the documents, an appeal was taken. 

The Ontario High Court, Gale, J., affirmed the result below in Ke Radio 
Corp. v. Rauland, [1956] 5 D.L.R. (2d) 424. In this ease, some of the 
desired evidence was stated to be relevant to the trial of the issue, though, 
as in the English case noted below, none of those requested to produce 
evidence was a party to the suit in the United States. Notwithstanding 
the relevancy of the material and the eourt's stated wish not to impede 
the principal suit, the request by defendants was denied as being too 
broad and vague under section 42 of the Canada Evidence Act.’ A re- 
quest merely reciting the words of the Act, asking for discovery of evidence 
‘‘relating to the matter in question . . ."' is not precise enough to apprise 
those affected by the order of what is required of them. The Act could 
not be construed to authorize persons in Ontario to undergo a broader form 
of inquiry in relation to an action pending in a foreign court than to one 
conducted locally. Leave was granted defendants to re-apply to the court 
for an order calling for production of specified or identified evidence. A 
question of privilege was reserved for the Commissioner’s determination 
upon defendants’ re-application. 


Note: In Radio Corp. of America v. Rauland Corp., [1956] 1 All E.R. 
049, digested in 51 A.J.I.L. 115 (1957), the Queen's Bench, reversing in 
part an intermediate opinion, [1956] 1 All E.R. 260, held that the examina- 
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tion requested by defendants was not authorized under the true eonsiruetion 
0. sect on 1 of the Foreign Tribunals Evidence Act, 1856. 


Conflict of laws—host-guest automobile action—recovery | aliawcd 
‘hough suit non-actionable in foreign situs of the accident 


In Lorris v. Angel, [1956] 5 D.L.R. (2d) 30, plaintiffs were injured n 
an cutomobile accident occurring in the State of Washington while ridir v 
as. guests of the defendant. Recovery was sought in the Supreme Cout 
of Drit.sh Columbia, in which Province all parties were domiciled. 

Whitaker, J., following the decision in McLean v. Pettigrew, [1945| z 
D.L.R. 65, stated and applied the conditions set forth in Corr v. Frac:s 
Times & Co., [1902] A.C. 176, 182; namely, that the wrong must be action- 
able in the jurisdiction in which suit is brought, and ‘‘the act must no’ 
have been justifiable by the law of the place where it was committed.”’ 
The coart found that defendant had been guilty of gross negligence 1° 
having failed to yield right-of-way at an intersection, hence had committed 
ar actionable wrong under the law of British Columbia. The defender: 
argued that although the first condition had been met, the second had nci 
been, since a suit by a guest may not be maintained against a host in ike 
State of Washington unless intentional injury is proven. Rejectin:: 
this contention, the court found that even though no intentional injury 
had been shown, defendant's negligence was punishable as an offens? 
against Washington law and, thus, was not legally justified within ike 
meanin’s of the second condition. 


Divorce—forcign decree 


In Robinson-Scott v. Robinson-Scott, [1957] 3 All E.R. 473 (United 
Kingdo n, Probate, Divorce and Admiralty Div., Nov. 6, 1957, Karmirsk., 
J.), a wife, after a marriage and honeymoon in Switzerland. at no time 
joined her husband in England where he was domiciled. She later insti- 
‘uted proceedings for divorce in Zurich, which was granted uncer ih 
law of the district permitting the court to acquire jurisdiction on a showin’: 
of three years’ residence by the wife, despite the fact that the husband’s 
domicile remained in England. In a proceeding instituted in England by 
the hus»and, it was held that an English court would recognize as valid 
a divorce decree granted by a Swiss court to a wife who had resided there 
for thrce years, even though the Swiss court founded its jurisdiction om 
a grourd not recognized by English law, since the English court wculc 
have aceepted jurisdiction on proof of a three-year residence in Erglenc. 


Nationalization of Czechoslovakian bank—appointment oy permanen: 
r^ceiwcr for New York assets 


The decision below, appointing a receiver, noted in 51 A.J... 432 
(1957), was unanimously affirmed in the Appellate Division, 157 N.Y.8. 
2d 904 (1956), and was similarly affirmed In a memorandum decision by 
the Count of Appeals. Stephen v. Zwnostenka Banka, 3 N.Y. 2d 862, 166 
N.Y.S. ¢d 309 (1957). 
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Testamentary trust—cy pres doctrine 


Testator’s residuary estate was placed in trust with directions to use the 
funds to send American citizens to study in the Armenian University 
in the Armenian S.S.R. Purpose was to create understanding between 
American and Armenian peoples. On application, the Surrogate held the 
existing international situation prevented literal compliance but that, under 
the cy pres doctrine, fund could be used for scholarships at centers of 
Armenian culture outside the ''iron curtain’’ countries. In Re Ara- 
mian’s Estate, 166 N.Y.S. 2d 1006 (Surrogate’s Court, N. Y. County, Aug. 
8, 1957, Di Falco, 8.). 


AMERICAN CasES ON ENEMY PROPERTY AND TRADING WITH THE ENEMY 


Ercona Camera Corp. v. Brownell, 246 F.2d 675 (Dist. of Col. Cir., May 
16, 1957), procedural rulings approved ; Straehler v. Brownell, 246 F.2d 615 
(Dist. of Col. Cir., June 13, 1957), findings below sustained; Landes v. 
Humphrey, 246 F.2d 703 (Dist. of Col. Cir., June 13, 1957), procedure 
formulated under Act for purpose of excluding cinnamon originating in 
China approved; Kaufman v. Brownell, 247 F.2d 553 (Dist. of Col. Cir., 
June 20, 1957), intervenors entitled to enjoin, pending ascertainment of 
their rights, sale of only their proportionate share and not all of corporate 
assets; Grabbe v. Brownell, 247 F.2d 402 (2d Cir., July 30, 1957), 1954 
Amendment extended time to file for administrative relief, but not for 
suit against U. S.; GMO. Niehaus & Co. et al. v. U. S., 153 F.Supp. 428 
(Ct. Claims, July 12, 1957), ‘‘enemy’’ ean recover illegally seized prop- 
erty despite Trading with Enemy Act; Klein v. Brownell, 155 F.Supp. 
086 (E.D.N.Y., Oct. 30, 1957), U. S. citizen, who voluntarily aequired 
and assumed permanent residence in Germany, an ‘‘enemy’’ within Act. 


AMERICAN CASES ON NATIONALITY 


Citizenship. U.S. ex rel. Lee Kum Hoy et al. v. Murff, 78 S. Ct. 203, 
355 U. S. 169 (Dec. 9, 1957), inaccurate blood grouping tests; Chow Bing 
Kew v. U. S., 248 F.2d 466 (9th Cir., May 20, 1957), in personam jurisdic- 
tion lacking, where indictment omitted alien's name, but ‘‘wilfully,’’ re- 
quired by statute, not required in indictment if evil purpose is shown; 
Dulles v. Richter, 246 F.2d 709 (Dist. of Col. Cir., June 17, 1957), foreign 
birth after citizen father enlisted in Bavarian Army; Paris v. Shaughnessy, 
247 F.2d 1 (2d Cir, July 2, 1957), ‘‘savings elause'' did not save alien 
who became ineligible for citizenship, although not deportable prior to 
1952 Act; Barber v. Rietmann, 248 F.2d 118 (9th Cir., Sept. 18, 1957), 
another savings clause case; In Re Skender’s Petition, 248 F.2d 93 (2d 
Cir., Sept. 6, 1957), effect of draft exemption as a ‘‘neutral alien’’ granted 
9 days after alien’s country became ally; U. S. v. Kenny, 241 F.2d 189 (2d 
Cir., August 8, 1957), denial of citizenship to alien National Guard member 
who had applied for draft exemption on grounds of ‘‘alienage’’; Louie Hoy 
Gay v. Dulles, 248 F.2d 421 (9th Cir., Sept. 12, 1957), sufficiency of evi- 
dence, admissibility of alleged father’s immigration file; Wong Moon Jee v. 
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Dulles, 248 F.2d 951 (ist Cir, Oct. 25, 1957), finding of non-citizenship 
affirmed ; Ng Gim Nun v. Dulles, 154 F.Supp. 898 (S.D.Ga., May 13, 1957), 
plaintiff’s father a citizen residing in U. S. prior to plaintiff’s Chinese 
birth; Get v. Dulles, 154 F.Supp. 577 (E.D.N.Y., July 11, 1957), sufficier ev 
of evidence, including blood grouping, established foreign-born minor as 
U. S. vitizen’s son; In Re Carvahal, 154 F.Supp. 525 (N.D.Calif., July 16, 
1957), effect of 1952 Aet on ‘‘treaty alien" who applied for relief from 
military service because of alienage; Petition for Naturalization of 8B., 
154 F.Supp. 683 (D.Md. Sept. 18, 1957), standards for establishing 
‘‘eood moral character’; Tin Mew Lee v. Dulles, 155 F.Supp. 708 
(D.Hewaii, Nov. 15, 1957), evidence required to show denial of rights and 
privileges as national under statute. 

Deportation. | Rowoldt v. Perfetto, 18 S.Ct. 180, 355 U. S. 115 (Dee. 9, 
1957), noted supra, p. 344; Karayanis v. Brownell, 248 F.2d 80 (Dist. of 
Col. Cir., June 6, 1957), effeet on alien who seeured non-quota visa of sub- 
sequent annulment for fraud of marriage to citizen; Boulemandis v. 
Brow?-ell, 247 F.2d 83 (Dist. of Col. Cir., June 13, 1957), effect of voluntary 
depariure from U. S. on eligibility for suspension of deportation; Gutier- 
rez-Sosa v. Del Guercio, 247 F.2d 266 (9th Cir., June 21, 1957), alien, who 
was adulterer prior to 1952 Act, ineligible for voluntary departure; Barler 
v. Lal Singh, 247 F.2d 218 (9th Cir, June 24, 1957), meaning of ‘‘pro- 
ceeding" in savings clause with reference to determination under Act of 
1917; Nani v. Brownell, 247 F.2d 103 (Dist. of Col. Cir., June 27, 1957), 
affirming 153 F.Supp. 679 (D.C., March 27, 1957), alien not notified pro- 
ceedings against him referred to Attorney General, due process; Quan v. 
Drowvell, 248 F.2d 89 (Dist. of Col. Cir., June 27, 1957), Attorney Gen- 
eral’s discretionary power to withold deportation of aliens within U. S. on 
parole basis; Wei v. Robinson, 246 F.2d 139 (Tth Cir, June 28, 1957), 
elien'« refusal to leave U. S. upon completing military training; Tseung 
Chu v. Cornell, 247 F.2d 929 (9th Cir, July 11, 1957) conviction under 
tax evasion statute as crime involving ‘‘moral turpitude’’; Yiannopoulos 
v. Robinson, 247 F.2d 655 (Tth Cir, Aug. 23, 1957), lack of reasonable 
substantial and probative evidence to support order; U. S. v. Holton, 
248 F.2d 787 (Tth Cir., Oct. 2, 1957), proper discretion by Attorney 
General under statute forbidding alien’s deportation to any country where 
he would be subject to physical persecution; Olumpius v. Butler, 248 F.2d 
169 (4th Cir., Oct. 7, 1957), evidence below sufficient for order; Lehmann 
v. C. 8., 248 F.2d 519 (6th Cir., Oct. 14, 1957), effect of savings clause on 
previous offenses; In Re Petition of Terzich, 158 F.Supp. 651 (W.D.Pa., 
July 26, 1957), collateral attack on final administrative deportation order 
not permissible; Sigurdson v. Del Guercio, 154 F.Supp. 220 (S.D.Cabf,, 
July 26, 1957), after proceedings judicially reviewed through habeas corpus, 
alien could not subsequently maintain declaratory relief action; In re 
Moyal's Naturalization, 154 F.Supp. 556 (E.D.Pa., Aug. 12, 1957), Penn- 
sylvania marriage after British divorce (adultery) to co-respondent in 
divorce not sufficient evidence of bad moral character even though such 
marri: ge is invalid in Pennsylvania, since most States permit it; Quintana v. 
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Holland, 154 F.Supp. 640 (E.D.Pa., Sept. 16, 1957), Congress’ rescission 
of status adjustment and withdrawal of deportation suspension more than 
5 years after adjustment upheld. 

Naturalization. In Re Carnavas, 155 F.Supp. 12 (S.D.N.Y., Sept. 23, 
1957), petitioner for naturalization, who filed application prior to expira- 
tion of 1940 Aet, entitled by savings clause to pursue course even though 
petition now would be invalid under 1952 Act, and even though petitioner 
was illegally in United States at time of application and thereafter. 

Denaturalization. U. S. v. Matles, 247 F.2d 378 (2d Cir, June 10, 
1957), civil nature of denaturalization and self-incrimination; U. S. v. 
Lucchese, 247 F.2d 123 (2d Cir. June 17, 1957), affidavit of good cause 
may be filed after complaint; U. S. v. Costello, 247 F.2d 384 (2d. Cir., July 
22, 1957), even if Government's affidavit invalid because of illegal wire taps, 
it should have been permitted to file new affidavit, admissibility of 1925 
and 1926 wire-taps, and 1943 wire-tap without Federal connivance; U. S. 
v. Matles, 154 F.Supp. 574 (E.D.N.Y., July 11, 1957), availability to de- 
fense of reports of Government witnesses relating to their testimony; 
U. S. v. Pellegrino, 155 F.Supp. 726 (S.D.N.Y., Sept. 26, 1957), summary 
judgment denied when substantial fact issue as to intent to deceive by 
defendant. 

Passport. Briehl v. Dulles, 248 F.2d 561 (Dist. of Col. Cir., June 27, 
1957), Kent v. Dulles, 248 F.2d 600 (Dist. of Col. Cir, June 27, 1957), 
Stewart v. Dulles, 248 F.2d 602 (Dist. of Col. Cir., July 3, 1957), all noted 
supra, p. 345. 

Miscellaneous. Amaya v. U. K., 247 F.2d 947 (9th Cir., June 25, 1957), 
non-diselosure of informer in trial arising out of assault on immigration 
officer upheld ; Vega-Murrillo v. U. K., 247 F.2d 135 (9th Cir., July 5, 1957), 
validity of indictment for illegal transportation of aliens; Chien Fan Chu 
v. Brownell, 247 F.2d 790 (Dist. of Col. Cir., July 18, 1957), meaning of 
place of ''last residence’’ under Refugee Relief Act; Savelis v. Vlachos, 
248 F.2d 729 (4th Cir., Oct. 7, 1957), validity of detention of alien seaman 
by immigration authorities; Reidy v. Comerford, 166 N.Y.S. 2d 748 (Sup. 
Ct., Spee. Term, Oct. 22, 1957), naturalized citizen who had previously 
voted at general election met registration requirements without proof of 
naturalization. 


Recent SIGNIFICANT GERMAN DECISIONS * 


Political division of Germany—age of majority of a refugee from the 
Soviet Zone 


The plaintiff was born in the Soviet Zone of Germany and domiciled 
there when he reached the age of majority (18 years) under the law of 
the German Democratic Republic. Soon thereafter he fled to Western 
Germany, where he was recognized as a political refugee. When a West 

* Prepared by M. Magdalena Schoch, of the U. S. Department of Justice. Space per- 


mits only the printing of decisions of the Federal Constitutional Court in this issue. 
Subsequent issues will carry other German decisions as well as some Austrian cases.—Enp. 
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Cou mn court in a civil proceeding issued a writ of execution sgri i, 
Fiw, Fe attacked the validity of the writ on the grounds that he was a 
rüror according to the West German Civil Code (7.6, under 21 yes: 
ent Cat applying the rule of the Soviet Zone to him constituicd & c's- 
c1 uration ‘tor reason of birthplace and origin," which violated Ari: ^ 
dé, pars. 1 and 3, of the Basic Law. The Federal Constitutions! C? 
c?svuls.ed his appeal for the following reasons: The lower eourt« apn’: 
Ly way of analogy, the general rule of the Introductory Law to ibe ( | 
Coce, according to which a person who has attained majority ander ' - 
national law does not lose this status upon beeoming a Germen citiz ^ 
eveti' under German law he would still be a minor. From this previsi 
they cerived the general conflicts rule that the status of majo tiy, ot 
acquirid, cannot be lost as a result of a change of domicile into a jur sd 
tion where the age of majority is higher. This is not dise*imination cv 
reason of birthplace or origin—quite apart from the question whet: 
earlier majority ean be regarded as a disadvantage or whether i sho 
not be looked upon as a status carrying both disadvantages and bereiiis 
Fecercl Constitutional Court, First Division, May 25, 1956 (1 BYR 83 '5€ 
3 Entscheidungen des Bundesverfassungsgerichis 11. 


— 
‘x 


Political division of Germany—continued domicile in Western Ge: 
many es a requirement for member of Parliament 


Federal Deputy Karlfranz Sehmidt-Wittmaek moved from l1lambu.: 
into the Soviet Sector of Berlin, where he accepted a publie ofice. Tc 
Federel Parliament declared that he had forfeited his seat since he hrd 
lost hi: eligibility under the Federal Election Law. The ex-deputy flu 
a complaint in the Federal Constitutional Court on the grounds thai, und r 
the Election Law, domicile in Western Germany was required to exist of 
the time of election only, and that moreover he still considered Hambu z 
as his domicile. The Court dismissed the complaint. The decision «^ 
plains that in view of the de facto division of Germany, ciiizensiip was 
not suídeient to qualify a person for a seat in Parliament (as had heen t'c 
ease under the Weimar Constitution); the Election Law had establish: d 
the additional requirement of domicile within the Federal Republie or n 
the ‘‘Land Berlin," meaning the Western sectors of Berlin; the loss oc 
such domicile must result in the loss of eligibility. The Court found is 
a tact that plaintiff had given up his domicile in Hamburg; any intentic s 
he risht have to return there at some indefinite time in the future was 
irrelevant. Federal Constitutional Court, First Division, May 31, 1950, 
(1 BvG 1/55). 5 Entscheidungen des Bundesverfassungsgerichts 2. 


The Potsdam wAgreemcnt and the German Communist Party—su,; 
pression of the Communist. Party and reunification of Germany 


Upon the application of the Federal Government, the Federal Consti- 
tutional Court declared that the German Communist Party was subversive 
within the meaning of Article 21 of the Bonn Constitution. (Artiele 21, 
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par. 2, provides: ‘‘Parties which according to their aims and the conduct 
of their members seek to impair or abolish the free and democratic basie 
order or to jeopardize the existence of the Federal Republie of Germany 
shall be unconstitutional.’’) It ordered the Communist Party dissolved 
and its property forfeited to the Federal Republic; and it prohibited the 
formation of any successor or substitute organization. The decision, which 
takes up more than 300 printed pages, contains a thorough analysis of 
Communist tactics and aims on an historical basis. From the viewpoint 
of international law the discussion of two arguments of the Communist 
Party is of interest. The Party argued that the suppression would vio- 
late the Constitution, inasmuch as it prevented the reunification of Germany, 
since it made it impossible to hold free elections throughout Germany, 
which were an indispensable precondition of reunification. The Court 
affirmed that the Preamble to the Constitution placed a duty upon all 
organs of the Government to strive toward reunification and to refrain 
from any measures which might impede reunification. But, it pointed 
out, reunification is not only an internal German affair but an interna- 
tional problem, which cannot be solved without an agreement among the 
oceupying Powers; any measure which they would adopt in future would 
supersede a court decision suppressing the Communist Party. Moreover, 
suppression now does not necessarily mean that the Communist Party 
cannot be admitted to participation in all-German elections when the 
time for reunification has come (pp. 125-133). The defendant Party 
also relied on the Potsdam Agreement for the argument that the Consti- 
tutional provision could not apply to political parties which were licensed 
as ''democratie parties’ by the military governments of the occupying 
Powers in the immediate postwar period. The Court explained that, in 
the light of the general political situation at the time of the Potsdam 
Agreement, the Allies chose the term ‘‘democratic’’ in the sense of ‘‘anti- 
national-socialist’’; that the subsequent breakdown of the Allied Control 
Council was due precisely to a lack of agreement on ''demoeratie" prin- 
ciples; and that, moreover, the licensing rights of the Military Govern- 
ments in the Western Zone were abrogated in 1950 in full knowledge of 
the provisions of Article 21 of the Bonn Constitution (pp. 113-125). 
Federal Constitutional Court, First Division, Aug. 17, 1956 (1 BvB 2/51). 
5 Entscheidungen des Bundesverfassungsgerichts 86. 


Supreme Restitution Court—decisions not subject to Constitutional 
review 


The Supreme Restitution Court affirmed a decision of a German court 
in a restitution matter. The losing party attempted to attack the decision 
on Constitutional grounds in the Federal Constitutional Court. The 
Court held that Constitutional review is inadmissible where the decision 
attacked has been affirmed by the Supreme Restitution Court, which, upon 
termination of the occupation regime, took the place of the American 
Court of Restitution Appeals (CORA), the Supreme Restitution Court 
for the British Zone, and the Higher Court of Restitution for the French 


a * 
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“o> (Chapter III, Article 6, of the Convention on the Settlement of Matte ~ 
Ain r out of the War and the Occupation, and Annex). These latt.» 
ets rested upun oeeupation law; their decisions were publie acis o° i ^ 
orc. py ing Powers, and hence not reviewable by the Federal Constitutior:! 
Court. The Supreme Restitution Court is likewise outside the Germe 
jud.cl: l organization; the jurisdiction which it exercises is not a men fos. 
ton o. German publie authority. It is a court ereated jointly by i:s 
participating Powers through an international treaty. Its internat on | 
cig acer is evident in the composition of the court: each division bes > 
presiding judge who may be neither a German national nor a vati 
o: one of the three other Powers, two German judges, and two judocs ^! . 
are naionals of one of the three Powers. The non-German" judges : 
entitled to diplomatie privileges and immunities; their sala-les are pa 
by their respective governments. In disputes over the juriscictior of ' 
Sapzerie Restitution Court an arbitral tribunal decides with binding où < 
on all German courts and authorities. Federal Constitutional Cous. 
Ruling of Nov. 6, 1956 (1 BvR 273/56). 12 Juristenzeitung 54 Na * 
1951). 


German assets in Switzerland —Washington Aecord—(terman-Sv 
Agreement of 1952 held not to violate individual rights guarantee ' 
nthe Basic Law 


On August 26, 1952, Germany and Switzerland entered inte three is. 
ments for a general financial settlement: (1) Agreement on German Asse - 
in Switzerland (Bundesgesetzblati 1952, II, 17) ; (2) Agreement en Neti! 
moni o` Claims of Switzerland against Germany (id. 22) : (3) Azrecin * 
on Mos'-Favored-Nation Treatment of Swiss Citizens in the Equalizat:ov « 

Ji.fe1 $ Program (id. 24). They became effective on Mareh 7, 1953 ‘Le 
of Mar‘h 7, 1953 (BGBL IT, 15). The first two agreements were 11e j 
wih the Allied-Swiss Agreement of August 28, 1952, concerning Gerne 
assets ^n Switzerland. In that Agreement Switzerland obligated hers. 
to pay Sw. Fr. 121,500,000 by way of reparations, which amount it wes t 
reecive from the German Government; upon payment of the amount, ‘I> 
provisions of the Washington Accord of 1946, which called for ike toir. 
liquidation of German assets in Switzerland and the divisior of the pr. 
eecds 11 equal shares between Switzerland and the Allied Govesnment:. 
were tc cease to have effeet with regard to German assets in Switzerios 
owned oy residents of the Federal Republic and West Berlin. The Swiss- 
Germar Agreement (1) provided that payment of the repar: tion amou 
called ‘or by the Swiss-Allied Agreement was to be financed prurmir: 
from ''eontributions"' payable by German owners of property in Switze 
land to the German Government, which amount to one third of the vale 
of thei: assets. Payment of the ‘‘contribution’’ is a condition for 1): 
re'ease by Switzerland (assets up to 10,000 franes were released uneor. 
ditionally), and it relieves the owner of payment of the capital levy whic ` 
he would otherwise have to pay under the Equalization of Burdens Law. 
The ass2ts of owners who fail or refuse to pay the ‘‘contribution’’ will b= 
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liquidated by Switzerland, and the proceeds paid over to the German 
Government, which pays the amount in German currency to the owner. 
The owner remains liable for the equalization levy; those owners who are 
not subject to the Equalization Law must pay one third of the value as a 
substitute for the levy. The Federal Republic waived in its own behalf 
and in behalf of its nationals any objections to the liquidation of German 
assets in Switzerland (Art. 10, par. 1). 

Plaintiff, 2 German national and resident, who owned a small piece of 
real property in Switzerland and who had been totally bombed out in 
Germany, paid the required ‘‘contribution’’ in order to avoid liquidation 
of the property in Switzerland. He asked the Constitutional Court to 
declare null and void the German law concerning the three Swiss-German 
Agreements (see supra) and the Agreement on German Assets in Switzer- 
land, on the grounds that they violated the Constitutional guarantees of 
private property (Article 14 of the Basie Law) and equality before the 
law (Article 3) as well as general principles of international law on the 
inviolability of private property. He argued that the Agreement and the 
law putting it into effect amounted to a partial expropriation without 
compensation by the Federal Republic; that the conclusion of the Agree- 
ment was not in the public interest, since Switzerland was unwilling to 
carry out the Washington Accord anyway; and that therefore there was 
no serious danger that Switzerland would proceed with the liquidation of 
German assets. 

The complaint was dismissed. The Federal Constitutional Court held 
that the Agreement on German Assets was called for in the public interest, 
for the protection of German property in Switzerland, which otherwise 
might have been liquidated £m toto. Switzerland regards the liquidation 
of German assets as a form of compulsory clearing; she is determined to 
carry out the Washington Accord as soon as the question of compensation 
of the owners is settled; nor were the Allies willing at any time to waive 
their rights under the Accord. ‘‘Through the Agreement the Federal 
Government achieved a complete release of patents and trademarks and 
of properties up to 10,000 franes, considerable concessions on the part of 
Switzerland in the question of clearing claims, and the possibility for owners 
of assets above 10,000 francs to obtain release of their property, even 
though with certain saerifiees."' 

The liquidation proceeds must be regarded as just compensation within 
the meaning of the Constitutional provision. The substitute levy on the 
liquidation proceeds does not constitute expropriation without compensa- 
tion nor does it violate equality before the law: 


Where the substitute capital levy is higher than the equalization-of- 
burdens levy imposed upon property within Germany, such differentia- 
tion is justified by the nature of things. Foreign assets as compared 
to domestic assets are subject to special chances and special risks 
varying from country to country. Therefore a special treatment 
of such assets within certain limitations, which were by no means 


exceeded here, is not arbitrary in the context of equalization of burdens. 
(p. 299.) 
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Plaiatiff would not have been injured in his Constitutional rights ev: 


i ke lad risked the liquidation of his property by Switzerland. ‘fhe * 


Was he injured when he made use of the opportunity to prevent such liquic* 
ton by paying the contribution provided for in the law. Nov docs Ami’: 


1) pacagraph 1, deprive plaintiff of any property rights. This ec: 
neons that the German Government will not grant German owners : 


assets in Switzerland diplomatie protection in matters concerning su ` 


a-scts. In making the Agreement the German Government d'd not neele % 


iis duty to protect German owners but rather acted in their interest, 


~ 


-^ 


is true that the Swiss Federal Court has held that Article 10, paragr ^ 


1, also deprived the German owners of the right to object to liquidas- 
(decision of July 12, 1955, 81 BGE II, 366). But even under this vi. 
no ric! ts of plaintiff are violated, since he had no right prior to the Arve” 


E 


nent i» protest against liquidation or to assert a claim for compensa: ` 
beyond the liquidation proceeds under Swiss law. Since Artiele 1! c 
the Basie Law was not violated by the Agreement, it follows that 1^ 
Agreement did not violate any general rules of international law, for tbe ^ 
ave no known principles of international law which safeguard priva‘~ 


p'oper y in a measure exceeding the provisions of Article 14. Feder. 
Constitutional Court, First Division, March 21, 1957 (1 BvR 65/54, 
6 Fatscheidungen des Bundesverfassungsgerichts 290. 


Concordat of 1933—continued in effect but not binding on the State: 
n erclusive State matters 


Tne Federal Government sought a decision of the Fedeval Cons: 
tional Court setting aside certain provisions of the 1954 school lesislatic: 


rc 


i 


of the State of Lower Saxony, which it alleged violated the schcol provisio: ~ 


of tke Concordat which the Hitler Government concluded witt the Vatizs 


or July 20, 1933. (While that legislation was in the draft stage the Apo- 
at vie Nuncio had voiced objections against certain provisions to the ledere 


tyvern nent, which had communicated them to the State (tovernment | 


The Federal Government argued that the Concordat was still in effect eu? 
that it was binding on the States under Article 123, paragreph 2, of tl^ 


Basic Law, which provides: 


‘Che international treaties concluded by the German Reich concert 


mne matters which under this Basic Law are within tle legislative 
jurisdiction of the States, remain in force if they are valid and cor- 
tinae to be valid in accordance with general principles of law, subject: 


to all rights and objections of the interested parties, pending the zor 


elu sion of new international treaties by the authorities competent undc 
this Basic Law or until they are otherwise terminated pursuant to th” 


prc visions which they contain. 


The State of Lower Saxony argued, first, that the controversial prevision. 
were nct incompatible with the Concordat, and, second, that the Federe: 
CGiovermnent had no right to demand that States comply with the schcol prc. 
visions of the Concordat, since the States had exclusive legislative jurisdic- 
ticn in matters of education (Article 70 et seg. of the Basic Law). Th: 
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States of Hesse and Bremen, which joined as defendants, argued, inter alia, 
that the Concordat was not coneluded Constitutionally, as it was concluded 
under the so-called Enabling Aet of March 24, 1933; that it had not sur- 
vived the National Socialist regime; and that it was in contradiction to 
the Basie Law of the Federal Republic. 

The Court decided against the Federal Government. It held that inter- 
national treaties made by the National Socialist regime under the Enabling 
Act must be deemed valid even though the Enabling Act was invalid 
under the Weimar Constitution. The school provisions of the Concordat 
became German law through publication in the Official Law Gazette 
(Reichsgesetzblatt) and through the law authorizing the Reich Minister 
of the Interior to issue the necessary implementing provisions. The re- 
peated violations of the Concordat by the National Socialist Government 
and the National Socialist Party did not abrogate the treaty nor was it 
ever canceled by either party or rendered obsolete by non-observance. The 
Concordat remained in effect after the collapse in 1945. The occupying 
Powers did not, and could not, abrogate it, although the British Military 
Government ‘‘suspended’’ it temporarily. The suspension of all interna- 
tional treaties of the German Reich (by Directive No. 6 of the Allied High 
Commission) until reinstated by agreement with the other party and with 
the consent of the Allied High Commission could refer only to treaties 
with former enemies. The Federal Republic is identical with the former 
German Reich, hence bound by international treaties concluded by the 
Reich; this is provided in Article 123, paragraph 2, of the Basic Law. 
Consequently the obligations under the Concordat must be fulfilled by 
the parties thereto. The Federal Republic, however, is unable to fulfill 
them since it has no power to enact school legislation. Nor can it compel 
the States to comply with the Concordat. Article 123, paragraph 2, pro- 
vides merely for the continued effectiveness of municipal law based upon 
a treaty made by the German Reich, but it does not prevent the States 
from changing such law if it is within their legislative powers under the 
Basic Law. A contrary result would seriously violate the federalist or- 
ganization of the Federal Republic. Federal Constitutional Court, Second 
Division, March 26, 1957 (2 BvG 1/55). 6 Entscheidungen des Bundes- 
verfassungsgerichts 309. 


German Constitution—status of Berlin—reservation of Military Gov- 
ernors, 1949—Constitutionality of Berlin laws not reviewable by 
Federal Constitutional Court 


A lower court submitted to the Federal Constitutional Court a question 
concerning the constitutionality of a law of Greater Berlin (West Berlin). 
The Court denied its Jurisdiction, summarizing its opinion as follows: 


Berlin is a State (Land) of the Federal Republic of Germany. The 
Basic Law is effective in and for Berlin to the extent that its applica- 
tion is not restricted by measures of the Three Powers which originated 
in the period of occupation and which are still in foree today. The 
reservation stated by the Military Governors in their approval of the 
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Dade Law precludes any organs of the Federal Republiz froin exe 
vis ne over Berlin any direct sovereignty in the broadest senso, $- 
eluding court jurisdiction, unless the Three Powers have in the mea: - 
‘ine approved of such exercise of sovereignty in specifie fields. Stax 
such an exception has not been made heretofore with regard to '; 
Fe leral Constitutional Court, this Court is at the present thus s 
eoripetent to decide the question of compatibility of Berlin laws wit > 
the Basic Law upon submission by a lower court. 


The Court explained that Article 23, first sentence, of the Basic “va: 
defines ihe territory in which the Basic Law is to apply for the tims ben 
ard expressly names the territory of Greater Berlin. Article 127 outho 
izes ihe Federal Government to put into effect laws of the !3izonal ke: 
nomic administration in Greater Berlin as well as the States in the Frere 
Acue, subject, however, to restrictions which the Three Powers may ini) 
(see Article 144, paragraph 2, of the Basic Law). Such a vestriciior 
found ia the Letter of Approval of the Military Governors, dated May 1’. 
1949 (ior complete text, see Documents on the Creation of the Germa» 
Federal Constitution, Prepared by Civil Administrative Division, Offic 
of Military Government for Germany, 1949, page 138), where it is said: 


t. A third reservation concerns the participation of Greater Derh 

oin the Federation. We interpret the effect of Articles 23 oud 11’ 
pava. 2 of the Basie Law as acceptance of our previous request ine’ 
while Berlin may not be accorded voting membership in the Bundeva.: 
or Bundesrat nor be governed by the Federation she may, neverth: 
less, designate a small number of representatives to attend the mectine- 
of those legislative bodies. 


This re,ervation was maintained in Article 2 of the Convention on Eek 

tions between the Three Powers and the Federal Republic. Its interpr: 

fation "as been eontroversial, especially with regard to the clause shi 

Berlin may not be ''governed'' by the Federation. The Allied Ilis 

Commission took the position that Berlin is not a ‘‘State’’ of the Feder. 
Republ e and accordingly nullified certain provisions of the "ederal 7,0 
concerning the Position of Berlin in the Financial System of the Federal 
Republie of January 4, 1952 (BGBl. I, 1) which were ineompatib!e wit: 
this view (see Notice of the Federal Minister of Finance, Janucry 3‘ 
1952, BGBL I, 115). In view of the legislative history of the Basic Tiv 

which was influenced by the fact of military occupation, and suhsequer* 
develop nents which have strengthened the ties between the Federatio^ 
ard Berlin, this Court cannot follow the view which denies Berlin iF“ 
status cf a State of the Federation. 

Under the reservation of the Three Powers, Federal legislation does not 
extend to Berlin; it must be expressly adopted by the Berlin legislature 
The Be lin legislature attempted to adopt the Law concerning the Federe) 
Constitutional Court (see Drucks. des Abgeordnetenhauses von Berlin N:. 
1300/57) but the Allied Kommandatura protested in a letter of Deeembe > 
20. 1952 (BK/O (52) 35). saying that the proposed extension of the juris 
diction of the Constitutional Court to Berlin violated the reservations lai . 
down ir the Letter of Approval of the Military Governors. The jurisdic- 
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tion of the Federal Constitutional Court over Berlin, independently of 
Berlin legislation, is provided in Article 166 of the Law concerning the 
Federal Constitutional Court to the extent that the Basic Law is in effect 
in Berlin. The reservation of the three Powers prevents the Court from 
exercising jurisdiction over Berlin if its decision constitutes the exercise 
of ‘‘governmental’’ power over Berlin. There is agreement that, in Anglo- 
American usage, ‘‘to govern’’ includes the activities of courts. The 
fact that the occupying Powers did not prevent Berlin from adopting the 
Federal legislation on court procedure and that consequently the highest 
Federal courts decide final appeals from Berlin courts, cannot sustain 
the argument that the Federal Constitutional Court has jurisdiction over 
Berlin. For the Constitutional position and function of the Constitutional 
Court is entirely different from that of the other highest courts. Its de- 
cisions would directly interfere with the legislature and the executive of 
Berlin, so that Berlin would be ‘‘governed’’ by a Constitutional organ of 
the Federation in an eminently political sense. Federal Constitutional 
Court, Ruling of May 21, 1957 (2 BvL 6/56). 10 Neue Juristische Wo- 
chenschrift 1278 (No. 35, 1957). 


BOOK REVIEWS AND NOTES 


fefenuticnal Law Reports. Edited by Sir Uersch Lauterpacht. .7.0 
London: Butterworth and Co., 1956. pp. xxviii, 460. TO s.; 1951: p, 
xliv, 7/4; 1952: pp. xl, 651; 1953: pp. xl, 693; 1954: pp. xxxvi, 502 
Battervorth aud Co. 1957. Tables of Cases. Indexes. 8U s. caca. 


Here a’ last is the start of an International Law Reports series vac) 
vill prov.de judges and practitioners, legal advisers of Foreign Offices ii « 
scholars with relatively complete texts, rather than mere digests, of eu 
rent deeisions of national and international courts relating to iut rse 
tional lav. For many years grateful users of the Annual Digest ead ic 
poris of Public International Law Cases have hoped for two things: more 
eumolete reports approaching the verbatim texts of the decisions thom 
selves and the narrowing of the time lag between the date of publieetios 
and tne year of the reports. 

Tue la'ter hope has been handsomely fulfilled with the aid of a graat 
from the Ford Foundation. The 1948 and 1949 Annual Digests appeared 
in 1953 and 1955 respeetively? The first volume in the newly named 
series- -International Law Reports, 1950—appeared in 1956 and iue vo 
umes for 1951, 1952, 1953 and 1954 were published in 1957. "Tae volumes 
for 1955 and 1956 are scheduled for publication in 1958 and thereofter ‘i 
is hoped to have the Reports published as early as is eompatib e with íi 
difficulties of eolleetion, translation and editing of the eases. Perhaps ‘20 
«e who has not collaborated with Judge Lauterpacht in this undertakine 
can fully appreciate the difficulties involved. It is of inestinable valuc 
to have judicial decisions which are written in so many languages avail- 
ble in English—one of the official and working languages of the Interra- 
tional Court of Justice and of the United Nations. 

A gradual shift from digests of eases to more complete reports was 
init.aàied by Judge Lauterpacht even before the change in title ef tke 
series. In International Law Reports, the custom is continued of dividiu. 
‘he mate-clauls of each ease into ‘The Faets’’ and ''Held." This method 
of preser tation has always seemed somewhat artificial to the reviewer, but 
it is an iid to ready reference. Comparison of a number of cases repro- 
duced wth the original law reports reveals that the Editor and his eol. 
“sborators replace portions of the reports with summaries and omit povticrs 
of the ooinions whieh they do not consider important. (For example, 
the dvtaiced submissions and conclusions of the Agent of the United Kirs 
dom in the Anglo-Norwegian Fisheries Case, [1951] LC.J. Reports 139- 
123, are omitted in International Law Reports, 1951.) In these respects, 
the D» te: national Law Reports fall short of a genuine international liw 
reporter series. llowever, great care has been exercised in editing the 


1 isco review in 50 A.J.I.L. 976 (1956). 
281 
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cases to include matters relevant to the issues decided and verbatim texts 
or literal translations of passages bearing on international law. In fact, 
many of the eases appear to be fully reported. Moreover, one ean forgive a 
certain amount of editing in the pleasure of having readily available such 
fare as Lord Asquith of Bishopstone’s award in Petroleum Development, 
Lid. v. Sheikh of Abu Dhabi; Professor Georges Sauser-Hall’s award in the 
Gold Looted by Germany from Rome; the Aden, Italian and Japanese 
eases involving Anglo-lranian oil; and, in sum, almost all of the for- 
eign-language decisions in the volumes. 

Since it is impossible in the space of a review to assay the legal impliea- 
tions of more than 3000 pages of international law cases, the reviewer 
ylelds to the temptation to indulge in some politieal arithmetie. "The 
five volumes under review print 17 decisions or opinions of the Interna- 
tional Court of Justiee and 71 deeisions of other international tribunals, 
including international arbitral tribunals and the Administrative Tri- 
bunal of the United Nations. Decisions of national courts on questions 
of international law provide an interesting pattern. Over the five-year 
period, the following numbers of cases are reported by country: Argentina 
(11); Australia (6); Austria (40); Belgium (49) ; Brazil (2) ; Burma (2); 
Canada (10); Ceylon (2); Chile (4); Colombia (1); Denmark (3); 
Egypt (6); Eire (1); England and the British Commonweath (59); 
Franee (101); Germany (59); Greece (11); Holland (100); India (29); 
Israel (51); Italy (46, not ineluding eases for 1953 and 1954 which 
wil appear later); Japan (4); Jordan (1); Luxembourg (7); Mexieo 
(11); New Zealand (2); Norway (18); Pakistan (6); Peru (1); Philip- 
pines (12) ; Sweden (5) ; Switzerland (26); South Afriea (22); Thailand 
(1); United States (190) ; Venezuela (11). 

Here is where we are getting our decisions of national eourts dealing 
with questions of international law. What about the 47 Members of the 
United Nations not included in the above list? While no decisions may 
have been rendered in some countries, with others it is a question of ex- 
tending the coverage of national contributions. Comparison of the French 
decisions reported in the 1954 International Law Reports with those noted 
for 1954 in the 1955 Annuaire Francais de Droit International (pp. 533- 
592) also suggests that contributions from some countries are less than eom- 
plete. Judge Lauterpaeht has indicated his awareness of both of these 
problems in his Prefaee to the 1951 volume and plans to fill in the gaps 
as eases become available. 

The ''Classifieation'' in accordance with which the Editor distributes 
eases in the volumes has been revised and will fortunately be reprinted 
each year. It serves a useful purpose and its absenee in some previous 
volumes has been annoying. It is interesting to note that no cases on 
state responsibility appear in the volumes for 1950, 1951 or 1952. 

With the 1958 volume, the Editor is abandoning the practice of assign- 
ing marginal ease numbers to decisions, and cross references are made to 
pages. This is an advantage, since there has arisen a tendency—of which 
the reviewer has himself been guilty-—to eite eases by meaningless number 
rather than by identifying name. 
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Cne e: nnot conclude without paying a tribute to the imagiration, skill 
and patience with which Sir Hersch Lauterpacht has brought to fruition 
‘his lrapertant series; and one joins with him in expressing gratituce for 
* ie exact ng labors of his contributors: ‘‘ Theirs is a selfless task, dischorged 
in the be-t tradition of service,” he writes, ‘‘and I can only hope that tacy 
will fid some compensation in the thought that the International Law Ri 
poris have, thanks to them, become an indispensable tool for the study, the 
teachiug and the practice of international law.’’ 

HrRBERT W. Dios 


Tratado de Direito Internacional Público. (2d ed.) By Hildebrando 
Accioly. Rio de Janeiro: Ministry of Foreign Relations, 1936, 19507. 
Vol. HI: pp. viii, 411. Index; Vol. III: pp. viij, 535. Index. 


In the review of Vol, I of the Brazilian jurist's Treatise on Interna. 
tonal Law? attention was called to the importance of the work not only 
because cf the authority of the Legal Adviser of the Brazilien Foreign 
Office but because of the light which the treatise throws upon tne position 
of Lrazil in a number of controversial issues of recent years. 

Tne present volumes conclude the work, Volume II dealing with intcr 
national organization and with the scope of territorial, maritime, and 
eerial jurisdiction; and Volume II with procedures of pacifie settlement, 
end war and neutrality. Of special significance is the treatment oi icr- 
ritorial waters and the continental shelf, in respect to which a number of 
the Latin American states have taken extreme positions. Brazil, as usual, 
follows a more moderate course, seeking to reconcile conflicting views and 
to propose a constructive solution. Unfortunately the volume went t» 
press before the Inter-American Council of Jurists met in Mexico Cry 
in 1956, where the róle of Brazil as eoneiliator of conflicting opinions was 
put to the test. 

The opening chapters of Volume III discuss in detail the forms of 
pacific settlement and will be useful for the illustrations they give of 
eases in -vhich Brazil has had a part. Succeeding chapters review ihe 
laws of var and neutrality, somewhat academically, it might be argued. 
in respec’ to their observance, but justifiably, as the author sees it, in 
view of tlhe practical possibilities of the existing international situation. 

Aitention should be called once again to the urgent need of en English 
translatio1 of the leading treatises of Latin American jurists. 


C. Q. FENWICK 


Internaticnal Law. Cases, Text-Notes and Other Materials. By Walter 
H. E. Jaeger and William V. O’Brien. Washington: Georgetown 
University Press, 1958. pp. xx, 620. $6.00. 


This bcok, a preliminary edition, is the latest transformation of Pro- 
fessor Freeman Snow’s Cases and Opinions on International Law (1893). 


150 A.JJ.L. 973 (1956). 
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Product of the collaboration of Professor Jaeger and a younger colleague, 
who is Professor of International Law in the Edmund A. Walsh School 
of Foreign Service, it differs radically from Cases on International Law 
(1937), the well-known product of Professor Jaeger’s collaboration with the 
late Professor James Brown Scott. It is about half the size of the 1937 
volume; discards three of the characteristic features of that volume (di- 
vision of international law into substantive and procedural law, major 
emphasis of decisions of foreign courts, inclusion of extensive problem 
notes); omits all cases on compulsive measures, war, and neutrality; and 
devotes considerable space to a new feature (interspersed text-notes or 
essays pointing out the significance of the cases reported or discussing 
questions on which adequate cases have not been found). Some perennial 
favorites of the classroom will be missed, but their places are acceptably 
filled by decisions of the last twenty years, including one decision of 
1957 and four of 1956. Of the 178 cases reported, approximately one 
third were decided by international tribunals, one third by American 
courts and one third by foreign courts. No case appears to have been 
included in this edition, as some cases may have been in its immediate 
predecessor, for the sole purpose of impressing the student with the fact 
that principles of international law are applied, as occasion arises, in 
national courts throughout the world. The editors have thoughtfully 
provided a three-page glossary of legal terms. They will doubtless in- 
clude an index in the definitive edition. The book as it stands 1s an excel- 
lent tool for the teaching of international law, especially to undergradu- 
ates. The definitive edition may be expected to be still better. 


EbGAR TuRLINGTON 


Aggression and World Order. A Critique of United Nations Theories 
of Aggression. By Julius Stone. London: Stevens and Sons; Sydney: 
Maitland Publications; Berkeley and Los Angeles: University of Cali- 
fornia Press, 1958. pp. xiv, 226. $5.00. 


Some twenty-five years ago I (hereby adopting the personal pronoun 
as used in the book under review—though later in the book it becomes 
‘‘the Writer") made an attempt to define aggression and decided that 
it was a futile effort. Many others have tried it, some with the same 
result, some to their own satisfaction. Various League of Nations bodies 
studied the definition of aggression, and the United Nations has renewed 
the effort, but not yet has there been agreement on a definition, or even that 
a definition is desirable. 

Dr. Stone covers these efforts with thorough documentation and analy- 
sis and arrives at the same conclusion as did this reviewer and many others. 
At page 3 he is raising doubts as to the practical importance of the notion 
and as to the possibility of defining it; and at p. 133: 


the fact that no adequate and reliable short cuts to the judgment of 
“aggression” at the moment of erisis are thus available, must inevi- 
tably raise the question whether we are wise to continue to try to 
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ise collective peace enforcement action on the notion of ‘‘aggressier, 
otal 


eve ar: no objective criteria in the notion of aggression and the desire 
^er tim is ‘fa eonecaled demand for international legislation cn a formu 
sob e eae’? (p. 17). 


"ye "aet is that uo developed legal system has ever succeeded in taku: 
the notion of ‘‘aggression’’ as the central point of its remulation oi 
the vse of force. (p. 18.) 


The difficulty begins when one tries ''to define, in advance of the evens ev? 
«p 8s to allow automatic application, that quality of State conduet whi'h 
ig to b» coemed ageressive’’ (p. 106). However, neither is ‘‘dve prosess’ 
iu Ameriean Constitutional law capable of precise limitation by odvane- 
definition (Chapter VII); but, while there is domestic machinery for 
mitigating this lack of criteria, ‘‘in international society no meaus ex 
even of collective redress of the gravest wrongs’’ (p. 180). With rega-d 
‘9 tue Draft Code of Offenses against the Peace and Security o? Mankina. 


sang une hopes for any dramatic advance in securing international 
peace by the establishment of individual liability for the erime of 
"agcression' are without assured base, even if we leave aside tuc 
prac’ ical question how we could ensure that justice in these wattcrs 
could in fact be made to apply equally to victor and vanquished. 
(p. 149.) 


So, in Chapter 9, the author reaches certain conclusions. An agreed defi. 
nition of aggression is unattainable; it is unnecessary for Security Coune l 
action St can aet on threat or breach of peace), and unsuccessful n the Gen- 
eral Assenbly, with its bloe voting and log-rolling, which is not a judicial 
organ anl would only debate interminably whether a situaticn was ag- 
gression or not. The question is rather ‘‘Who are the true claimants to 
intermoticnal justice? States or human beings?’ (p. 168.) All this is 
Ciffientt but **it behooves us to do what we ean,'' so we should address ouv 
selves 'to the central problem of preventing breaches of the peace as such, 
vithont t-ving to bez those questions of ultimate justice, and thoss questions 
0* pre^erenee between competing national versions of justice, which we arc 
as yet qiiie unable to solve in very many cases.” (p. 175.) A “Dis 
course’ 13 added at the end, favoring a United Nations Peace }orce with 
limi^cd o jeetives. 

The reider is taken in various directions; he follows several rivulets 
C? thorght, sometimes stumbling over an erudite phrase, sometimes pausing 
to reflect upon an idea; but all the rivulets come together in a steedy 
stream lending out into an ocean of thought yet uncharted. In 1930 this 
reviewer wrote: (If a State has the right to decide its own righis, ard 
then to cefend them, in legitimate self-defense, there can be no contro! 
of war’’; in 1958 the author writes: ‘‘Few will disagree with the view that 
ike »robloms of third party settlement, of maintaining the peace, and of 
dsa mament, are finally interdependent and must for full success be coa- 
curreutly approached.” (p. 175.) Of what use is it to provide a legal 
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definition of aggression until the community of nations is so organized that 
it can apply and maintain law? 
CLYDE EAGLETON 


La Reconnaissance Internationale et l’Evolution du Droit des Gens. By 
Jean Charpentier. Paris: Editions A. Pedone, 1956. pp. xii, 357. 
Index. 


There is no gainsaying the fascination which seemingly insoluble prob- 
lems of international law and relations exereise on students labormg in 
this field. Recognition in its various aspects and applieations is one of 
those problems. In analyzing recognition, writers have not only attempted 
valiantly to construct a theory consistent in itself and with heterogeneous 
faets, but one senses an effort on their part of submitting to governments 
suggestions for improved practice that would be more consistent and at the 
same time overcome some of the deficiencies which have been the by-product 
of the decentralization of the family of nations. Writers apparently feel 
strongly the need of adhering firmly to some guide lines, whereas govern- 
ments muddle through with the aid of one or more rules of thumb. Ex- 
pediency has not been productive of consistency. What makes the situa- 
tion with respect to recognition somewhat worse is the virtual absence of 
applicable decisions of international tribunals. Judgments of domestic 
tribunals more often than not reflect national policies and preoccupations; 
and out of the welter of municipal reports it is hardly possible to develop 
8 consistent theory. 

Dr. Charpentier undertook this study of recognition—of which Professor 
Suzanne Bastid, in her Preface, says that if it does not present a new 
theory it presents an original contribution—in spite of the substantial 
monographs by Professor Lauterpacht and Dr. Chen. Obviously he hoped 
to avoid the errors of his predecessors and to present a theory which 
would be applicable to all cases of recognition, including new rules of 
eustomary international law. The key concept of his work is ‘‘opposa- 
bilité.” New situations in international relations are either ‘‘opposable’’ 
or ‘‘non-opposable,’’ and the effect of recognition depends upon whether 
it relates to one or the other, although basically recognition has a single 
meaning in all cases. There is no English equivalent to ‘‘opposable’’ 
and ‘‘opposabilité’’ and these terms have been used in their French sense. 
In some contexts it may mean ‘‘obligatory’”’ or ‘‘binding.’’ Thus in the 
Free Zones ease, the Permanent Court of International Justice held that 
Article 453 of the Treaty of Versailles ‘‘n’est opposable à la Suisse," mean- 
ing that this article ‘‘is not binding" on Switzerland. In another con- 
text it may mean ''enforceable." Thus in the Anglo-Norwegian Fisheries 
case, the International Court of Justice held that the prolonged abstention 
of Great Britain would permit Norway ''d'opposer son système au Roy- 


1Thus G. Schwarzenberger, International Law (2nd ed., 1949), p. 62: ‘*The prin- 
ciple can, therefore, be formulated that short of a customary rule of international 
customary or treaty law, a new State of affairs is not opposable to a State which has 
not recognized it, and, if it has done so, only within the limits of such recognition.’’ 


PrÁ& 7 
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"u0-i/ ui" meaning that it would warrant Norway's ''enforecment o. 
hor system against the United Kingdom." In still other cases it seems 
to mean n) more than that the situation produces legal or juridical 
eonsequcenet s. 

A ehange in the international legal order is directly ‘‘opposable”’ vis-à-vis 
thou stetes if brought about in a manner compatible with that order ‘p. 
211). This the birth of a new state or a new government, thet is, ike 
om orecnce of new governmental competences or jurisdictions, is directly 
opposable contra omnes. So is the acquisition of new territory by occupi- 
tion or the drawing of base lines according to a certain system, as im thi 
case Of Norwegian waters. International law does not prohibit or regu- 
laic the formation of new states through secession or otherwise, nor docs it 
prohibit o1 reeulate the formation of new governments by revolution or 
atberwise “pp. 160, 167, 168, 174). International law requires niczely 
syeetive existence of a government and, in the ease of new states, territory, 
vopulation and independence as elements of effective existence. As soon as 
new Mat» or government has acquired effective existence it becomes op- 
posable cotra omnes. Its legislation within the limits of the pree pts 
of private international law becomes applicable, its responsibility js en- 
saved, although in the present state of international judicial organization 
it cannot le invoked, and its international commitments are valid (p. 169). 
All thes? cfforts are the result of opposability, and not of recognition. 

A situat on is ‘‘inopposable’’ if it is brought about in violation of, or is ixw- 
compatible with, the existing international legal order or a particular, pro- 
somably, conventional right of another state. An example of tre former 
would be the extension of the sovereignty of a state over portions of the 
high seas or the continental shelf contrary to the principle of the freedom 
of the sea» (pp. 218, 132). Such situations and others which seem to be 
long to a different category, like belligerency or the establishment of € 
protectorate, are ‘‘inopposable’’ in the sense that they do not produce a 
juridical ‘mpact on other states. Their only chance of brineing nout 
such on inipaet appears to be in their effectiveness and, it seems from the 
suihor's ergument, in their being recognized by other states. 

The main error of the prevailing doctrines is their failure to distinguish 
between opposability and recognition. The author subjects these the 
orems, th» constitutive and declaratory, the obligatory and discretionary, 
and their various combinations, to a searching examination and they a 
found wanting. What, then, is the right view? According io Di. 
Charpent er, recognition in all cases means an engagement on the part 
of the resognizing state. Recognition, he says, ‘‘being a voluntary act, 
takes plaze within the scope of obligations of the State which grants it. 
Recognition is an engagement. Thus appears the unity of the act of recog- 
nition: recognition always being an engagement, its immediate effect is to 
obligate the State granting it to respect the situation which is recognized. `’ 
.p. 202.) The fundamental unity of recognition is compativle with s 
diversity in application. In connection with situations which are op. 
posuble, recognition has minor significance, presumably because it does not 
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increase substantially the obligations of the recognizing state. On the other 
hand, in connection with situations which are inopposable, recognition has 
the effect of adding materially to the recognizing state's obligations. 

Recognition thus conceived is always relative in the sense that it has 
binding effeet on the reeognizing state alone (p. 265). It is also invari- 
ably unilateral, diseretionary and revocable (pp. 270, 275, 281). In ease 
of an opposable situation sueh as a new state or government, the with- 
drawal of reeognition does not affect the opposability but terminates the 
effects proper to recognition (p. 276). On the other hand, in ease of an 
inopposable situation such as the illegal conquest of Ethiopia by Italy, 
revocation has the effect of restoring the original inopposability. Such 
was the effect of the British withdrawal in 1940 of the recognition accorded 
this conquest in 1938 (p. 277). 

Turning to the consequences of recognition, the author points out that 
these relations normally include exchange of diplomatic representatives, 
the right to sue and the right to dispose of assets in the territory of the 
recognizing state (p. 207). He attaches great importance to the point 
that recognition does not obligate the state to any particular relationship, 
and that the relations which normally follow recognition are not in any 
sense necessary consequences of it: recognition is the condition of diplo- 
matic relations, the right to sue and the right to dispose of assets (pp. 
209, 212, 213). 

At this point the author’s view of recognition becomes difficult to dis- 
tinguish from the declaratory doctrine. If recognition is ‘‘proof of the 
validity of the situation with respect to the State which granted it,’’ in 
what, precisely, does the distinction lie? If, on the other hand, a situa- 
tion is opposable erga omnes, that is, has legal effect regardless of recogni- 
tion, is this not precisely the assumption underlying the declaratory 
doctrine? And if such a situation has legal effects without recognition, 
why is recognition given the meaning of ‘‘proof’’ or ‘‘attestation’’? By at- 
tributing to recognition the meaning of ‘‘proof’’ or ‘‘attestation,’’ the au- 
thor slides back into the realm of the constitutive doctrine and abandons his 
view concerning ‘‘opposability,’’ although some incidents of state practice 
cannot be explained in any other way. An unrecognized state or govern- 
ment is as responsible for observing international law as is a recognized 
state or government. This is surely the sense of the Tinoco and the 
Corfu Channel cases. To be sure, in the absence of relations, there is no 
practical method available to states to insist upon the consequences of 
responsibility. However, mere ''attestation'' of the existence of a new 
state or government would not change the situation unless it were fol- 
lowed by the initiation of relations. By conceiving of recognition as 
'*proof'' or ‘‘attestation,’’ the author confers upon governments a power 
or competence which they do not possess under positive international law. 
It may be attractive but it 1s somewhat misleading to regard states as organs 
of international law and to attribute to them the power to grant or to re- 
fuse ‘‘attestation’’ to new states or governments. 

The situation might be different if the process of recognition were col- 
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tectivized, although it is quite conceivable that collectivization would 
m-rely intensify defects. The author devotes some attention to the effect 
of interna’ ional organizations, particularly of the United Nations, upon 
seengaitior. His analysis leads him to point out that this effect is less 
thot wnat night have been expected. 

This is ¢ useful and, apart from some minor blemishes, a carefully docu. 
mented stidy and Dr. Charpentier has shown remarkable courage and 
d-termina‘ion in undertaking it. 

Lee Gross 


Nationulit ; and Statclessness in International Law. By P. Weis. London: 
Stevens and Sons, 1956. pp. xxvii, 338. Index. $10.10. 


Although nationality laws are among the most intimate and jealously 
guarded parts of municipal law, the state's powers in nationality matters 
ave not entirely unlimited. However fragmentary the principles of inter 
national l: w on nationality may be, nationality laws must conform to them 
As lone as nationality laws operate strictly within the state, international 
law dors rot come into play. Only in situations in which nationality laws 
have some trans-national effects, do conflicts with international law arise. 
Such an international aspect presents itself, for example, when the question 
is one of determining a disputed nationality in cases of claims for diplomatie 
proteetion or in settling jurisdictional disputes before claims commissions. 

In his hook Dr. Weis offers a systematic discussion of nationality laws 
in relaiior to international law. The third part of his study, ‘‘The Public 
Internaticnal Law of Nationality," deserves particular attention. Ii 
discusses the limitations on eonferment and withdrawal of nationally: 
the effeet: of territorial tranfers on nationality; statelessness and plural 
nationality. Of special interest is the author's discussion of proof of na- 
tionality before international tribunals and municipal eourts—a problem 
frequently omitted. Throughout his presentation the author maintains a 
nappy balance between jurisprudential and doctrinal discussions. 

This thorough and lively study reveals the existence of few well-esta»- 
lished rules of international law. Thus, for example, voluntary natural- 
ization of an individual is firmly established as is the principle according 
to which naturalization is considered prima facie valid unless proved that 
it has been obtained by fraud, misrepresentation or concealment of material 
facts. International law neither recognizes a right to nationality nor 
prohibits statelessness. As individuals may claim some international 
protectior only through their states, numerous stateless persons are with- 
out any iaternational protection. To alleviate and reduce its undesirable 
consequel ces, Conventions relating to the Status of Refugees and on 
Status of Stateless Persons were concluded. 

Unfortunately the judgment of the International Court of Justive in 
the Notte»ohm case was rendered too late to be fully discussed by the author. 
The case was decided by the International Court of Justice on grounds ot 
effective nationality. In arriving at the decision, the Court may have been 
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unduly impressed by the fact that this ‘‘nationality of econvenience’’ was 
obtained during the war to secure neutral status. In this connection the 
reviewer wishes to make one of the few reservations to the otherwise ex- 
cellent study. As the Nottebohm case well shows, the interpretation of 
nationality laws both by international tribunals and municipal courts may 
well depend on the conditions in which naturalization or loss of nationality 
oceurs. The author’s very brief reference to enemy status would have 
warranted fuller investigation. Nationality laws of most Eastern Buro- 
pean countries require permission for expatriation, short of which, the 
nationality of the refugee continues. In these circumstances, it is un- 
fortunate if the courts of a third state regard the individual as retaining the 
nationality of the state with which he has severed all ties. The Swiss 
Supreme Court reached such a decision not so long ago (Stransky v. 
Ziwnostenska Banka and Obergericht of Canton Zurich, 81 Bundesgerichts- 
entscheide I at 232 (1955). For this reason the term ''stateless person"' 
must also include a de facto stateless person, a concept which seems to rest 
on the negative aspect of effective nationality and which is mentioned by 
the author only briefly. Finally, reference may be made to a judgment 
of the United Nations Administrative Tribunal (Julhiard, Judgment No. 
62, Dec. 3, 1955) which decided the question of plurality of nationality of 
an international civil servant. 

Realistically appraising the possible development of principles of inter- 
national law in the field of nationality, the author correctly views this 
prospect as being an integral part of larger ‘‘. . . efforts for the integra- 
tion of human rights in international law and for their guarantee by the 
safeguards of international law." (p. 260.) 

Sinee he was assoeiated with the International Refugee Organization and 
the United Nations High Commissioner for Refugees, Dr. Weis brings to 
his study practical experience and profound insight. His study is an 
excellent and notable contribution to a much neglected field. 


GERHARD BEBR 


The British Year Book of International Law, 1955-56. C. H. M. Waldock 
(editor). London, New York, Toronto: Oxford University Press, 1957. 
pp. vii, 367. Index. $8.80; 55 s. 


The 82nd issue of the British Year Book of International Law is by title 
designated as covering 1955 and 1956, possibly to reduce the gap be- 
tween the year of publication and the year covered by the contents. With 
this volume, Professor C. H. M. Waldoek assumes editorial direetion of 
the British Year Book and it is elear that the work is in able hands. 

Professor Waldock himself contributes a perceptive analysis of the ‘‘De- 
eline of the Optional Clause," but appears to the reviewer to be overly 
concerned with what he refers to as ‘‘a glaring inequality in the position 
of a State which does and a State which does not make a declaration" ac- 
eepting the compulsory jurisdiction of the International Court of Justice. 
Just why a state which has for years declared its willingness to be sued 
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eu tie ba ds of conditions formulated by itself should feel unfaicly treated 
vzle;s it ‘an denounce its declaration of acceptance when sued by a mo: 
reve it eo wvert, is not elear to this reviewer. Professor Waldock is prop- 
‘ly cvitial of the ‘‘pernicious’’ reservation by the United States ot de- 
Ds stie ju isdiction ‘as determined by the United States.’’ 

Sve sievald Fitzmaurice continues his now indispensable series on CTh. 
Law and Procedure of the International Court of Justice’’ on points o^ 
sthstantie law decided from 1951 to 1954. In relation to the Minquiers 
fuse oo beeaks new ground in his discussion of the so-called ‘‘eri‘ical Gate” 
& tev which the actions of parties to a dispute ean no longer affec. the issn 
Vita Du uinating perspective, Sir Hersh Lauterpacht discusses ''Bricrly 
Contribution to International Law.” Dr. R. B. Looper of the Univ sr? 
or Illinois has two studies in the volume: a useful note on ‘The Twv 
Power in India" and a comprehensive and critical article on ^' ‘Federal 
state’ Causes in Multilateral Instruments." Other articles are eo^ 
ribat d oy Mr. D. H. N. Johnson on ‘‘The Effect of Resolutions o: tns? 
G.nerel assembly of the United Nations’’; by Dr. G. C. Cheshire on “Tho 
Siovi^ ar ce of The Assunzione” in crystallizing ‘‘the doctrine of the proper 
law of tbe contract; by Dr. D. W. Bowett on ''Colleetive Srl1f-Defen?e 
under thc Charter of the United Nations"; by Professor Normar Douitwieh 
on "Inte national Aspeets of Restitution and Compensation for Vi-tinis 
cr the Nozis" ; and by Mr. E. Lauterpaeht on ‘‘The Hague Reguletions 
and the Seizure of Vunitions de Guerre." There are notes by Mr. A. 3. 
Lyons anl Professor Luke T. Lee, book reviews, and decisions of English 
courts during 1955 involving questions of international law. 

Tie veluine is almost 200 pages smaller than the 1954 British Year 
Boo, hut the contents are richly rewarding. 

IHzeRBERT W. Briss 


Annuaire Francais de Droit International. Vol. IT, 1956. Paris: Centre 
National de la Recherche Scientifique, 1957. pp. xx, 990. Index. Fr. 
2400. 


The 1956 Annuaire Francais de Droit International fully jastities tac 
expectations of scholars who found the 1955 volume so useful. Already 
the Annuaire Francais occupies a unique position in the literature of iuter- 
national law and there should be no question of the necessity for eon- 
{invine Y. 

Tae etrrent volume contains twenty-one articles covering 376 vases 
Gceovucs sSeelle and Roger Pinto contribute articles on the Suez Cansei 
crisis, written before the dénoucment of its military aspect. Paul Reuter 
discusses the right of secrecy in relation to international institutions. 
Aiehel Virally writes on the legal effeet of ''reeommendations'' of ‘ntcr. 
cational organizations. André Gervais draws lessons from a comparative 
study of the various Palestinian, Korean and Indochinese armistiees, 
There are articles on aspects of French relations with Moroceo, Vietua.n, 
Togoland, the Saar, Libya, and French Guiana, as well as studies of the 
“franc” monetary zone and the regular French commercial air services. Of 
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more general interest are artieles on meteorologieal balloons, experimen- 
tation in nuelear weapons, the eontinental shelf, the Geneva Conventions, 
the Red Cross and the ‘‘ Five Principles" of co-existence. 

As in the 1955 Annuaire, the rest of the volume contains a rich mine 
of materials on international law and the legal aspects of international or- 
ganization. About 140 pages are devoted to notes doctrinales on opinions 
of the International Court of Justice, the Ambatielos and other interna- 
tional arbitrations, commissions of conciliation, the Court of Justice of the 
Coal and Steel Community and the Administrative Tribunal of the United 
Nations. About 160 pages are devoted to studies of legal problems con- 
nected with the United Nations and its specialized agencies. The work 
of the United Nations International Law Commission recelves more ade- 
quate attention than it was given in the 1955 Annuaire, and Jacques De- 
haussy makes a useful and critical analysis of the Commission's draft on 
the Law of the Sea. French judicial decisions relative to international 
law during 1955 and offieial Freneh praetiee as revealed in diplomatie 
correspondence, communiqués, interpellations and other official statements 
relating to international law occupy another 140 pages of text and com- 
mentary. The Chronology of ''international facts” relating to juridical 
matters, book reviews, and the magnificent bibliography of works and ar- 
ticles published in the French language complete the volume of almost 
1000 pages. If retrenchment—a financial fact not unknown to journals of 
international law—-is ever necessary for the Annuaire Francais, it might 
wisely be used to eliminate the Chronology and perhaps to reduce the 
number of Études. 

There is much in the Annuaire Francais to read with immediate in- 
terest. There is even more to consult as need arises on future occasions. 
Materials of permanent value have been made available. The Editorial 
Committee of Mme. Suzanne Basdevant Bastid, MM. Georges Fischer 
and Daniel Henri Vignes is to be congratulated once again for the dis- 
tinguished contribution made by the Annuaire Francais to the study of 
international law. 


e 


Herpert W. Briaas 


Annuaire de l'Institut de Droit International. Vol. 46. Session de 
Grenade, Avril 1956. Basel: Verlag fiir Recht und Gesellschaft, 1957. 
pp. lxxviii, 507. Fr. 65. 


The 46th volume of the Institut de Droit International contains the 
Statutes and Regulations of the Institut, its Bureau, membership list, 
list of Commissions, table of contents of the resolutions adopted in its 
forty-seven sessions held between 1873 and 1956, biographies and bibli- 
ographies of newly elected associates and necrologies of deceased members. 

The principal content deals with its forty-seventh session, held from 
April 11 to 20, 1956, in the beautiful city of Granada. Three problems 
eould not be discussed, one because of the illness of the rapporteur, 
the other two because of lack of time. All thirteen plenary meetings 
were dedicated to four problems. In the field of conflict of laws the prob- 
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Jem discussed was the law governing the effect of marriage between 
ejorses (Cf different nationalities. The three problems in the field of 
“ate national law were: interpretation of treaties (rapporteur: Sir Gerald 
itzmeruriec), exhaustion of local remedies rule (rapporteur: J. l1. W. 
erzij.), and model clause conferring compulsory jurisdiction on the Late: 
ations] Court of Justice for inclusion in conventions (rapporteur: i. 
ugzzahiim). On these four problems resolutions were adopted wkie 
[c2 prmted on pp. 358-368 in French and English. 

Tac vclume is highly interesting in content and impeccable in priat 
Jad bading. The editing shows the unceasingly devoted and effective wo. 
£ tne Se-retary General of the Institut, Professor Hans Wehbcrg. 

JOSEF L. Kunz 


Yearbook of World Polity. Studies in International Law and Orgeno 
tion. Volume 1. Washington, D. C.: Institute of World Polity, 
George own University; Utrecht/Antwerp: Spectrum Publisaers, 1927. 
po. 24", 

Prior to his death Dr. Ernst H. Feilehenfeld, the first Director of Resear: 
of tae Institute of World Polity, which was established in 1915, liad pre 
pared an introduction to this initial yearbook, outlining the kistovy en- 
functions of the Institute. It is deseribed as ''an organization foi sys 
tematic research and discussion of questions affeeting internatiou:! re 
lations and the foreign policy of the United States. To insure intcazvity 
and indevendence the Institute does not accept governmental officic]s 24 
members, although they are appointed as liaison officers. A network 
oi foreign correspondents has also been established. Perhaps the ow. 
“arding virtue of this introduetion is Dr. Feilchenfeld’s interest in ew 

tie th» standards of research. 

Lr. W lam V. O’Brien, Acting Chairman of the Institute, aids a p2s?- 
“-riyt in which he tells of the publication in 1948 of a Report ou Prisorcra 
4! War, cdited by Dr. Feilehenfeld. Also it appears that there has been «c 
recent enlargement of the permanent staff of the Institute, which is man- 
tained in the School of Foreign Service of Georgetown University. 

In 1933 Dr. Ulrich Kersten, working under Dr. F'eilehenfeld, had pre 
pared thc text of an article on ‘‘Reparations from Carthage to Versailles." 
However, in view of Dr. Kersten's return to Germany, the tirae was nof 
ripe for publwvation. Interest in this subject, which had been vrovs J 
by the ‘lreaty of Versailles and subsequent events, waned ard \ as ra 
-evived until the end of World War II. Hence this belated publicati: 
in the prosent yearbook of a study which exemplifies some of the qualit.cs 
o2 rescar:h emphasized by Feilehenfeld. It is fair to say thet no mi> 
writing «n this subject is as thorough as this article, which abounds i 
citations io peace treaties from the time of the First Punie War. 

In an article entitled ‘‘The Constitution of the United States and tbc 
Oceupatim of Germany," which was prepared prior to the ‘nd o? the 


1j'or a detailed account of the Granada session, see note by George A. Finch, 50 
AJOL, 640 (1956). 
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occupation of Germany, Dr. O’Brien admits that the significant cases of the 
nineteenth century sanction a relatively uninhibited rule of the military 
in American occupations and that contemporary writers such as Corwin, 
Rossiter and Fairman have drawn upon these cases for what may be 
briefly described as the view that American military government is limited 
legally only by international law. Nevertheless it is questionable, says 
Dr. O’Brien, whether the standard nineteenth-century cases are really 
applicable to the unique occupation of Germany. He gives attention to 
the so-called Insular cases, of which Downes v. Bidwell (182 U. S. 244, 
1900) is regarded as significant. In that case the majority of the Court 
denied the applicability of certain Constitutional guarantees to Puerto Rico, 
yet indicated a belief that there were some ‘‘fundamental natural" rights 
which should be extended to unincorporated ‘‘foreign’’ territories of the 
United States. Of greater significance to Dr. O’Brien is Ochoa v. Her- 
nandez (230 U. S. 139, 1912), which arose in Puerto Rico subsequent to 
hostilities of the Spanish-American War. There the Court held, inter alia, 
that a military order depriving two Puerto Rican boys of their lawful 
inheritanee by reducing the period necessary for acquisition of land by 
prescription ‘‘was null and void because in contravention of the ‘due 
process of law’ clause of the Fifth Amendment to the Constitution of the 
United States.’’ Therefore the author concludes that, at least as to the 
undefined ‘‘fundamental natural’’ rights, the Constitution does follow 
the American flag to newly conquered territories populated by alien peoples. 

In his consideration of more recent cases such as In re Yamashita (827 
U. S. 1, 1945) and Johnson v. Eisentrager (339 U. S. 768, 1949) the author 
follows the views of the dissenting justiees, although he admits that, for 
the present at least, the Court will maintain the status quo. Thus the 
stage is set for a suggested American jus gentium of the type developed 
by the Romans for application to aliens under Roman rule. 

In a scholarly and extensive treatise on ‘‘The Meaning of ‘Military Ne- 
eessity’ in International Law’’ by Dr. O’Brien, necessity is separated into 
two sometimes overlapping parts, state necessity (raison d'état) and mili- 
tary necessity (raison de guerre), although he quite candidly admits that, 
excluding self-defense and reprisal, there is a dearth of historie instances 
of state necessity. As is customary in international law, the author dis- 
tinguishes two rival theories of military necessity, namely, the so-called 
unlimited theory which is better known as ‘‘Kriegsraison’’ because it was 
advanced by German writers, and the limited theory of Francis Lieber, 
stated as follows: 


Military necessity, as understood by modern civilized nations con- 
sists in the necessity of those measures which are indispensable for 
securing the ends of war, and which are lawful according to the modern 
law and usages of war. 


Even though the author admits that the conduct of World War II 
seemed to resemble more closely a display of Kriegsratson in action than 


that conceived by Lieber and adopted by the Hague Conferences, neverthe- 
less he finds support for the limited theory in the War Crimes Trials and 
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in recent publications. Surely one may not disagree with the author's 
plea for greater recognition of natural law as a limitation on military 
necessity and ‘‘a return to belief in and respect for the higher necessities 
of the intarnational community, of mankind and of God.’’ 

In 1946 two officers of the office of The Judge Advocate General of the 
Army su mitted a memorandum to the Institute entitled ''Present Ap- 
plicability of the Hague and Geneva Conventions in Germany." The 
interesting comments of some members of the Institute were returned to 
The Judge Advocate General in 1947 for utilization, although Dr. Feil- 
ehenfeld tad withheld his own comment while searching for an ‘‘optimum 
theory." The officers?’ memorandum said in substance that (a) the au- 
thority of the Allied Control Council and the United States Zone Com- 
mander was not limited by the pertinent Hague Regulations, although 
the general rules expressed in these Regulations were to be considered as 
guiding principles until occupation policies required deviation; (b) tue 
authority of the representatives of the occupying Powers was limited by 
agreements between such Powers and by such rules of international lew 
as condemn crimes against peace and humanity; and (e) the provisions 
of the Geneva Convention of 1927 (sic) would apply only to those wao 
acquired prisoner-of-war status prior to the general surrender or were 
accorded such status at a later date. 

The comments of members of the Institute were fairly uniform in gc- 
cepting generally, upon varied theories, the foregoing conclusions, except 
as to the status accorded enemy nationals captured after May 8, 1945. 
Many me nbers disagreed with this latter course of action, doubting that Gen- 
eral Eisenhower, by a change in name to disarmed enemy personnel, could 
change the status of these members of the military forces so as to deprive 
them of the protection accorded by the Geneva Convention. 

In 1949 Dr. Feilchenfeld succinctly expressed his views on the ‘‘Status of 
Germany"! which are published in the present volume: ‘‘ Germany is a novel 
and thus far unique form of statehood, subject to allied rule su? generis.”’ 
After complete justification of this view, he concluded that statesmen 
should dotermine the fate of nations, and that 


These statesmen should have more and better legal advice, but legal 
theovy is no substitute for wise statesmanship. Nothing else is. 


A distinguished German, writing in 1955 under the pseudonym of Dr. 
Friedriel Fritz, continues the discussion, headed ‘‘Once Again: Germany's 
Legal Status," with emphasis on the separation of portions of the former 
German Reieh into the Federal Republie, the German Demoeratie Re- 
publie, the split territory of Berlin, the Saar territory and the territories 
east of the Oder and Neisse under Polish administration or assigned to the 
Soviet Union. Does this de facto partition indicate dismemberraent? 
What is the legal relationship between the former Reich, the Federal Re- 
publie ard a future reunited all-German state? Which theory ought to 
be applied, succession or identity? Dr. Fritz fails to find ''legally satis- 
factory answers’’ to these questions because of constant changes ir this 
political sphere. 
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It seems to the writer of this review that there is a distinct place in 
our literature for a yearbook of the character illustrated by this first 
volume. The publication may spur the eminent and learned members of 
‘the Institute to greater participation, which would enhance the value of 
future yearbooks. 

CLAUDE B. MICKELWAIT 
Major General, U. S. Army, Retired 


The Year Book of World Affairs, 1956. Edited by George W. Keeton and 
Georg Schwarzenberger. London: Stevens & Sons Ltd., 1956. pp. xii, 
420. Index. £2/2s, 


The tenth volume of this Year Book of the London Institute of World 
Affairs eomprises twelve articles, a comprehensive and systematie bibliog- 
raphy and a consolidated index to Volumes 1-10. The articles cover a 
wide range of subjects in the broad field of international relations. Taking 
them in the order in which they appear, Lord Lindsay (The Geneva Meet- 
ings) discusses some conditions of co-existence, calls for frank discussion 
of the crucial issues and suggests procedures. To secure peaceful co- 


existence, he argues, the leaders on both sides must not only be convinced 
that they prefer peace, 


they must also be convinced of one of two things; either that their 
beliefs about the social structure on the other side of the Iron Curtain 
are mistaken, or else that the leaders on the other side are both willing 
and able to make the changes in the social strueture which would be 
necessary for the acceptance of peaceful coexistence. (p. 5.) 


Susan Strange (Strains on NATO) analyzes the weaknesses of this col- 
lective defense group under three heads: lack of co-ordination of British, 
French and American policy; high proportion of colonial Powers; and the 
growing identification, especially in Afro-Asian eyes, of NATO ‘‘as a kind 
of Rich Man’s Club.’’ Such weaknesses cannot be offset by structural 
changes or additions. Professor Frank Tannenbaum (The Continuing 
Ferment in Latin America) emphasizes the uniqueness of the conditions of 
the Latin American Republics which accounts for the continuing cycle of 
revolution in a large majority of them. The virtually complete absence of 
genuine party organizations precludes the development of modern states. 
The army, he claims, has replaced the old ruling groups and a change in 
government can only result from a division in the ranks of the army which 
is the new ''governing family." F. Parkinson (Bandung and the Under- 
developed Countries) describes some aspects of the struggle of the Afro- 
Asian countries ‘‘for higher status in the hierarchy of international so- 
ciety” (p. 66). This struggle is carried on partly and rather successfully | 
on the parliamentary plane inside the United Nations and on the extra- 

parliamentary plane. The Bandung Conference was the first major, but 
probably not the last, manifestation of the latter. J. Frankel (The Middle 


Kast in Turmoil) surveys the politics of this area which to a Western 
observer 


al da 
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&] pe:r anachrouistic through their persistent irrational appeals t^ 
raticualistic passions and through the leaders’ reluctance to face. and 
the inability to solve, the problems of outdated and crumbling economie, 
sud »olitieal structures. (p. 97.) 


Ye spre of Soviet penetration, he believes that ''the unleasied forez 
or n^tion: lism een be utilized for the purposes of power politics, out cannot 
(c fuuy controlled.” The peoples of the ‘‘Muslim intercontinent,’’ far 
jrom belie passive pawns ‘‘in the game of power polities . . . are now 
‘sin? iatcrnational rivalries in order to assert themselves.” He eoncludes 
ty saving, perhaps over-optimistieally, that ‘‘for better or for worse the 
liddle East seems to be firmly launched in the direction of complet: 
independ nee” (p. 109). 

“Securty in the Paeifie" is the title of J. Q. Starke's siudy of the 
AA ZUs Pact in comparison with NATO and SEATO. The feature which 
cistinguishes the former from the latter is that it manifests the disposition 
ni tbe United States to extend the Monroe Doctrine to the territories of the 
eoateoctir e states in the Pacific. Australia and New Zealand attach great 
cmfian:e to the Pact because it confers upon them ‘‘a unique privilege 
of aeerss’’ to the United States which would be lost if the Pact werc 
to be merged with a general Seeurity Organization for the Pacific. Pro- 
fessor C. "I. Alexandrowicz (India's Himalayan Dependencies) contributes 
a valuable essay on the treaty relations between India on the one hand ana 
Tibet, Sikkim, Bhutan, Nepal and Kashmir on the other. Contrary to the 
widespread opinion that Communist China committed aggression in Tibet, 
he Lelieves that Peking merely reasserted the traditional suzerainty of 
China over Tibet. In ‘*‘Commonwealth Conferences 1945-1955’’ J. D. B. 
Miller dis :usses the difference between meetings of the Imperial Conferenec 
and the eontemporary form of co-operation between members of the Com- 
ii)0nwoealt i; Charinain Edwards Toussaint’s is a useful survey of '''Tlk 
Colonial Controversy in the United Nations," and I. Paenson and G. L 
Goodwin eontribute interesting essays on ''The Problem of East-West 
Trade" aad 'GATT and the Organization for Trade Co-operstion,’’ re- 
spectively Professor W. Friedmann traces the limits of ‘‘Functionalism 
in Intern: tional Organization"! largely on the basis of the experience of the 
European Coal and Steel Community. One does not have to agree with 
his contention, that * perhaps the last ten years have made the r considera. 
fion of the assumption that the maximum amount of world government is 
desirable, however diffieult it may be to attain, more questionable than 
before" (p. 259), in order to appreciate the thoughtfulness of his analysis 
or iis Important practical application. The European Coal and Stea 
Communi y, having achieved one of its primary purposes, the establishment 
ef a common market, is facing the problem of how to proceed with its lim- 
ited powe s further on the road toward integration. It would appear fror 
Professor Friedmann's study that fractional integration may not only 1) 
undesirable but in the long run also self-defeating. 

One eavnot but congratulate the editors on the general excellence o? thc 
reocers collected in this volume, although some of them, because of their 
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topical character, might have been more effective if published closer in time 


to the events with which they are concerned. 
Leo Gross 


Political Handbook of the World, 1957. Edited by Walter H. Mallory. 
New York: Harper and Brothers for Council on Foreign Relations, 
1957. pp. vili, 227. Index. $3.95. 


This, the latest edition of the annual Political Handbook, provides factual 
information with respect to 87 governments, their parliaments, parties and 
press as of January 1, 1957. There is also a brief description of the United 
Nations, including the International Court of Justice. Of the 87 govern- 
ments or states, 61 are treated in some detail, whereas only the most 
fragmentary sort of information is provided with respect to 22 countries. 
No explanation is offered by the editor for this arrangement, which is 
clearly unsatisfactory. It may well be that information concerning these 
countries is difficult to obtain. However, if it is difficnlt for the Council 
on Foreign Relations, which disposes of substantial resources and facilities, 
to obtain the relevant data, it is even more so for the individual user of the 
Handbook. Among the countries which receive barely a mention are many 
which figure prominently in current international affairs, such as Afghani- 
stan, Jordan, Korea, Lebanon, Morocco, Syria, Tunisia, Vietnam and 
Yemen. As the editor welcomes criticisms and suggestions, the reviewer 
ventures to suggest that this gap be filled to the greatest extent possible. 

It would be useful to organize the information in accordance with some 
recognizable pattern or scheme. With respect to some countries the form 
of state is given, such as ‘‘republic,’’ in other cases this is omitted. In 
some cases the form of government is indicated, in others it is omitted. 
The existence of a constitution is mentioned occasionally, but one would 
not be warranted in drawing the inference that there is no constitution in 
a country where the information supplied is silent on this point. Every 
country has a constitution, written or unwritten, formal or customary, and 
it is organized and functions in accordance with some fundamental law. 

Apart from some blemishes of this kind, the present volume of the 
Handbook continues a splendid tradition, and it needs hardly to be em- 
phasized again that it is an indispensable tool for all professional and 
amateur students of international affairs. 

Leo Gross 


International Government. (3rd ed.) By Clyde Eagleton. New York: 
Ronald Press Co., 1957. pp. xxii, 665. Index. $6.50. 


Little more need be said of the 3rd edition of Professor Eagleton's 
volume than that it is the work of one who had himself eontributed sig- 
nifieantly for more than a generation to the international government which 
he describes. His services to a better understanding of the League of 
Nations were recorded in the first edition of the volume in 1932. The 
second edition, published in 1948, marked the transition to the United 
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Natiocs n the first stages of its development, recording, althovgh witheut 
30074» seference, the experience of the author in the preparation of the 
Dwuvarion Oaks Proposals. Now a new and enlarged edition brings us an 
4Aae'y s and eritique of international government at the close of a dccadc 
taa tas been marked by the testing of the United Nations as an azcn 
oí peace ind by the steady and highly encouraging growth of the actiotio; 
si ihe aseneles of the United Nations in the fields of economie developm«r: 
#230 soe¢iel welfare. 

Ti^ opening chapters on the evolution of the international commun tv 
* jwatis sorld government offer what might well form a preliminary eo 
“1 riom ational law, leading into the broader field of international vel: 
"ors. The main body of the volume then concentrates upon irternationaoi 
soverum ut as expressed in the United Nations and its specialized agencies, 
and it eloses with a detailed analysis of the problem of war, in which tke 
zutis" hus long since established himself as a counselor of jucgment acc 
‘Nservitioi No better volume ean be found for college or university 
enDre s on the subject. 

C. G. Fenwick 

The Wold Health Organization: A Study in Decentralized Irternationz: 
Adini istration. By Robert Berkov. Geneva: Librairie E. Droz, 1957. 
pp. x, 176. Bibliography. Sw. Fr. 16. 


The peculiar difiiculties inherent in international administretion as ob- 
served in international ageneles antedate the twentieth century, but thc 
search for useful solutions to these problems has been most noticea ve 
in the period since World War I. In early studies the technical preblenr:s 
cf ni un istration, although not entirely ignored, were often ielegated *c 
+ scevrid iry position in favor of emphasis on the paramount political power 
nalauces involved. Robert Berkov in the present study has sought to 
redress ihe unequal nature of earlier treatment by orienting his study of 
ene V'or'd Health Organization around an analysis of its administrative 
sree: wes. More specifically he has emphasized the Organization's unici t 
avs'et’ ci decentralization to the regional office level of function and ad- 
niriira ion, including the very important element of policy formation. 

In dis:ussing the results of the decentralization experience Mr. Berkov 
arrives at no positive or terminal conclusions and for this restraint appreei- 
ation 's n order. The WHO is obviously still in the formative stagcs aro 
a Cehaitive review at present is proscribed by that circumstance alo... 
In pro« eding to develop an objective definition the writer displays a» 
almost excessive neutralism. There is little in this study to disturb the 
most sensitive WIIO administrator nor is there any but the most moderate 
anc. ves rained suggestion of criticism for the sometimes undeniably 
chauvinistie attitude of some Powers toward the Organization and its 
regional activities. The writer’s style is succinct, terse—the end efrect is 
almosi o 1e of arid non-partisanship as he seeks to achieve non-involvement. 
Apart fiom that one small reservation, the study is a valuable and concise 
surves’ cf the special administrative problems of the WHO. Essentially 
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this is a progress report on the efforts of an international specialized 
agency to implement a program for a needed public service (iu this case, 
public health) and, at the same time, secure the greatest co-operation from 
the participating national entities. 

JoHN S. GILLESPIE 


Foreign Relations of the United States. Diplomatic Papers, 1937: Vol. 
I: General. pp. vii, 1015. $4.25; Vol II: The British Commonwealth, 
Europe, Near East and Africa. pp. vii, 971. $4.25; Vol. III : The Far 
East. pp.in,1008. $4.25; Vol IV: The Far East. pp.iv, 911. $4.00; 
Vol. V: The American Republics. pp. v, 807. $3.75. Washington: 
Government Printing Office, 1954. 1938: Vol. I: General. pp. viii, 
1009. $4.25; Vol. II: The British Commonwealth, Europe, Near East 
and Africa. pp. vii, 1136. $4.00; Vol. III: The Far Hast. pp. ii, 768. 
$3.50; Vol. IV: The Far East. pp. iii, 638. $3.25; Vol V: The Ameri- 
can Republics. pp. v, 995. $4.95. Washington: Government Printing 
Office, 1954 (Vol. III), 1955 (Vols. I, IT, IV), 1956 (Vol. V). 1939: 
Vol I: General. pp. viii, 1059, $4.50; Vol II: General; The British 
Commonwealth and Europe. pp. vii, 911. $4.00; Vol. IIT: The Far 
East. pp. iii, 883. $4.00; Vol. IV: The Far East, Near East, and Africa. 
pp. v, 905. $3.50. Washington: Government Printing Office, 1955 
(Vols. III, IV), 1956 (Vols. I, IT). Indexes. 


These volumes of Foreign Relations present a vast amount of informa- 
tion for the general reader as well as the specialist in international law. 
The quantity of the material does not permit a general treatment of'the 
events of these momentous years such as the Spanish Civil War, the un- 
declared war between Japan and China, the Austrian Anschluss, the fall 
of Czechoslovakia and the outbreak of World War II. The limitations of 
review necessitate considerable selectivity. Attention will therefore be 
restricted here to what these volumes provide on the British Commonwealth 
of Nations. Even within this limitation there can be but illustrative 
mentions. 

Existing doubts as to the independent status of the Commonwealth na- 
tions were rapidly being dispelled in the years 1937 through 1939, but 
the completeness of the process was still being questioned. In connec- 
tion with the Johnson Act the Secretary of State referred to the 1934 
opinion of the United States Attorney General, which held that Canada, 
as a member of the Commonwealth, was not to be regarded as a political 
subdivision of Great Britain (1937, Vol, I, pp. 858-859). The United 
States Secretary of State despaired at arriving at an accord with the New 
Zealand Government over discrimination against American commerce in 
Samoa and instructed the American Chargé in the United Kingdom to 
take the matter up with Mr. Anthony Eden. The Foreign Office politely 
replied that this was a matter between the United States Government and 
* His Majesty’s Government in New Zealand." (1937, Vol. II, pp. 210, 
215.) Sir Robert Vansittart, in discussing the forthcoming Imperial 
Conference, was reported as saying that 
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it was more and more realized that it would be a discussion between 
various independent commonwealths, with perhaps the probable greater 
advantage accruing to the Dominions rather than to England. (1937, 
Vol. I, pp. 74-76.) ; 


The United Kingdom also consulted with Commonwealth countries in the 
formulation of international poliey as, for example, in the ease of the 
Czech erisis (1938, Vol. I, p. 577). Ireland's independent status was 
reflected by the fact that she remained neutral after the outbreak of World 
War II and protested to the United States because the latter considered 
her to be in the combat zone (1939, Vol. I, p. 704). 

The United States Government maintained its traditionally elose ties 
with the Canadian Government. Negotiations were proceeding, albeit 
slowly, on the St. Lawrence Waterway and the Alaskan Highway (1937, 
Vol. II, pp. 168-176, 192-198; 1938, Vol. II, p. 177; 1989, Vol. II, p. 
399). The United States still had little direct involvement in the affairs 
of the other Commonwealth countries. In 1987 the American Ambas- 
sador in the United Kingdom informed the Australian Prime Minister 
that in his opinion it 


would be impossible to secure any form of agreement which would 
bind our Government in any way whatever looking towards the pro- 
tection of Australia from an attack by Japan. (1937, Vol. II, p. 
141.) 


The Commonwealth countries were disturbed by American neutrality 
legislation (1939, Vol. I, pp. 671, 679), which Neville Chamberlain called 
“an indirect, but potent encouragement to aggression." (1987, Vol. I, 
p. 100.) Great Britain was rearming at a rapid pace in 1937 (<bid., p. 
127). The Imperial Conference of 1937 stated that the first objective of the 
Commonwealth was peace, and that it would not use its members’ armaments 
for aggression or for any purposes contrary to the Pact of Paris or the 
Covenant of the League. At the Conference Australia favored regional 
understanding and a pact of non-aggression by the countries of the 
Pacific (?bid., p. 747.) 

The United Kingdom and the United States co-operated closely in the 
Sino-Japanese problem ; however, the documents offer little that is startling 
on these events. (See 1987, Vols. III, IV passim; 1938, Vols. III, IV, pas- 
sim; 1939, Vols. III, IV, passim.) Great Britain, the Commonwealth eoun- 
tries and the United States continued to consult on the resettlement of Euro- 
pean refugees (1938, Vol. I, pp. 104—105, 740, 882). The United States was 
quite cool toward the Anglo-Italian Agreement of April 11, 1938 (2bid., 
p. 133). President Roosevelt obviously did not approve of United King- 
dom poliey in regard to the Jewish question in Palestine (1939, Vol. IV, 
pp. 757—158). 

International eeonomie relations, although not encouraging, showed 
some improvement over previous years. 'The United States was at- 
tempting to reduce trade barriers by concluding reciprocal trade agree- 
ments with the Commonwealth countries. It was made clear that the 
British could only obtain concessions of value ‘‘at the expense of less 
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exelusiveness in the British Empire." (1937, Vol. II, pp. 3-4.) In order 
to grant concessions to the United States, Great Britain was forced to 
request that the Commonwealth countries permit relaxations of imperial 
preferences. The United States suggested that Great Britain could ne- 
gotiate with the Dominions in Washington. Sir William Brown expressed 
“horror” at the idea of an ‘‘Ottawa Conference in Washington’’ and 
feared the Dominions would logroll the United Kingdom into an unten- 
able position which would cause a breakdown in the negotiations (4b:d., 
pp. 73-74). The difficulty between the United States and Australia over 
the latter’s discrimination against American goods ended in 1938 and 
Australia was again granted most-favored-nation tariff treatment by the 
United States (1938, Vol. II, pp. 125, 131). Secretary Hull informed the 
British Ambassador that Empire preference was the ‘‘chief complication”’ 
in trade negotiations and called it a ''seelusionist policy’? which would 
reduce the total volume of world trade (ibid., p. 67). Reciprocal Trade 
Agreements were concluded with the United Kingdom and Canada on 
November 17, 1938 (ibid. pp. 1, 164). During 1939 the United States 
carried on discussions with Australia over a trade agreement (1939, Vol. 
II, p. 325), and negotiated a Treaty of Commeree and Navigation with 
India (?bid., p. 349). 

There are numerous other questions which have special interest for the 
international lawyer. Some of them may be summarized briefly as 
follows: 

In 1937. Conflicting American and British claims were advanced on 
various islands in the Pacific and Roosevelt noted that ‘f. . . discovery 
does not constitute national possession . . . unless discovery is followed 
within a reasonable period of time by permanent occupation.’’ (Vol. II, 
pp. 125-127.) The United Kingdom drew the Japanese Government’s at- 
tention to the rules of international law in regard to the sinking of mer- 
chant vessels and reminded Japan that the latter had signed the submarine 
protocol the previous year (Vol. IV, p. 459). Guatemala requested the 
President of the United States to arbitrate a border dispute with the 
United Kingdom over Belize, but the United Kingdom wished to refer 
the matter to the Hague Court (Vol. V, pp. 120, 181). Honduras at- 
tempted to extend her domain beyond the traditional three-mile limit by 
searching a British vessel on the high seas. Britain and the United States 
protested Honduras’ action (ibid., pp. 595, 597). The United States 
seized a British vessel on the high seas. His Majesty’s Government 
protested 


that no amount of illegality by a British vessel, other than a pirate, 
would justify her arrest by the United States authorities on the high 
seas outside of treaty limits. 


Secretary Hull expressed regrets (Vol. IT, pp. 107, 121, 124). 
In 1938, Correspondence over conflicting Anglo-American claims to 


the title to numerous Paeifie Islands continued. Roosevelt threatened to 
place all islands not occupied in the area between Samoa and Hawaii 
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uucev the jurisdiction of the Secretary of the Interior, if action were not 
takeu (ol. II, pp. 77-119). The Anglo-Guatemalan boundary aispu'c 
^vee oelize continued with no significant developments (Vol. V, p. 292). 
UUpyh -esoeet to Britain’s intent to grant de jure recognition to the cora i^: 
:? Etükola, President Roosevelt informed the Prime Minister o? Cow 
Srite a hat this would have a harmful effect on the ‘‘course or Jegar 


"1 he Fir East." The President felt that 


A1 ce moment when respect for treaty obligations would seem to he ^ 
sic} vital importance in international relations . . . surrend^r ^» 
‘(is Majesty’s Government of the principle of non-recovnition .. 
\ ou'd have a serious effect on publie opinion in this coutry. (Ve: 
I, p 121; see also pp. 133-134.) 
The United Kingdom protested against the bombing of open towns anc 
sor-n3liary objectives in Spain and requested the United States to mak 
asn'lm statment (ibid. pp. 151-155). By refusing to grant belliserent 
vie its tc either party in the Spanish Civil War, Great Britain preven ec 
an eveetive naval blockade of Spain and, in the opinion of the Americar 
Chareé +t London, indirectly encouraged the bombing of ships in Spanish 
ports as a substitute for blockade (ibid., pp. 222-223). Great Dritüiv 
protested the indiseriminate bombing of Canton (Vol. II", p. 614°. 
Britain md the United States discussed Japanese violation of the Nire 
Power Treaty and possible means of settling the Far Easteen quest om 
(1bid., pp. 89-93). 

In 1929. The United States reserved ''all rights” on elaims to terri 
tor al scvereignty implicit in an exchange of notes on aerjal navi-zetior 
in ike Antarctice between France, Great Britain, Australia anl New Zea 
land Vol. II, p.1). The United States protested against restrictive iras 
measure. on American goods in violation of her treaty rights in Kenye 
(ibid, p. 323) and Palestine (Vol. IV, p. 811). An Ang;o-Amerieor 
agreoneit on the joint administration of the Enderbury end Can‘: 
Islands vas concluded, but a general agreement was not attained on sever 
elanty over the disputed islands in the South Pacifice (Vol. II, p. 3€6 f? j 

Frene> and the United Kingdom made a declaration setting forh t^e 
iat irat onal conventions by which they would abide if war were ‘‘foreec 
"por them.’’ (Vol I, pp. 547-548.) Australia, India, New Zealand and the 
United <inedom suspended the operation of the London Naval Treaty o 
lore: $5, 19386 (ibid., p. 559). Soon after the outbreak of war, Uracc 
end Creat Britain resorted to reprisals against Germany's ‘‘acts o/ we 
lence, eondemned by international and humanitarian laws’’ and scizec 
all Gern.an exports (ibid., pp. 781-7838, 786,788). The Athenia was sunk by 
à Gevmon submarine in violation, the British charged, of internationa 
law. enc the British Admiralty recollected in a communiqué that Germany 
had azr ed to abide by the London Naval Treaty of 1930 in ‘‘perpetuity ' 
‘Voi. I, pp. 283, 300.) The United States protested against Grea’ 
Br.ta-n’; censorship of American mail in violation of Hague Conventior 
XI o7 1307 (ibid., pp. 266, 270). The United States refused to sell sur 
plvs merchant ships of the Maritime Commission to Great Britain, for 
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‘fa government may not sell such ships to a belligerent government without 
violating neutrality.”  (Ibid., p. 304.) 

By 1939 a new pattern was emerging in the Commonwealth whieh was 
to have far-reaching effects on American and international affairs. Nelson 
T. Johnson, the American Ambassador in China, perceived this with re- 
markable clarity. He noted: 


History will record that the outstanding event of thisidecade was the 
end of the British Empire as a unit. The Statute of Westminster 
marked that end. London is paralyzed now in any decision . . . for 
it eannot make such a decision on the assumption that Canada and 
Australia and South Africa will support its decision . . . we must 
from now on share with Canada, Australia, South Africa and Eng- 
land the responsibility of maintaining the ideals which characterized 
international intercourse during the years that the British Empire 
was dominant in world affairs or see those ideals lost. (1939, Vol. 
III, p. 513.) | 


These volumes exhibit the usual high standards of editing to be found 
in Foreign Relations. It is especially lamentable that the last cumulative 
index for this set ends with the year 1918. The publication of an up-to- 
date eumulative index would be an invaluable aid in the utilization of this 
documentary material. 

Rosert E. CLUTE 


Conférence de la Haye de Droit International Privé. Vol. I: Actes de la 
Huitième Session, 3 aw 24 Octobre 1956. pp. xxxii, 359; Vol. II: Docu- 
ments relatifs à la Huitième Session. pp. xii, 243. The Hague: Im- 
primerie Nationale, 1957. 


The Permanent Bureau of the Hague Conferenee on Private Interna- 
tional Law has brought out in two large volumes the Proceedings and 
Preliminary Papers of the Eighth Session of the Conferenee which took 
place in October, 1956. From an editorial point of view, the volumes are 
masterpieces, fruit of a tradition of long standing and demonstration, if 
demonstration need be, of the advantage of having international confer- 
ence matters of this difficult type handled by a specialized permanent 
agency. Whoever is in need of information on work done at the Hague 
Conference will find it easily and properly presented in the * Actes"! and 
“Documents.” He does not have to hunt for mimeographed materials 
whieh may, or may not, be found at a depositary of United Nations ma- 
terials. This is quite different from the unfortunate practice of the United 
Nations of not necessarily printing conference materials, as, for example 
in the case of the United Nations Conference on Maintenance Obligations. 

At the Eighth Session of the Hague Conference, which the volumes 
under review cover, four draft conventions were produced, two on con- 
flicts problems in the field of international sales of goods, the convention 
on the law governing transfer of title and the convention on the jurisdic- 
tion of the selected forum, and two conventions concerned with questions 
of support of minor children. Of the latter, the convention on the law 
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.povcatle to oblij,ations to support minor children, was signed inst 
icv or behalf of several of the countries represented at the Coni:cov27 
thv draft convention is on recognition and enforcement of orci» to 
-ucr rt Whoever works in these fields will have to turn to the volumes f^ 
1.97 1a lon It can only be regretted that the materials arc macy syri 
2 exclusively in French, the official language of the Conferoneo^ In 
‘Auld te contrary to the interests of the Conference, for its inlucues 5 < 
asci attomatically restricted. 

Yo. United States Government was, for the first time, represented : 
: ses 10 1 of the Fague Conference through an observer delegation {h 
proceed nes show that the observers played a minor rôle in tha Ji ain 
ons of the drafts. On the other hand, they raised a basie question, its 
vt tue hod, wrether the Conference should not consider use or (5 
nethod of uniform and model legislation, in addition to drafting imei; 
cions! ecnventions. The discussion (beginning at page 266 of the © cfc; 
shows tnat only the delegates of the United Kingdom suppor ed tie sue 
zC«tion. id that the Conference decided not to take a vote on ihis qut. 
at that session. The settlement of the question may have far-reachiuz 
'Ousequonees on the prospects for international unification work ic 1s 
field of private international law. May we hope that this part ot tiu 
diseussion will be made available in English by interested -roups. 


Ta 

— 
, 
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Kurt H. NADELMANN 
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Yvmz^agin Tsedenbal; The October Revolution on Trial by American Senctors (pp. 
81-88), ^T. Vilensky; The United Nations Must Be an Instrument of Peace (pp. 1U - 
117), O. Nakropin; American ‘‘ Research’? in Soviet Foreign Policy (pp. 151-109 , 
K. VJadia. 

-—-, December, 1957 (No. 12). The Cardinal Problem of World Politics (pp. 11 - 
17); In the Name of Peace, in the Interests of the Peoples (pp. 18-26). V. Kerio os: 
The Cris's of the Colonial System (pp. 27-35), A. Guber; Atoms for Peace cid Inte - 
atic ‘al Co-operation (pp. 36-46), V. Larin; Imperialist Intrigues and the Polen cf 
Israel (pp. 54-63), K. Ivanov; Some Developments in International Law Co recri > g 
Dinlema'ie Privileges and Immunities (pp. 64-71), G. Tunkin; U. S. War aqain.t 
Co-exstcice in South-east Asia (pp. 80-89), Wilfred Burchett; New Trends wm Pe- 
Zcrieasism (pp. 90-100), M. Antyasov and A. Glinkin; A Policy from Positicrs ef 
Folly (vp. 101-109), Commentator; New Trouble for NATO (pp. 136-0395, ©. 
Ne kropi". 

IN:ER TATIONAL LABOUR REVIEW, January, 1958 (Vol. 77, No. 1). Freer Tiade ai. 
Socir! Welfare: Comments on Mr. Heilperin’s Article (pp. 38-47), Maurice Bvé. 

——-, February, 1958 (Vol 77, No. 2). The Fourth Asian Regional Conference (y. 
122-146". 

INTER SATIONAL ORGANIZATION, Autumn, 1957 (Vol. 11, No. 4). Coverpts cc 
Realities in International Political Organization (pp. 587-596), William M, Jorin; 
Resg:onai Cooperction in Scandinavia (pp. 597-614), Norman J. Padelford: Ci tr- 
Nations Technical Assistance: Soviet and East European Participation (pp. 615-33*^, 
Robett Loring Allen. 

JAIRI COH FCR INTERNATIONALES Recut, January, 1958 (Vol 7, Nos. 2-3). Pelen `s 
Constitution and the Conclusion of Treaties (pp. 213-228), Krzysztof Skvrh«z2w o: 
Irtciies porales VolLerrecht (pp. 229-256), Hans W. Baade; Zocch'sprobleme dr. 
Svezzanil-Krise (pp. 257-282), Dietrich Rauschning; Einführung in dcs argcatirice + 
auteroot onele Privatrecht (pp. 283-314), Werner Goldschmidt; Dis Privotcech’ - 
gcog:ap'ie Ost- und Siidosteuropas seit 1938 (pp. 315-341), Hans W. Bande; Fs 
Internationale Funkwellenverteilung als Rechtsproblem (pp. 342-367), Walter Cerer?c : 
Zur Anerkennung im Ausland vollzogener Enteignungen (pp. 368-389), Ignaz dc. 
Ho'envcldern. 

JovR^AL DU DROIT INTERNATIONAL (CLUNET), July-September, 1957 (Vol. 64, No. ij. 
La Sentence Ambatielos (pp. 540-614), Roger Pinto. 
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JUGOSLOVENSKA REVIJA ZA MEDUNARODNO Pravo, 1957 (Vol 2, No. 4). Razvitak 
jedinstvenog medunarodnog prava evropskog unutrašnjeg transporta (pp. 161—190), 
Leo Vučina; Normativna delatnost Medunarodne trgovinske komore (MTE) u Parizu 
(pp. 196-212), Stojan Pretnar; Kolizione norme pomorskog prevoznog ugovora (pp. 
215-235), Stojan Cigoj; Međunarodne arbitražne klauzule prema našem novom Proces- 
nom Pravu (pp. 237-249), Marko Kalodera; Državljanstvo udate žene (Povodom Kon- 
vencije od 30 I 1957) (pp. 251-260), Dubravka Alagić. 

JUS, December, 1957 (Vol. 8, No. 4). Crisi del Diritto romano e Marzismo (pp. 477- 
495), Biondo Biondi; I! Diritto naturale nelle moderne Costituzioni Europee (pp. 529- 
545), Gottfried Dietze; Collaborazione internazionale per la Giustizia nella Saar 
(pp. 566-586), Italo Telchini. 

MricHIGAN Law REVIEW, January, 1958 (Vol. 56, No. 3). Treaties—Inclusion of 
Purely Domestic Matters in Reservations (pp. 456—459), Peter H. Hay. 

New Times, November 14, 1957 (No. 46). The October Revolution and the Destiny 
of the Nations (pp. 7-10), Paul de Groot; Who is Sabotaging Disarmament (pp. 14-15), 
N. Arkadyev; Let’s Live Together (pp. 16-17), Cyrus Eaton; International Conference 
on Isotopes (pp. 17-19), Alexander Topchiev. 

———-, November 28, 1957 (No. 48). It’s One Planet (pp. 8-10), I. Yermashov; 
Voice of a Munich Man (pp. 24-26). 

, December 5, 1957 (No. 49). Adventurism (pp. 1-2); The Communists and 
Peace (pp. 3-6), Yuri Zhilin; Cairo-Damascus Alliance (pp. 8-9), Y. Bochkaryov. 

, December 12, 1957 (No. 50). Time to Draw Conclusions (pp. 1-2); Human 
Rights (p. 2); 7 vs. 17 (p. 3); New Names for Old Policies (pp. 4-6), Elena Modrzhin- 
skaya; Going against History (pp. 18-19), Yuri Arbatov; Crocodile Tears (p. 20), 
Y. Zvyagin, 

—-—-, December 19, 1957 (No. 51). The Soviet Proposals (pp. 1-2); U. N. and 
Peaceful Coexistence (pp. 3-4); Atlantic Week in Paris (pp. 5-8), I. Ognev; Socialist 
Internationalism and International Law (pp. 10-11), G. Tunkin. 

—-, December 26, 1957 (No. 52). The Case for Negotiation (pp. 3-4), Observer; 
The NATO Conference (pp. 5-7), I. Ognev; Still Marking Time? Notes on the 
General Assembly Session (pp. 8-10), Y. Ilyin; Sputnik and ''Kapuinik" —Why? 
(pp. 12-14), Y. Pobedonostev. 

New York Law Forum, July, 1957 (Vol. 3, No. 3). Humanizing the Atom: Estab- 
lishment of ihe International Atomic Energy Agency (pp. 245-279), Stephen Gorove. 

OSTERREICHISCHE ZEITSCHRIFT FUR OFFENTLICHES Recut, November, 1957 (Vol. 8, 
No. 3). Die neuen amerikanischen Flotteninstruktionen über Seekriegsrecht (pp. 270- 
299), Josef L. Kunz; Vertragsrecht und Arbeitskampf (pp. 300-372), Franz Bydlinski; 
Law, Justice, and Social Reality (pp. 873—384), Ilmar Tammelo. 

UNIVERSITY OF PENNSYLVANIA LAW REVIEW, January, 1958 (Vol. 106, No. 3). The 
Collection of European Penal Codes and the Study of Comparative Law (pp. 329-384), 
Mare Ancel; Authority of the Secretary of State to Deny Passports (pp. 454—462). 

, February, 1958 (Vol. 106, No. 4). Treaty of Extradition With Italy Held 
Suspended Rather Than Abrogated by War on the Basis of Executive Notification Under 
the Italian Peace Treaty (pp. 617-623). 

POLÍTICA INTERNACIONAL, October, 1957 (No. 33). Pasado y presente de la reunifi- 
cación de Alemania (pp. 9-46), Emilio Beladíez; El Canal de Suez y el problema del 
Control internacional (pp. 47-111), Mariano Aguilar Navarro; El aprovechamiento de 
las aguas del Rio Jordán (pp. 113-150), José Julio Santa Pinter; La U. E. S. S. frente 
a los satélites (pp. 153-162), Juan Dacio; Lo internacional entre los Árabes: un prob- 
lema con cuatro incógnitas (pp. 163-169), Alberto Pascual Villar; El Tratado entre 
Marruecos y Túnez y el Panmagrebismo (pp. 171-181), Carmen Martin de la Escalera; 
Consideraciones sobre el Tratado franco-libio y el Fezzán (pp. 183-187), Leandro Rubio 
García; La cuestión de Omán y los problemas del ‘‘Canal de Suez del Aire’’ (pp. 189— 
198), Rodolfo Gil Benumeya; El problema de las relaciones entre el Afganistán y el 
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Pakistan (pp. 199-205), Leandro Rubio Garcia; La política internaciona: duravte loo 
-ezes de j4lio y agosto de 1957 (pp. 209-213), Fernando Murillo Rubiera. 

Rucut IN Ost UND Wrst, November 15, 1957 (Vol. 1, No. 6). Das politische Delikt 
©, der Hecitsordaung einiger europäischer Lánder (pp. 221-224), J. M. van Bemmelon. 

Ruvi.ta Juripica (University of Tucuman, Argentina), 1957 (No. 1). .fedic2 
Liplomdticos de Conciliación (pp. 155-169), Nazareno Roncella. 

RxvisTA PERUANA DE DERECHO INTERNACIONAL, July-December, 1956 (Vol. 16, No. 
30). El Sonflicto del Canal de Suez (pp. 3-60), Alberto Ulloa; Le Legi:aciós 
Diplomdtica en el Perú, 1846-1953 (pp. 61-78), Pedro Ugarteche; Instituio Americuro 
4e Derecho Internacional (pp. 116-118), Alberto Ulloa. 

RVU or DROIT INTERNATIONAL, DE SCIENCES DrPLOMATIQUES ET PoLiTiqurs (A. 
SOTTILE), October-December, 1957 (Vol. 35, No. 4). La Suisse et sa Neutralité dan: le 
Monde actuel (pp. 373-387), Max Petitpierre; La Solution du Probléme algérien et le 
nouveau Lroi international (pp. 391-408), Eugène Aroneanu; Ov en son.mea-nougo our 
fe Problés:e de U'Agression? (pp. 411-420), G. Piotrowski; La Question deo Réserve: 
dan: les Conventions devant la Cour Internationale de Justice (pp. 421—29), Tamara 
Hauchmarn Teherniak; Le Verdict dans l'Affaire Hongroise (pp. 450—451), René Pavot. 

REVUE pv DROIT PUBLIC ET DE LA SCIENCE POLITIQUE EN FRANCE ET A L’ETRANGIR, 
November -December, 1957 (Vol. 73, No. 6). Revue de Jurisprudence Fravgcewe en 
Matiére I:ternationale (pp. 1125-1159), André Gervais. 

REVUE CRITIQUE DE DROIT INTERNATIONAL Privé, July-September, 1957 (Vol. ^6, 
No. 3). “es Confits de Lois en matière d’Obligation alimentaire (pp. 369-407), Jear 
Déprez; Le Congrès international d’Etudes sur la Communauté européenne du Charbor 
et de l'Acier (Milan-Stresa, 81 mai-9 juin 1957) (pp. 435-446), Ph. Francescakis. 

RzvvE LovPTIENNE De Droit INTERNATIONAL, 1957 (Vol. 13). L'ile de Camara: (pp. 
1-30), Rolando Quadri; Middle Easterm Security Pacts (pp. 31-39), B. Boutros-Ghali; 
Exécution des sentences arbitrales égyptiennes en Tchécoslovaquie (pp. 40-48), Svotoza: 
Hanak; Zhe United Nations in Egypt: A Survey of iis Organiczations-—I' heir Bec 
ground, Functions and Immunities (pp. 49-62), C. A. Pompe; The Law of the Sea. 
Progress Towards International Agreement. The Egyptian Position (pp. 63-75); The 
Aqaba Qvestion and International Law (pp. 86-94); Remarks on the Selection of Arbi 
trators (pp. 95-98), Jasper Y. Brinton; Aspects du Problóme du Canal de Suez (pp. 99- 
110); The Gulf of Aqaba and the Suez Canal Convention (pp. 111-113); British Inter 
vention ip Oman. The Imamate and the Sultanate (pp. 114-121). 

ARABIC SECTION: Al-Kawakibi et le Panislamisme (pp. 1-36), Boutros Boutros Ghali; 
Qualificat on juridique des Relations entre l’Egypte et Isrdel (pp. 37-45), Mohamed 
Hafez Ghinem; Les Missions égyptiennes aux Etats-Unis d’Amérique au cours du 19ème 
mêcle (pp. 46-73), Ahmed Ahmed El Hetta; L''Enir'aide administrative internationale 
en inatiér? fiscale (pp. 74-93), Younes Ahmed El Batriek; Modification de la Charte des 
Nations Unies (pp. 91-113), Ismail Fahmy; L’Agression tripartite contie UI gypte e 
la Réparction des Dommages (pp. 114-123), Omar Zaki Ghobashi; Le Statut interna 
tional dec fouilles archéologiques (pp. 124-137), Antoun Khater; Le Statut juridique d. 
Golfe d’/qaba et des Détroits de Tiran (pp. 138-150), Omar Zaki Ghobarhi; Les Prob. 
lémes aranes dans le Rapport du Secrétaire Général des Nations Unies à la dov-ié me ses- 
sion de l Assemblée Générale (pp. 151-175); Le Temps de guerre en Droit Pézal (pp. 
176-190) Ahmed Refaat Khafaga. 

REVUE GÉNÉRALE DE DROIT INTERNATIONAL PUBLIC, July-September, 1957 (Vol. 61 
No, 3). Le Bombardement aérien des Objectifs militaires (pp. 353-381), N. Sloutzky , 
Le Développement du Droit aérien en Amérique Latine face à la Politique des Trans 
porto aér.ens (pp. 382-393), Edoardo Hamilton; Problèmes du Secrétariat Interaationa! 
(pp. 394-409), Georges Langrod; L’Agression conire la Légation de Roumanie à Beri 
et le Fo»dement de la Responsabilité internationale dans les Délits d’omissiow (pp. 
410—447) 

Revere HELLÉÍNIQUE DE DROIT INTERNATIONAL, January-December, 1956 (Vol. 9, Non. 
1-4). Lo rôle du requérant dans la procédure prévue par la Commission Européenne de: 
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Droits de VHomme (pp. 3-14), Henri Rolin; Les clauses relatives à ta Monnaie de 
paiement et les clauses d'échelle mobile dans les Contrats (pp. 15-44), Alexandre G. 
Ligeropoulos; Le Matérialisme Historique et le Droit International (pp. 45-65), Bion 
Smyrniadis; Certainty and the Function of Precedent in Comparative Law (pp. 66-79), 
A. G. Chloros; The Regulation-Making Power of the United Nations (pp. 80-92), 
Solon C. Ivrakis; Quelques remarques sur l'Arbitrage (pp. 115-121), Ch. Carabiber; 
Les Réparations de guerre (pp. 123-125), P. B. Dertilis; La Convention Européenne 
de Droits de l'Homme (pp. 143-146), P. Modinos; Congrés International de Droit 
Comparé (pp. 155-159), Basile E. Lambadarios. 

REVUE INTERNATIONALE FRANCAISE DU Drorr pes GENS, 1956 (Vol. 25, No. 1). 
Technique et Mystique en Droit international (pp. 5-28), Mariano Aguilar Navarro; 
La Conférence de la Paix de Paris de 1946 et les relations gréco-bulgares (pp. 29-68), 
Dimitris Constantopoulos. 

RIVISTA DI DIRITTO INTERNAZIONALE, 1957 (Vol. 40, No. 4). Il fondamento della 
validità del Diritto (pp. 497-511), Hans Kelsen; Relatività ed ogettività nel Diritto 
internazionale (pp. 512-545), Giovanni Pau; Connessione materiale o processuale e 
individuazione della legge regolatrice (pp. 546-553), Gaetano Arangio-Ruiz; L’ottava 
sessione della Conferenza dell'Aja di diritto internazionale privato (pp. 554-577), 
Guiseppe Flore and Luigi Marmo; Sul funzionamento dell’ordine pubblico, quale 
limite all’efficacia in Italia di situazioni giuridiche estere, astratte o concrete (pp. 
589-606), Piero Bellini; Legittimazione attiva per la delibazione incidentale (pp. 
619-621), Gaetano Morelli; Su alcuni Caratteri formali della Convenzione contenente 
lo Statuto dell'Agenzia Internazionale per l’Energia Atomica (pp. 646-650), Antonio 
Malintoppi, 

SUDETEN BULLETIN, January, 1958 (Vol. 6, No. 1). Need for Europe's Union (pp. 
1-3), Konrad Adenauer; New Light on Poland's Border: More Yalta Secrets (pp. 
10-11, 14), Oskar L. Lipsius; The Oder River, German for Centuries (pp. 12-13), 
Herbert Hupka. 

UERAINIAN REviEw, Winter, 1957 (Vol. 4, No. 4). Balance Sheet of the Bolshevik 
Revolution (pp. 3-5), Slava Stetzko; New Reorganisation of the Soviet ''Afilitia?" 
(pp. 67-73), Dmytro Shaldiy; Kremlin’s Policy in the IUS (pp. 74-79), Michael Pochtar. 

Unirep Nations Review, February, 1958 (Vol. 4, No. 8). Tho Law of the Sea, Air 
and Outer Space (pp. 6-10), Sir Leslie Munro; 4 Conference on the Law of the Sea 
(pp. 11-13). 

— —, March, 1958 (Vol. 4, No. 9). The Element of Privacy in Peace-Making (pp. 10- 
13), Dag Hammarskjöld; The United Nations International School (pp. 26-29), A. 
Vaughan-Thomas. 

VYAVAHARA NIRNAYA, 1956 (Vol. 5, No. 1). Status of Women in International Law 
(pp. 99-188), Santosh Kuba; Freedom of Speech and Association in the United States 
(pp. 139-166), Nathaniel L. Nathanson. 

WoRLD AFFAIRS, Winter, 1957 (Vol. 120, No. 4). Turkey and the Middle East (pp. 
99-100), William Spencer; This Changing World (pp. 111-114), Denys P. Myers; Inter- 
parliamentary Union Conference (pp. 115-117), Franklin Dunham; The International 
Teaching of Peace (pp. 117-119), Jennie Leone Davis. 

ZEITSCHRIFT FÜR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT, December, 1957 
(Vol. 22, No. 3). Über die sogenannten ‘‘einseitigen Normen’’ des Internationalen 
Privatrechts (pp. 401-408), Heinrich Trammer; Zur haftung für ‘‘ Gelegenheitsdelikte’’ 
der Gehilfen (pp. 409-456), Siegfried Schäfer; Aussenwirkungen der Geschäftsführung 
ohne Auftrag im französischen Recht (pp. 457-492), Hans Stoll; Das Osterreichische 
Urheber- und Wettbewerbsrecht 19249-1953 (pp. 498-511), Wilhelm Peter; Das neue 
Dänische Adoptionsgeseta (pp. 512-524), Franz Marcus; Reformen des bürgerlichen 
Rechts in Ecuador (pp. 525-532), Alfred Karger. 

— —, January, 1958 (Vol. 22, No. 4). Das Wahrungsabkommen von Bretton Woods 
vom 22.7.1944 in der Rechtsprechung (pp. 601-636), Joseph Gold; Vertrags- und 
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‘ehh af ong gegerdber Dritten nach franzdsichem Transportrecht (pp. C) -€13) 
«nr! Gag Die österreichische Gesetagebung auf dem Gebiete des Zivilreci.ts 1711-1936 
pp. 624-67), Fritz Schwind. 

Z.i£sCr UIT TCR LUrFTRECHT, January, 1958 (Vol 7, No. 1). Der ToL.o!e "toj 
ves Recht-ausschusses der ICAO (1957) über Charter, Miete und Austarceh co > Lu 
rad cevge im internationalen Luftverkehr (pp. 1-32), Otto Riese; Hin icter. nondi, 
^er evtshe? fur Angelegenheiten des Luftprivatrechts? (pp. 33-37), Gerd Iinea Bere 

ages zw enem Flugunfallbericht (pp. 38-44), Werner Guldimann; Ze htle2^ slog 

Chinen coa Sernranken gegenüber der Ausübung einer Luftreklame (pp. 48-611, Alo 
rer; Strafbare Handlungen an Bord von Luftfahrzeugen und ihre Folge: (pp. 59-71) 
Yosulkats 1 Shigemi. 


OFFICIAL DOCUMENTS 


CONVENTION CONCERNING CUSTOMS FACILITIES 
FOR TOURING 


Opened for Signature at the Headquarters of the United Nations, 
New York, June 4, 1954; in force September 11, 1957 * 


THE CONTRACTING STATES, Desiring to facilitate the development of in- 
ternational touring, 
Have decided to eonelude a Convention and have agreed as follows: 


ARTICLE 1 


For the purpose of this Convention: 


(a) The term ‘‘import duties and import taxes’’ shall mean not only 
Customs duties but also all duties and taxes whatever chargeable by 
reason of importation; 

(b) The term ''tourist" shall mean any person without distinction as 
to race, sex, language or religion, who enters the territory of a Contract- 
ing State other than that in which that person normally resides and re- 
mains there for not less than twenty-four hours and not more than six 
months in the course of any twelve-month period, for legitimate non- 
immigrant purposes, such as touring, recreation, sports, health, family 
reasons, study, religious pilgrimages or business; 


* Treaties and Other International Acts Series, No. 3879. The convention has been 
ratified by the following states: Austria, Belgium, Cambodia, Ceylon, Egypt, Federal 
Republie of Germany, Haiti, Italy, Japan, Luxembourg, Mexico, Sweden, Switzerland, 
United Kingdom, and the United States. 

Instruments of accession have been deposited by Canada, Denmark, Israel, Hashemite 
Kingdom of Jordan, Moroceo, and Viet-Nam. The accession by Denmark was ac- 
companied by the following reservation (translation): 

‘s Notwithstanding the provisions of Article 3 of this Convention, the Seandinavian 
countries shall be permitted to make special rules applicable to persons residing in 
those eountries.?? 

In the case of the Federal Republic of Germany, the convention is also applicable to 
Land Berlin, 

In the case of the United Kingdom, notification was given on Aug. 7, 1957, of the 
applieation of the convention to North Borneo, Cyprus, Fiji, Jamaica, Federation of 
Malaya, Seychelles, Sierra Leone, Singapore, Somaliland Protectorate, Tonga, Zanzibar, 
and Malta, subject to the reservation with respeet to Malta that the definition of 
‘í personal effects’’ contained in par. 3 of Art. 2 of the convention shall not include **one 
portable wireless receiving set’’; notification was received on Jan. 14, 1958, of the ap- 
plieation of the convention to Brunei, Antigua, Mauritius, Sarawak, Dominiea, Bermuda, 
Gambia, Montserrat, Federation of Nigeria, British Solomon Islands Protectorate, 
Gibraltar, Virgin Islands, St. Helena, Grenada, and St. Vincent. 
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(c) The term ‘‘temporary importation permit’’ shall mean the Customs 
document testifying to the guarantee or deposit of import duties and 
import taxes chargeable in the event of failure to re-export the article 
temporarily imported. 


ARTICLE 2 


1. Subject to the other conditions laid down in this Convention, each of 
the Contracting States shall admit temporarily free of import duties and 
import taxes the personal effects imported by a tourist, provided they 
are for the personal use of the tourist, that they are carried on the person 
of or in the luggage accompanying the tourist, that there is no reason to 
fear abuse, and that these personal effects will be re-exported by the 
tourist on leaving the country. 

2. The term ‘‘personal effects’’ shall mean all clothing and other articles 
new or used which a tourist may personally and reasonably require, taking 
into consideration all the circumstances of his visit, but excluding all 
merchandise imported for commercial purposes. 

3. Personal effects shall include among other articles the following, pro- 
vided that they can be considered as being in use: 
personal jewellery ; 
one camera with twelve plates or five rolls of film; 
one miniature cinematograph camera with two reels of film; 
one pair of binoculars; 
one portable musical instrument ; 
one portable gramophone with ten records; 
one portable sound-recording apparatus; 
one portable wireless receiving set; 
one portable typewriter ; 
one perambulator ; 
one tent and other camping equipment; 
sports equipment (one fishing outfit, one sporting firearm with fifty cart- 

ridges, one non-powered bicycle, one canoe or kayae less than 514 

metres long, one pair of skis, two tennis racquets, and other similar 

articles). 


ARTICLE 3 


Subject to the other conditions laid down in this Convention each of 
the Contracting States shall admit free of import duties and import taxes 
the following articles imported by a tourist for his personal use, provided 
that these articles are carried on the person of or in the hand luggage ac- 
‘companying the tourist. and provided that there is no reason to fear abuse: 

(a) 200 cigarettes or 50 cigars or 250 grammes of tobacco, or an assort- 
ment of these products, provided that the total weight does not exceed 
250 grammes; 

(b) one regular-size bottle of wine and one-quarter litre of spirits; 

(c) one-quarter litre of toilet water and a small quantity of perfume. 
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ARTICLE 4 


Subject to the other conditions laid down in this Convention each of 
the Contracting States shall grant to the tourist, provided that there is no 
reason to fear abuse: 

(a) authorization to import in transit and without a temporary importa- 
tion permit, travel souvenirs for a total value not exceeding 50 U.S.A. 
dollars, provided that sueh souvenirs are earried on the person of or in 
the luggage aecompanying the tourist and that they are not intended for 
commercial purposes; 

(b) authorization to export, without the formalities applying to cur- 
rency controls and free of export duties, travel souvenirs which the tourist 
has bought in the country for a total value not exceeding 100 U.S.A. dollars, 
provided that they are carried on the person of or in the luggage ac- 
eompanying the tourist and that such souvenirs are not intended for 
commercial purposes. 


ARTICLE 5 


Each of the Contracting States may require a temporary importation 
permit in respect of articles of a high value covered by article 2. 


ARTICLE 6 


The Contracting States shall endeavour not to introduce Customs pro- 
cedures which might have the effect of impeding the development of inter- 
national touring. 
ARTICLE 7 

In order to expedite Customs procedures, contiguous Contracting States 
shall endeavour to place their respective Customs posts close together and to 
keep them open during the same hours. 


ARTICLE 8 


The provisions of this Convention shall not prejudice in any way the 
application of police or other regulations concerning the importation, 
possession and carrying of arms and ammunition. 


ARTICLE 9 


Each of the Contracting States recognizes that any prohibitions which 
that state imposes on the importation or exportation of articles which 
benefit under this Convention shall apply only in so far as they are based 
on considerations other than economie in character, for example, of public 
morality, publie security, publie health, hygiene, veterinary or phyto- 
pathological eonsiderations. 
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ARTICLE 10 


[re exemptions end facilities provided by this Convention shall not 
pps to frontier traffic. 

Ncr ‘hall the applications of these exemptions and facilities br er 
sidered as automatic: 

f^, v'hen the total quantity of a commodity to be imported by a touris 
‘xoceds substantially the limit laid down in this Convention; 

f; iu ease of a tourist who enters the country of impor; more tls: 
onec a nonth; 

(e! ia ease of a tourist under 17 years of age. 


ARTICLE ll 


In the event of fraud, contravention or abuse the Contreetino State, 
shall be free to take proeeedings for the recovery of the correspond : 
import duties and import taxes and also for the imposition of any penalti . 
to which the persons who have been granted exemptions or other facilities 
may have rendered themselves lable. 


ARTICLE 12 


Any breach of the provisions of this Convention, any substitution, fa) ^ 
deelara'ion or act having the effect of causing a person or an article ir- 
properly to benefit from the system of importation laid down in this Cor- 
vention, may render the offender liable in the country where the offen:* 
was eorimitted to the penalties prescribed by the laws of that country. 


ARTICLE 13 


Nothing in this Convention shall prevent Contracting States whic 
form a Customs or economic union from enacting special provisions t: 
plicable to residents of the states forming that union. 


ARTICLE 14 


J. Tus Convention shall be open for signature until 31 December 19>‘ 
on hehilf of any State Member of the United Nations and any other stave 
invited to attend the United Nations Conference on Customs Formaliti:s 
for the Temporary Importation of Private Road Motor Vehicles and tor 
Tovrisn held in New York in May and June 1954, hereinafter referre3 
to as the Conference, 

2. T 5s Convention shall be subject to ratification and the instrumer‘s 
of ratileation shall be deposited with the Seeretary-General of the Unit 3 
Nation s. 

ARTICLE 15 


1. From 1 January 1955 this Convention shall be open for accession 
by any state referred to in paragraph 1 of Article 14 and any other stzie 
so invited by the Economic and Social Council of the United Nations. [t 
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shall also be open for accession on behalf of any Trust Territory of which 
the United Nations is the Administering Authority. 

2. Accession shall be effected by the deposit of an instrument of accession 
with the Secretary-General of the United Nations. 


ARTICLE 16 


1. This Convention shall enter into force? on the ninetieth day follow- 
ing the date of the deposit of the fifteenth instrument of ratification or 
accession either without reservation or with reservation accepted in ac- 
cordance with Article 20. 

2. For each state ratifying or acceding to the Convention after the date 
of the deposit of the fifteenth instrument of ratification or accession in 
accordance with the preceding paragraph, the Convention shall enter into 
force on the ninetieth day following the date of the deposit by such state 
of its instrument of ratification or accession either without reservation or 
with reservations accepted in accordance with Article 20, 


ARTICLE 17 


1. After this Convention has been in force for three years, any Contract- 
ing State may denounce it by so notifying the Secretary-General of the 
United Nations. 

2. Denunciation shall take effect fifteen months after the date of receipt 
by the Secretary-General of the United Nations of the notification of 
denunciation. 


ARTICLE 18 


This Convention shall cease to have effect if, for any period of twelve 
consecutive months after its entry into force, the number of Contracting 
States is less than eight. 


ARTICLE 19 


1. Any state may, at the time of the deposit of its instrument of ratifica- 
tion or accession or at any time thereafter, declare by notification ad- 
dressed to the Seeretary-General of the United Nations that this Convention 
shall extend to all or any of the territories for the international relations 
of which it is responsible. The Convention shall extend to the territories 
named in the notification as from the ninetieth day after its receipt by the 
Secretary-General if the notification is not accompanied by a reservation, 
or from the ninetieth day after the notification has taken effect in ac- 
cordance with Article 20, or on the date on which the Convention enters 
into foree for the state concerned, whichever is the later. 

2. Any state which has made a declaration under the preceding para- 
graph extending this Convention to any territory for whose international 
relations it is responsible may denounce the Convention separately in 
respect of that territory in accordance with the provisions of Article 17. 


1 Sept. 11, 1957. 
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ARTICLE 20 


l. Rese vations to this Convention made before the sizning cf “Ee 
Vinel Act? shall be admissible if they have been accepted by c mc;orty 
.. the me übers of the Conference and recorded in the Final Aet. 

2. Bese -yations made after the signing of the Final Act shall noi be 
samitivd if objection is expressed by one-third of the Signatory Stai», 
20 tue Contracting States as hereinafter provided. 

3. Tue text of any reservation submitted to the Seeretary-Generzl o 
tre Lidtcd Nations by a state at the time of the signature, the depcsi 
of go ins rument of ratification or accession or of any notification und. 
Article 19 shall be circulated by the Secretary-General to all states whicn 
have at that time signed, ratified or acceded to the Convention. If ont. 
‘nird of these states expresses an objection within ninety days from th: 
date of cireulation, the reservation shall not be accepted. The Secretary- 
Gereral -hall notify all states referred to in this paragraph of any cb- 
‘ction received by him as well as of the acceptance or rejection of the 
e Servation, 

i An objeetion by a state whieh has signed but not ratifie the Ccr 
voniion shall cease to have effect if, within a period of nine montis fron. 
ihe date of making its objection, the objecting state has not -atified tbc 
Convention. If, as the result of an objection ceasing to have elect, a 
rescrvation is accepted by application of the preceding pareeraph, the 
Seeretarv-General shall so inform the states referred to in that para- 
eraph. The text of any reservation shall not be circulated to any sig atery 
staie unler the preceding paragraph if that state has not ratified ihe 
Convent on within three years following the date of sienature o" Fs 
bel aif. 

C. Thc state submitting the reservation may, within a period of iw2..« 
months ‘rom the date of the notification by the Secretary-Geneval re/ezice 
to in pa-agraph 8 that a reservation has been rejected in aecosdanee wit} 
the proc ‘dure provided for in that paragraph, withdraw the reservation, a 
which case the instrument of ratification or accession or the notificatior 
under Article 19 us the case may be shall take effect with respect to suc! 
siate as from the date of withdrawal. Pending such withdrawal], tix 
insirument or the notification as the ease may be, shall not have rect 
unless, 95y application of the provisions of paragraph 4, the reservatius 
13 subsequently accepted. 

0. Reservations accepted in accordance with this article may be with 
drawn ct any time by notification to the Secretary-General. 

1. No Contracting State shall be required to extend to a state makia. 
a rescrvition the benefit of the provisions to which such reservation applivs 
Any stete availing itself of this right shall notify the Secre‘ary-Cenera 
accordingly and the latter shall communicate this decision to all signator’ 
and ‘‘oitracting States. 


‘Not orinted. 
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ARTICLE 21 


1. Any dispute between two or more Contracting States concerning 
the interpretation or applieation of this Convention shall so far as possible 
be settled by negotiation between them. 

2. Àny dispute whieh is not settled by negotiation shall be submitted 
to arbitration if any one of the Contraeting States in dispute so requests 
and shall be referred accordingly to one or more arbitrators selected by 
agreement between the states in dispute. If within three months from the 
date of the request for arbitration the states in dispute are unable to 
agree on the seleetion of an arbitrator or arbitrators, any of those states 
may request the President of the International Court of Justice to nomi- 
nate a single arbitrator to whom the dispute shall be referred for decision. 

3. The decision of the arbitrator or arbitrators appointed under the 
preceding paragraph shall be binding on the Contracting States concerned. 


ARTICLE 22 


1. After this Convention has been in force for three years, any Con- 
tracting State may, by notification to the Secretary-General of the United 
Nations, request that a conference be convened for the purpose of review- 
ing the Convention. The Secretary-General shall notify all Contracting 
States of the request and a review conference shall be convened by the 
Secretary-General if, within a period of four months following the date 
of notification by the Secretary-General, not less than one-half of the 
Contracting States notify him of their concurrence with the request. 

2. If a conference is convened in accordance with the preceding para- 
graph, the. Secretary-General shall notify all Contracting States and 
invite them to submit within a period of three months such proposals 
as they may wish the conference to consider. The Secretary-General 
shall eireulate to all Contracting States the provisional agenda for the 
conference together with the texts of such proposals at least three months 
before the date on which the conference is to meet. 

3. The Secretary-General shall invite to any conference convened in 
accordance with this article all Contracting States and all other states 
Members of the United Nations or of any of the specialized agencies. 


ARTICLE 23 


1. Any Contracting State may propose one or more amendments to this 
Convention. The text of any proposed amendment shall be transmitted 
to the Secretary-General of the United Nations who shall circulate it to 
all Contracting States. 

2. Any proposed amendment circulated in accordance with the preceding 
paragraph shall be deemed to be accepted if no Contracting State ex- 
presses an objection within a period of six months following the date of 
circulation of the proposed amendment by the Secretary-General. 

3. The Seeretary-General shall notify as soon as possible all Contract- 
ing States whether an objection to the proposed amendment has been ex- 
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pocssoc. er d if no such objection has been expressed, the amendi ient £577! 
^ cr inio ĉorce for all Contracting States three months after the expiratjor 
0^ the per od of six months referred to in the preceding paragraoh. 


ARTICLE 24 


"be Secretary-General of the United Nations shall notify al Vota 
“vates of the United Nations and all other states invited to «ttend the 
C onterene2 of the following: 

(aj Signatures, ratifieations and accessions, received in accorcane: v. ir 
aiticles 1: and 15; 

(L) Th: date upon which this Convention shall enter into fcree hi ac- 
eordance with Article 16; 

(c) Deinnciations received in accordance with Article 17; 

«€; Th» abrogation of this Convention in accordance with Ariel 18: 

(cY No ifieations received under Article 19; 

‘7 Ertry into force of any amendment in accordance with Article 23. 


ARTICLE 25 


The or ginal of this Convention shall be deposited with the Seeretary- 
Conerel cf the United Nations who shall transmit certified copies theres” 
to ail Menbers of the United Nations and all other states invited ie ‘he 
Con erone. 

ÎN \.IINESS WHEREOF the undersigned, being duly authorized thorete, 
have signed this Convention. 


DoNu ct New York, this fourth day of June one thousand nire hundred 
cud fi.ty four, in a single copy in the English, French and Spanisk lar- 
^na. Cach text being equally authentic. 

Toe Sceretary-Ceneral is requested to prepare an authoritative transh- 
uon o^ this Convention in the Chinese and Russian languages and to ads 
‘bo Cline end Russian texts to the English, French and Spanish texis 
"hen tra ismitting certified copies thereof to the states in 2eeordanec with 
Article 2) of this Convention. 


JIcre fo low signatures on behalf of Argentina (ad referendun ), Avstris, 
Belim (subject to ratification), Cambodia, Ceylon, Cuba, Dowunienn P>- 
pabuc (id referendum), Ecuador, Egypt (with reservation}, Franco, 
Federal Republic of Germany, Guatemala (with reservation),? Haiti (wth 


! "Lic rc orvation is ac follows: 

Tio Polegotion of Egypt reserves its Government's right to withhold t^c r^. 
'aníagcs orovided for by the Convention concerning Customs Facilities for Touri, 
from any person who, while visiting Egypt as a tourist, takes up employment with or 
wath out p y." 

2 The reservation is as follows: 

Tho Cuatemalan Government reserves the right: 

(1) Not to consider as tourists persons who enter the country for business ns pro 
vided 7n crtiele 1; 

‘* (2) Not to aceept the provisions of article 19 in respect of territories in disputt 
which are under the de facto administration of another State.’’ 
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reservation), Italy, Mexieo, Monaeo, The Netherlands, Panama (ad 
referendum), Philippine Republie, Portugal (ad referendum), Spain (ad 
referendum), Sweden (with reservation),* Switzerland, United Kingdom, 
United States, Uruguay (ad referendum), Vatican City. The convention 
was subsequently signed on behalf of Costa Riea, Honduras, India, Japan 
and Luxembourg.] 


Note by the Department of State 


A. The following statement, signed by the Belgian Minister for For- 
eign Affairs, relating to the application of the Convention to the Territories 
of the Belgian Congo and Ruanda-Urundi, subject to certain reservations 
to the Convention, was transmitted with the instrument of ratifieation 
(translation) : 


'*1. In depositing the instruments whereby Belgium ratifies the Con- 
vention concerning Customs Facilities for Touring, concluded at New 
York on 4 June 1954, I have to state that this Convention is applicable to 
the Territory of the Belgian Congo and to the Trust Territory of 
Ruanda-Urundi, subject to the following reservations: 


'*(1) the temporary importation of firearms and their ammunition 
cannot be considered without a temporary importation document 
(article 2 of the Convention) ; 

'*(2) the exemption in the ease of wine, spirits, toilet water and per- 
fume must continue to be limited to opened eontainers and subject, 
in the ease of aleoholie beverages in partieular, to the observanee of 
the legal provisions in force (article 3 of the Convention) ; 

‘ (8) worked ivory and objects of indigenous art must be excluded 
from the operation of the Convention (article 4).’’ 


B. The note dated July 25, 1956, transmitting the instrument of ratifica- 
tion of the Convention by the United States of America contained a 
declaration that the Convention is applicable to the Territories of Alaska, 
Hawaii, Puerto Rico, and the Virgin Islands. 


8 The reservation is as follows: 

“The Delegation of Haiti reserves its Government's right to withhold the advantages 
provided for by the Convention concerning Customs Facilities for Touring from any 
person who, while visiting Haiti as a tourist, accepts any paid employment or engages 
in any other form of gainful occupation.’? 

4 The reservation is as follows: 

‘í Notwithstanding the provisions of article 3 of the Convention concerning Customs 
Facilities for Touring, the Scandinavian countries shall be permitted to make special 
rules applicable to persons residing in those countries.’’ 


UNITED STATES 


INTERNATIONAL ATOMIC ENERGY AGENCY 
PARTICIPATION ACT OF 1957: 


Approved August 28, 1957 
AN ACT 


To PROVIDI FOR THE APPOINTMENT OF REPRESENTATIVES OF THE UNITED STATES IN TET 
ORTANS OF THE INTERNATIONAL ATOMIC ENERGY AGENCY, AND TO MAKE OTHER Provi 
SIONS W IH RESPECT TO THE PARTICIPATION OF THE UNITED STATES IN THAT AGENCY, 
AND (OD. OTHER PURPOSES. 


Ba it eracted by the Senate and House of Representatives of the United 
Statics of America in Congress assembled, That this Act may be cited as 
the ‘‘Intcrnational Atomic Energy Agency Participation Act of 1957.” 

Suc. 2. (a) The President, by and with the advice and consent of ta» 
Senatc, siall appoint a representative and a deputy representative of tne 
United States to the International Atomic Energy Agency (aercinafter 
referred ‘o as the ‘‘Ageney’’), who shall hold office at the pleasure of the 
President. Such representative and deputy representative shall repre- 
sent the ‘Jnited States on the Board of Governors of the Agency, may re- 
presen: the United States at the General Conference, and may serve ex 
ofie!o as United States representative on any organ of that Agency, and 
nall per'orm such other functions in connection with the participation 
of the U iuted States in the Agency as the President may from time to 
tuc ciet. 

(5j Tle President, by and with the advice and consent of the Sena-c, 
may appoint or designate from time to time to attend a specified session 
or spceified sessions of the General Conference of the Agency a repre 
sentative of the United States and such number of alternates as he may 
Getermine consistent with the rules of procedure of the General Conference. 

(e) Tle President may also appoint or designate from tinie io tinae 
suck cther persons as he may deem necessary to represent ‘he United 
States in the organs of the Agency. The President may designate any 
officer of the United States Government, whose appointment is subject to 
confirmation by the Senate, to act, without additional compensation, for 
temporary periods as the representative of the United States on the Board 
of Croveriors or to the General Conference of the Agency in the absence 
or disability of the representative and deputy representative appointed 
under section 2 (a) or in lieu of such representatives in connection with 
a, specifiel subject matter. 


1 Public Low 85-117, 85th Cong., H.R. 8992; 71 Stat. 453. 
403 
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(d) All persons appointed or designated in pursuance of authority con- 
tained in this seetion shall receive compensation at rates determined by 
the President upon the basis of duties to be performed but not in exeess 
of rates authorized by seetions 411 and 412 of the Foreign Service Aet of 
1946, as amended (22 U. S. C. 866, 867), for Chiefs of Mission and For- 
eign Service officers oceupying positions of equivalent importance, except 
that no Member of the Senate or House of Representatives or officer of 
the United States who is designated under subsection (b) or subsection 
(c) of this section as a delegate or representative of the United States or 
as an alternate to attend any specified session or specified sessions of the 
General Conference shall be entitled to receive such compensation. Any 
person who receives compensation pursuant to the provisions of this sub- 
section may be granted allowances and benefits not to exceed those re- 
ceived by Chiefs of Mission and Foreign Service officers occupying posi- 
tions of equivalent importance. 

Sec. 3. The participation of the United States in the International 
Atomic Energy Agency shall be consistent with and in furtherance of the 
purposes of the Agency set forth in its Statute? and the policy concerning 
the development, use, and control of atomic energy set forth in the Atomic 
Energy Act of 1954, as amended. The President shall, from time to time 
as occasion may require, but not less than once each year, make reports 
to the Congress on the activities of the International Atomie Energy 
Agency and on the participation of the United States therein. In ad- 
dition to any other requirements of law, the Department of State and the 
Átomie Energy Commission shall keep the Joint Committee on Atomie 
Energy, the House Committee on Foreign Affairs, and the Senate Com- 
mittee on Foreign Relations, as appropriate, eurrently informed with re- 
spect to the activities of the Agency and the participation of the United 
States therein. 

SEC. 4. The representatives provided for in section 2 hereof, when re- 
presenting the United States in the organs of the Agency, shall, at all times, 
act in accordance with the instructions of the President, and such repre- 
sentatives shall, in accordance with such instructions, cast any and all votes 
under the Statute of the International Atomic Energy Agency. 

SEC. 5. There is hereby authorized to be appropriated annually to the 
Department of State, out of any money in the Treasury not otherwise 
appropriated, such sums as may be necessary for the payment by the 
United States of its share of the expenses of the International Atomic 
Energy Agency as apportioned by the Agency in accordance with para- 
graph (D) of Article XIV of the Statute of the Agency, and for all neces- 
sary salaries and expenses of the representatives provided for in section 
2 hereof and of their appropriate staffs, including personal services with- 
out regard to the civil service laws and the Classification Act of 1949, as 
amended ; travel expenses without regard to the Standardized Government 
Travel Regulations, as amended, the Travel Expense Act of 1949, as 
amended, and section 10 of the Act of March 3, 1933, as amended; salaries 


1 For text of Statute see 51 A.J.I.L. 466 (1957). 
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fiiliao ized by tno Foreign Service Act of 1946, as amended, oe as aitàs 
ized hy the Atomie Energy Act of 1954, as amended, and expenses an. 
rilovecne’s of personal and dependents as authorized by tie «order 
Serv .2 avet of 1916, as amended; services as authorized by seetion 10 of ive 
Ac. o^ August 2, 1916 (5 U. S. C. 55a); translating and other serviecs, ty 

et hire of passenger motor vehicles and other local trarspo-tatic ° 
»rlu.ig and binding without regard to section II of the Act of Marea :, 

Jig 4° U. S. C. 111); official funetions and courtesies; sueh sums es 
Ua 2 secessary to defray the expenses of United States part cipetion ^: 
Lie 2reparatory Commission for the Agency, established pursuant iv 
An:cx I of the Statute of the Agency; and such other expenses as may 5 
latio.dzcd by the Secretary of State. 

See. 6. (a) Notwithstanding any other provision of law, Executive order 
w caul ton, à Federal employee who, with the approval of the Feder: 
ezeacy cr the head of the department by which he is employed, icev.» 
His posit on to enter the employ of the Agency shall not be considered 
rop ite purposes of the Civil Service Retirement Act, as amended, ac” 
‘he I’. decal Employees’ Group Life Insurance Act of 1954, as amended, 
s» separ: ted from his Federal position during such employment with th. 
Alcoy ont not to extend beyond the first three consecutive years of n 
catering the employ of the Agency: Provided, (1) That he shall pay tv 
she Civi. Service Commission within ninety days from the date he 
s*pevatec without prejudice from the Agency all necessary dedluccor- 
dad averey eontributions for coverage under the Civil Service Retiv.- 
uert Act for the period of his employment by the Agency, and (2) Thai ail 
aeductions and agency contributions necessary for continued covtrass 
wader tre Federal Employees’ Group Life Insurance Act of 1054, as 
aucgendod. shall be made during the term of his employmen; with t^^ 
International Atomie Energy Agency. If such employee, w thin three 
years frem the date of his employment with the Agency, and within 
simiy days from the date he is separated without prejudie from tio 
Agency, applies to be restored to his Federal position, he shall witni: 
thiriy days of such application be restored to such position or io a po: 
ien or lise seniority, status and pay. 

(5) Nctwithstanding any other provision of law, Exeeutive order ov 
regulatio 1, any Presidential appointee or elected officer who leaves lié; 
posiiicn ʻo enter, or who within ninety days after the termination zi lz; 
positioa cnters, the employ of the Agency, shall be entitled to the coverage 
czd beneits of the Civil Service Retirement Act, as amended, aud the Fer 
(rol E_ap oyees’ Group Life Insurance Act of 1954, as amended, but not ie- 
yond the earlier of either the termination of his employmenz with t. 
sgeavy cr the expiration of three years from the date he entered employ- 
rent with the Agency: Provided, (1) That he shall pay to the Civil Servier 
Commission within ninety days from the date he is separated wiihout prej- 
wee fron the Agency all necessary deductions and agency coutributious 
for coverage under the Civil Service Retirement Act for the period of his 
employment by the Agency, and (2) That all deductions and agency con- 
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tributions necessary for continued coverage under the Federal Employees’ 
Group Life Insurance Act of 1954, as amended, shall be made during the 
term of his employment with the Agency. 

(e) The President is authorized to prescribe such regulations as may be 
necessary to carry out the provisions of this section and to protect the 
retirement, insurance and such other civil service rights and privileges 
as the President may find appropriate. 

Sec. 7. Section 54 of the Atomic Energy Act of 1954, as amended, is 
amended by adding the following new sentences: ‘‘ Unless hereafter other- 
wise authorized by law the Commission shall be compensated for special 
nuclear material so distributed at not less than the Commission’s published 
charges applicable to the domestic distribution of such material, except 
that the Commission to assist and encourage research on peaceful uses 
or for medical therapy may so distribute without charge during any 
calendar year only a quantity of such material which at the time of trans- 
fer does not exceed in value $10,000 in the case of one nation or $50,000 
in the case of any group of nations. The Commission may distribute to 
the International Atomic Energy Agency, or to any group of nations, 
only such amounts of special nuclear materials and for such periods of 
time as are authorized by Congress: Provided, however, That, notwithstand- 
ing this provision, the Commission is hereby authorized subject to the pro- 
visions of section 123, to distribute to the Agency five thousand kilograms of 
contained uranium-235, together with the amounts of special nuclear mate- 
rial which will match in amount the sum of all quantities of special nuclear 
materials made available by all other members of the Ageney to July 1, 
1960." 

SEC. 8. In the event of an amendment to the Statute of the Agency 
being adopted in accordance with Article XVIII-C of the Statute to which 
the Senate by formal vote shall refuse its advice and consent, upon notifica- 
tion by the Senate to the President of such refusal to advise and consent, 
all further authority under section 2, 3, 4 and 5 of this Act, as amended, 
shall terminate: Provided, however, That the Seeretary of State, under 
such regulations as the President shall promulgate, shall have the neces- 
sary authority to eomplete the prompt and orderly settlement of obliga- 
tions and commitments to the Agency already incurred and pay salaries, 
allowances, travel expenses, and other expenses required for a prompt 
and orderly termination of United States participation in the Agency: 
And provided further, That the representative and the deputy repre- 
sentative of the United States to the Agency, and such other officers or 
employees representing the United States in the Agency, under such regu- 
lations as the President shall promulgate, shall retain their authority under 
this Act for such time as may be necessary to complete the settlement of 
matters arising out of the United States participation in the Agency. 

Approved August 28, 1957. 


AMERICAN JOURNAL OF INTERNATIONAL LAW 


VCE. 52 July, 1958 NO. 





e dmi amr Gu — 


t 


[Sores eee 





CONTENTS 


Zz 
Drr. OT vrs DOR A Law or OUTER SPACE, Myres S. MeDougal and Leon Lips ti 
Taye i Conupapo Rivisrrmp. Robert D. Scott ...... — eR ee Mods ut dS 
Ir. 0 TON WIALTH AND Favorrp-NaTION UsAGE. Robert E. Clute anl Bete t 
ES h x staat -" » a T 4 o9? » *? B5 ^9» y ee oT RR Ro» 0» 3 b> er 9» + ? we * 9 ? à 37 9 2. *? a * o^ Y ^ b» " * 9 4 3 » 9 o7 $9 » ^ov + ` : z 
Dusa AR NATIONALIZALIONS AND ALIEN PROPERTY IN BULGARIA. Iran Sipkov .... 15 
pti AL COMMENT: 
(" au. reial Discrimination and International Law. John N. Hazard .... ... 1" 
C 8 ving International Law from Its Friends. Covey T. Oliver ........ E 
Nay Wo COMMENTS 
"e ‘ive Principles of Pcaceful Co-Existence. Russell H. PFifichl ...... ... 3° 
Root of Advisory Committee on Foreign Relations to the Histories! Div ~e. 
of le Departm. mt of Stete ...... (rmm ror i iy det 
T ir! Hispano-Luso American Congress of Liena ional Law. Josef Ja Ko Hor Jhe 
eimc. Brown Sectt Prizes in International Law. E. H. FP. ......... EET A 
A mol Meting of ihe Society. Eleanor H. Fiach ........... leue. ge ate cS 
JjUIUCGL DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL Law. Br is 
satel tetant dg "c BOR OR wo € 9 © 9 © 9 oe Be à $ * a * oV @ * A es €* € x o" o^ ee o9 9v * 4 t a 4 © 9 9 9 S v oO» o e + a ee E Jt 
DOC REN EWS AND NOTES? 


vonlc, Au Introdu tion to International Law, 550; Orfield and Re, Cases occ 


st 
C 
M 


LI 
; 


tt oats og Inter, ational Law, 551; MacChesney, Situation, Docut ent. a « 
n ntara on Picat Devrclopments in the International Law of the Sea, i25 
ee nd Pye, States of Forces Aurcement: Criminal Jurisdict an, 04, Gus 

Conder 6. Procès «à Droit International Public, 955; Sutow, A 6 7 


* 


t, D v'omatie Proct ec (4th ed.), 550; Hartman, The Relations of Net oci a v: 


Y 
s 


mtoy (dò, Zhe United Natioas: The First Ten Years, 500; Savard pev 
Tevis, Carada ond the United Nations, 561; Calogéropoulos- Stratis ef e. 


wt Gece et les Nations Cries, 562; Murray, The United Nations Truster lp 
x ton, 502; Stoessinger, The Refugee and the World Comman ty, W3; 
ZAomeuh, Das Vectragsrceht der Taternationalen Organisationen, 565; Jan a + 


i 


" éen, Vol III, 567; Haines (ed.), BE: ropean Integration, 5609; a} 


Sed i Europee: e pour la Financement du Matériel Ferraviaire, 5060; ~-, He 


H 
P 


pss 


f+ 


+ 


Pok  Reeciyed ........ d dean aA APARECE RH "DEED 


* 


oh s nets Poles Loternatiopaez, 569; Deener, The Urited State. .'* 


48 Gereral ard Tntervational Law, 572; Furniss and Snyü or, sla d's: 


ch s to Amer eoa Foreign Policy, 573; Haas and Whiting, Dj, am ow 


ter otional Relations, 513; Rozek, Allied Wartime Diplomacy: A lattea 
li, d, 574; Kertesz (ed.), The Fate of East Central Europe: Hopes o.s 
T sx of lire rien Foreign Policy, 574; Siney, The Allied Bleehaw a 
ep c 922—836, 5768; Chen (ed.), Treaties ond Agreement: Detwee oœ 
p. ow of Chan qud Other. Powers, 1929-1954, 518; Bayitch, Futecaute «+ 
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PERSPECTIVES FOR A LAW OF OUTER SPACE 
by Myres S. MoDovuaaL 
Of the Board of Editors 
AND 
Leon Lipson 


Yule Law School 


Tu: eo quest of space has barely begun. Yet the law of spece, insten! 
(or lunenss behind the astronauts as some lawyers fear, is threateui ig to 
aitoy tle attraction of the earth's gravity. Before legal speculatio: 
reaches escape velocity, we should perhaps remind ourselves of the specie 
problems that may confront us soon, the earthly origin of mich of our 
law, wad the earthly ways in which for some time we shall have io cor 
tinte to think about law in outer space. 


I 


Let us begin with « glimpse at the possible pattern and coiditions of 
use of ou er space and a brief mention of some of the ways in which it ean 
now b» foreseen that they may affect our thinking about events on ent’. 
with con.cquences relevant for the law. Any attempt tocay to copile 
a definiUive catalogue of the possible uses of outer space world he pri 
sunpíuors, Such a catalogue would have to be open-ended and lo. 
leaved: cpen-ended, because space flight itself will suggest new uses of 
space (a: well as discourage or defer some presently eonteinpleted oss ; 
and loose leaved, because the sequence in which activities are eondu ted in 
space wil be a function of many variables ineluding eonsideraticus or 
scleutine euriosity, military-strategie policy, and cost. 


tier th: books and periodicals on space uses listed in Hogan, ‘fA Guide io ti. 
Sudy of space Law," P-1299, at 10-18 (Rand Corporation, Marce! 1, 1955; to he 
publiscd » St. Louis Univ. L.J., Spring, 1958); Odishaw, ‘The Satellite Progr: ‘ws 
te Dit rn:tional Geophysical Year," 55 Dept. of State Bulletin 280 (1956); Pac 
cant’ Sei nee Advisory Committee, ‘Introduction to Outer Space’’ (hercinatier cite t 
< SKHiu Report?) (Mareh 26, 1958); Berkner, ‘‘Man’s Spaee Satellit.s,’* 1! 
"sull (ei A‘omie feientists 106 (No. 3, March, 1958). A popular symposium treutu t is 
even int 41 Air Force: The Magazine of American Airpower, No. 3 (Mareh, 1955), Sve 

o tr stitement of Dr. Joseph Kaplan, Chairman, U. S. Committee for the Ie. - 
« mil Geoshysical Yerr, National Academy of Sciences, H.Rep. Comm. oa Ayyue a's 
Dom, Sabeomm, ou Independent Offices, Report on International Geophysieal Yerr 20-26 
(1857;:; statement of Dr. Richard W. Porter, Chairman, USNC-IGY Technical Pon l 
ot tie Es th Satcllite Program, ibid. 68-73; A. N. Nesmeianov, Presidint of U-- i 
Veni ca v of Seienees, ‘The Problem of Creating an Artificial Earth Sri lute, ' 
Jratiden, Jine 1, 1957, p. 2. 
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Among the known uses of satellites already launched, observations of 
the flights themselves permit inference as to the measurement of atmos- 
pherie density at pertinent heights, of the distribution of matter within 
the earth, and of the shape of the earth and the precise relative location 
of points on the earth's surface. The addition of a radio beacon emitted 
from a satellite makes possible the measurement of total ionization in the 
exosphere (a sub-layer of the atmosphere) by eomparing the satellite's radio 
position with its optieal position. Other instrumentation on the satellites 
has measured, for transmission to the earth, data on atmospherie tempera- 
tures, the impact of mierometeorites, and cosmic radiation of various types. 
On at least one satellite (Explorer III) information has been stored up in 
instruments and its transmission triggered by radio beams from the earth 
as the satellite passes over appropriate installations. The second Soviet 
satellite, as is well known, carried a dog, which survived for a week and 
(like other animals sent into outer space in rockets by the Soviet Union 
and the United States) furnished data for the planning of manned flight.’ 

Future aetivities in spaee may be rather suggested than predieted.? 
Responsible spokesmen have said that it is not too early to contemplate 
the use of unmanned orbital satellites for radio and television relays,‘ 
for photographie observations of weather, and for photographie reconnais- 
sance of events on the earth's surface;? rocket landings on the moon; the 


2 For the fullest account so far given of the results of experiments conducted on the 
two Soviet satellites launched in 1957, see ‘‘Soviet Artificial Satellites of the Earth," 
Pravda, April 27, 1958, p. 4, giving a preliminary report, largely without numerical 
measurements, on measurement of orbits, atmospheric density and temperature, com- 
position of the ionosphere, cosmic radiation, and biological effects on the dog carried 
in the second satellite. See also N. Y. Times, May 2, 1958. 

3 Besides the sources cited in note 1, see Edson, ‘‘ Astronautics and the Future," 14 
Bulletin Atomie Scientists 102 (No. 3, Mareh, 1958); Recommendations of the 
Technical Panel on the Earth Satellite Program of the U. S. National Committee for 
the International Geophysical Year, excerpted in N. Y. Times, March-20, 1958. But 
ef. Dr. James Van Allen, Chairman of the Working Group on Internal Instrumentation 
of the USNC-IGY Technical Panel on the Earth Satellite Program, National Academy 
of Sciences, testifying before a subcommittee of the House of Representatives in May, 
1957: ‘*I might say I do not subscribe to some 99 percent of what is written about 
this subject—exploration of space—as having any validity." H. Rep. Comm. on 
Appropriations, Subeomm. on Independent Offices, Report on International Geophysical 
Year 91 (1957). 

4 Petrov, ‘‘ Artificial Satellites of the Earth and the World Telecenter,’’ Zvezda, 
No. 4, pp. 160, 164 (June, 1957). According to Petrov, the notion of using aircraft as 
relay stations for television was proposed by P. V. Shmakovyi in 1936. 

6 The U. S, Air Force reported in January, 1958, that it hoped to launch a military 
reconnaissance satellite with a recoverable capsule by the Spring of 1959: testimony 
of Major General Bernard A. Schriever, Commander of Air Foree Ballistie Missile 
Division, before the Sen. Preparedness subeommittee, reported in N. V. Times, Jan. 15, 
1958. According to subsequent testimony by the same officer before the House Select 
Committee on Astronautics and Space Exploration, the project for the development of 
à reconnaissanee satellite had been given top national priority, N. Y. Times, April 25, 
1958. Unidentified Air Force officials were reported as estimating ‘‘that a reeonnais- 
sanee satellite carrying a telescope forty inches in diameter could detect objects on 
earth less than two feet in size from an altitude of 500 miles." Ibid. The President 
told the American Society of Newspaper Editors on April 17, 1958, that a reconnais- 
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CC (0 scientific instruments on the moon in working eondition ; s i e 
ilt oan an orbital satellite that can return its human passenges al. 
to the earth; manved flight to the vicinity of the moon and back; end 
ite ous (T outer speve for part of the trajectory of peaeefil n 0 
© ovine (save wail or vargo between distant points on eath. i» 
px sOneulotion coneerus the establishment of space platiorr s; <r> 
ioca !y in outer space of large craft for interplanetary exploration. 
voodircat on of the earth's weather; the acquisition of economic reseure s 
cov e oy a or unknown, such as solar energy, new forms of radiction,® an 1, 
1^ ob, numeral or other resources that are present, end moy co: 
USC ct jecome available, on the moon or other celestial bodics; ¿ri 
siv. d seussed with all the easualness of a confident seientife cra, it: 
cuccuier with sentient or intelligent beings on other planets.’ 
The pa terns of use of outer space will of course unfold in a contex: 
ec ett ons which even now, we suggest, can be identified as being o t. ti: 
A^ 45 he law of space as it develops over the years. Some oi ts. 
“E r are conmion to many areas of human conduct and interes . 
"o3 700, in a measure, peculiar to the use of outer space. Those thet are 
voted below are intended to be illustrative only. 
Ow eo idition of first importance is the extraordinary inferdepesdercve 
^s iocfide, military, econmercial, and other objectives that may © cd 
veait 5 by the same activities in space. Scientific observations on cove 
sHetion may some day serve as a basis for the development of rodio 
lovica! worfare. A television relay station may be capable of use to 
mierfove vith communications instead of facilitating them, A recovaais- 
"mec satellite may be made to yield important economie benefits rom 
serviess te meteorolcey. Geodetic observations made by celestia. merkoni 
Cans ) ad duprove the accuraey of intercontinental ballistie missile. by 
' akiny 1niernational maps more precise. For an orbiting satellite erry 
me a micleae warhead, it is perhaps not easy to imagine an immediate 





ss co viol fe, if sueco sful, ‘would transmit military information of valus to : ! *ke 
cover forer2?? N. Y. Times, April 18, 1958. See also Petrov, loc. c't, note 1 oT ore, 
r 163; Vd on, © Astroneuties and the Future," 14 Bulletin Atomie Seien‘ists 12 24 
(1-5 /No, 3, Merch, 1958). Some technical limitations are pointed out in Pa: ons, 
“Open Sky Plan in the Atomie Age," Missiles and Rockets 78, 80 (June, 1957); 
Payilae, * On Applicetions of the Satellite Vehicle, 26 Jet Propulsion 360, 25 202 
(No, 3, Pt 1, May, 1956); USAF Pushes Pied Piper Space Vehiele,’’ Aviation We «x, 
Duns Ux AO Pe Oy 

Quince on the two Explorer satellites launched early in 1958 have det'etel reidio 
ior of ine cpeeted inti usity near the apogecs of their orbits. N. Y. Times, Moy 2, 
1835, 

TSce the papers reprinted in ffMan in Space: A Tool and Program for the Study 
o^ Sov ! C ange,” 72 Annals N. Y. Acad. Sei, 165-214 (1958); Haley, ‘Space Low 

0 2hicbhes: A Synoptic View," paper presented at the 7th Annual Congress of í!c 
Tetorvet one] Astronauticel Federation, Sept. 19, 1956; Cox and Stoiko, Spac.pos cr 
^^ (188). 

C. lunienov, *Dctermining the Position of a Ship by Means of an Loth 
medbht CO Sovetsky Flot, Dee. 21, 1957, p. 3, quoted in 9 Current Digest oi the 
werdet Pres 23 (No. 52, 1958). 
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commercial or seientifie use that would not be served more efficiently by 
some other deviee, but it would be rash to say that no such use is possible. 

By reason of this interdependence, it may be difficult to apply some 
well-known legal techniques—prohibition, conditional permission, alloca- 
tion of responsibility for damage, regulation, and so on—on the basis of 
supposed predominant category of use. lf we want certain benefits we 
may have to accept certain risks. Especially in the preliminary explora- 
tory stage (which may last for generations), we may have to stress those 
aspects of legal control that permit and encourage development, while 
doing our best to measure the size of the risk to which we are being 
exposed. This does not mean that we ought to reject the possibility of 
reaching, or at least talking about, an agreement to outlaw certain uses 
of outer space, for the marginal gains to be expected from those uses may 
not be worth their price; but it does imply that it will not be easy to define 
‘*peaceful purposes’’ or 'íselentifie purposes’’ without risk of hampering 
activities that have multiple uses. 

A second feature in the setting is established by the relation between 
activities in space and the international political situation; that is, the 
structure of the earth arena, the position and number of Powers, their 
relative technological suecess, and expectations of violence. The only 
Powers that have so far (to the best of our knowledge) sueceeded in throw- 
ing a ball or a can into outer space are the same two Powers around which 
the nations of the earth have been observed to cluster in the well-known 
postwar ‘‘bipolarity.’’ In the short run, the gap between the most power- 
ful and the least powerful nations, between the technologically most ad- 
vanced and the technologically least advanced, will seem to widen, and 
the visible orbiting satellites furnish a spectacular evidence of the widen- 
ing gap. Yet the gap will be closed, though by the time it is closed it may 
be obsolete to speak of competing national state systems at all. Even 
before that time comes, the political effects of achievement in space may 
be the reverse of the technological effect. As the lessons of space prowess 
are driven home to the peoples of the earth, the Big Two may find that 
they must pay not less but more attention to the reactions and drives of 
the less powerful nations; that they must redouble their coupled as- 
surances of the possession of strength and the resolution not to use it 
except under extreme provocation; that they must pursue their quest of 
international support in the formal and informal fora of world publie 

J opinion. Thus, under today’s conditions, each accretion of power to the two 
contending systems of world order, thrusting still heavier responsibilities 
on those who wield that power, may paradoxically increase the trend 
toward multipolarity, uplifting the weak and casting down the strong. 
This, however, is not to say that outer space is destined to be controlled 
by the world (earth) community or that the nation states with effective 
power in outer space can be expected or should be required in the interest 
of that community automatically to relinquish it to any particular inter- 
national organization. l 

A third feature of the factual setting relates to the changing relative 


Das. PCIE 8S TOR A LAW OP OUTER sPaci 


¿ce ts stance end thee. It is possible that evhicver « < 
ve w Eterd to diminish the niportanee of space in the positional si 
cad ac case the importance of time for the planning of hwnan iv: s 


07 Ul ory planrise, to toke one example, the threat of attack fre ov 
ur Wy regier ^b intervals available for self-protection by sael ce” 
poo eoad this cucrease the urgency of inspection and patr. Po 


eare OF this vocet for law is indicated by the existence of 4 e A: 
o oe Flentifieation. Zones, scores of miles out over the high sess, wich 
v. ee the age ot space by several years? In terms of location ^ 
'wo re hien s as are not United States “territory; but in t rics ` 
poo United Stetes has a legitimate claim, as would othe: ne'i c. 
07 c newnisteascs, to cheek on suspicious activities that arc carrie « 
seo autes (rather than so few miles) away from American «rb 
A son ewhat different aspect of the importance of time to the lw o: 
ve ds the interrelation of the sequences of various pertinent p'o sses 
Ac i: diem the evolution of legal analysis, the course of explor: t o: 
x00 tre devloprient of space technology and engineering on err, *' 
Cre. nl streets of space activities on cultural attitudes, and tae procures 
or overe or our sorlial, political, and economic institutions. ALN tiese 
eros se will take time, end their shifting concatenation will after eni- 
"nyp vay pohey. Still another aspect of time is presented by the nos 
pts that events or board spacecraft will be measured, so to speek. Tye 
Tock ‘het to en observer on earth would seem to run more slowly then ci 
res’rlil clock, end that men, like clocks, may ‘‘age’’ 
space trips than on earth.” 


P 


riore slowly cc 


II 


ate first few orbital satellites launched by the Soviet Union ¿rd ire 
nto! Mates in connection with the International Geophysical Verr 
voela p'eseut In themselves no grave threat to international order, Ye 
he le re facts of the achievement are so spectacular, the implications “ey 
a}: vy teehnoloey so portentous, and the possible consequences fer ott 
o1 ous of puman action so numerous and significant and Im pet s> 
ee ^0 that the volume of legal writing on control or rezuletir oe 


9 IN in, The Legal St»tus of the Airspace in the Light of Progress in Aviciton pod 
VS occates 5 (1957'; MeDougal and Burke, ‘‘Crisis in the Law of the Sia?" 607 
Vols tin, J. 539, 583 (1958); Martial, ‘‘State Control of the Air Spree Ove f^ 
Ur Usdt Soa end tlhe Contiguous Zone,’ 30 Canadian Bar Rev. 245 (1952). 

“C4, t VU. S, procesal for a zone of inspection in the Aretie, laid be ‘ore the V.N. 
9 e n r C6 onacil ou (Xin 29, 1058, and the eounter-resolution submitted hy the (.S.s, ?. 
N. Y. TI es, April 30, 1958, p. 10. 

1 L. K Frank, ‘‘Cultural Implications of Man in Space," 72 Annals N. Y. ^en |. 
uua 113 1958). 

“on. Hor Report, p. 7; Clarke, The Exploration of Space 176-177 (1953). 

(dec ives do b served by spaco exploration as expressed by gov s 
29b us iu tle Us tcl States and the Soviet Union have been limitel to : 

n t riego. The Killian Report mentions curiosity, defense, prest ge, roii ta 
Qv] 5&6 sdeufi?e knowledge. The President's message to Congress dited Amil 
“95%, ] 'oposing the creation of a National Aeronauties and Space Agency, was coniiucd 
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activities in space has grown rapidly. The increased testing of missiles 
whose trajectory reaches very high altitudes, and the possibility that such 
missiles fitted with nuclear warheads will soon have achieved operational 
capability and numbers, have contributed to the sense of urgency and to 
the elaboration of a spate of random proposals, extrapolated from poorly 
evaluated contexts and unrealistic in terms of probabilities. 

Most legal writers discussing the legal regime of outer space have pro- 
ceeded from absolute notions of airspace sovereignty and have felt it 
necessary to establish a boundary between outer space and airspace.’ 
They have proposed various schemes, some of which will be mentioned 
below, for the zonal division of space. They appear to have assumed, not 
always explicitly: (1) that present legal arrangements for use of conven- 
tional airspace would be unaffected by the arrangements adopted for 
outer space; (2) that the arrangements adopted for outer space must differ 
substantially from those adopted for airspace; (8) that outer space must 
have a legal ‘‘status’’ which could be discovered or agreed upon;!5 (4) 
that for this purpose it was necessary to fix a single boundary in terms of 
location; (5) that the establishment of such a boundary was possible 
without serious regard to physical facts (except those used in the estab- 
lishment of the boundary itself), present and future technological develop- 
ments, the functions of spacecraft, or the purposes of space activities. 

The problems presented by man’s entry into space appear to others to 
offer an opportunity to fortify international organizations and expand 
their jurisdiction. Proposals for legal control in the altitudes above the 

chosen boundaries have centered round the United Nations, or some 
, other present or proposed international organization, as preferred or even 
exclusive owner of outer space, operator of spacecraft, prescriber of 
“law” for events in space, forum for preparation of an international 
convention to prescribe such a ‘‘law,’’ or research agency for outer spaoe.!9 
to recommendations for administrative machinery in aid of these objectives; see N. Y. 
Times, April 3, 1958. A proposal made on March 15, 1958, by the Ministry of Foreign 
Affairs of the U.S.S.R. linked the use of nuelear power and the exploration of outer 
space and stressed the ‘‘opportunities for the joint study and harnessing of the still 
unexplored forces of nature’? by way of preamble. N. Y. Times, March 16, 1958. 

14 See the sources cited in Section V below. 

15 To suppose that there is a ‘‘legal status of space’’ involves as much reification 
as to suppose that there is a single ‘‘freedom of the seas.’’ In both cases the question 
to be asked is, rather, What legal consequences should be entailed by certain activities 
in order that they be accommodated with other activities under given policies? Nor 
wil legal analysis be advanced by distinguishing between jurisdiction over space and 
jurisdiction over activities in space, or by suggesting that ‘‘the first legal problem 
of the space age, and of most immediate concern ... is the question of who owns 
space." Hon. K. B. Keating (Rep., N. Y.), ‘‘The Law and the Conquest of Space," 
address before N. Y. State Bar Ass’n., Jan. 31, 1958, p. 6. Cf. Matéesco, ‘A qui 
appartient le milieu aérien?’’, 12 Rev. du Barreau de la Prov. de Québec 227, 239 
(1952), concluding that the attempt to determine the legal status of airspace should 
be abandoned. 

16 See Knauth, Legal Problems of Outer Space in Relation to the United Nations 
18 (1958); Committee to Study the Organization of Peace, Strengthening the United 
Nations 218-219 (1957); Cooper, ‘‘ Missiles and Satellites: The Law and Our National 
Poliey,"" 44 A. B. A. Journal 317, 321 (1958). 
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"iol tal the proposals have included lists of doctrinal toy ies th: 
‘uc v.ew of the compilers should be handled by international aureo ii; 
"(ox mendations ;er ‘a permanent UN space police organization, <? 
vicc o any space dispute; ^ anticipation of ‘the sharing of respons: 
"ipt dbroush the United Nations if possible, for the paeifie develo s 1 
Gf pron tive extraterrestrial populations;?? and suggestions, advaucec ar 
Soc tor Wiley of Wisconsin in February, 1958,?? and repeated, with st. * 
medi ceetion but without attribution, by the Soviet Foreien Minisicy ' 
liv ^, for a new international scientific organization on prow. s 
ouer space, 

vier we shall attempt to offer a brief appraisal of proposed orian: 
tious! a rangements for control of activities in outer space, tie propos: 
covirnel content of space ‘law, and the proposed geogra hiel iai" 
of Y« rppleation, and to suggest by anticipation the past exp vies 
which nay come to be considered most influential in the evolution ot spe, 
‘ev. Dofore undertaking this, we think it indispensable tc swsov, 
on'v in outline, the probable specific controversies that may arise wit: 
respect fo uses of outer space, that is, the claims that will oe r 4 
'ü"ious participants to engage in, or prescribe or apply authority to, tiv 
vse and exploitation of outer space, and the probable provesses af errin 
bound decisions by which such controversies may be resolved. Jf ws 
"eor m mind also the likelihood of changes through time in :1l erino 
vaviables—-the pattern of use, the relevant surrounding conditions, the 
charectcr of controversies, and the processes of resolution —we muy jot: 
io arrive at an orientation and a perspective that bear some relation fi 
reelity, and to submit tentative recommendations for policies m the m 
est of tl e general community. 


III 


The first task is to outline the probable course of future controversy 
Tho ini ial question here is: Who, in the fairly near future, will mek: 
eleius .o aet in outer space without interference from others on tuc 
ea tl. to restrain others from acting in certain ways in outer space, er ^^ 
preserile and apply policy to events in outer space? Probably the prim 
eip?! actors will be nation states; it is they—-and not many o. thei 
who will possess the necessary roeketry and mobilize the necessary Pund 
Priv: te entities within a nation state, or private entities in two or wor 
states a-ting as joint adventurers, may marshal the funds n-cessary fo 


“Jenks, ‘International Law and Activities in Space," 5 Int. and Comp. Law C. 
ag, 13- 12 (1956). 

‘Cox, ‘International Control of Outer Space,’’ Missiles and Rockets, Junu’, 16>. 
M l, 

9 Lass yell, ‘‘Men in Spaee," 72 Annals N. Y. Acad. Sei. 180, 191 (195s. Fi 
peicortiv? anticipation of some of the more important controversies, see Lessel. 
ero Pclitical Seienee of Seienee,?? 50 Am. Pol. Sei. Rev. 961, 971 (1956). 

70 Wil y, ffChallenges, Old and New, in the Space Age: The Need for an mto 
"a'Wc al Space Orgerization,’’? address prepared for delivery at Georgetown Univirs ty, 
Wos! ng'on, D. C., Feb. 24, 1958 (mimeo.). 

YN. V. Times, Mrreh 16, 1958, 
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commercial or scientific activities in outer space, though they probably 
would depend upon the launching facilities of national governments. It 
is conceivable that an undertaking in space may be a joint effort of several 
types of participants: national governments might provide the launching 
facilities and specify certain uses of the satellite; private, commercial, or 
scientific organizations (national or trans-national) might finance certain 
uses, prepare and control some of the instrumentation, and claim some 
control over the resources produced by that portion of the activity that 
they had financed and planned. International (regional or global) organi- 
zations will also claim to be able to act in outer space, though difficulties of 
financing under present conditions may preclude important activity under 
such auspices unless new types of arrangements are devised. Jnterna- 
tional organizations, as well as nation states without present launching 
capability, are already, of course, active in the assertion of claims to pre- 
scribe and apply policy to events in outer space. 

The objectives to be sought by these claimants will not differ, except 
in modality and proportion, from objectives of the same types of claimants 
in respect of the use of conventional airspace or the use of the sea. To 
the extent that the élites of the nation-state claimants can act, whether 
consciously or unconsciously, appropriately to maximize gains and mini- 
mize losses, they can be expected to seek to extend their power and 
promote their security not only by developing direct weapons uses, but 
also, and perhaps much more significantly, by mecreasing the knowledge 
and skills at their disposal; by enhancing the prestige and respect that 
they enjoy in the community of nations; and by increasing wealth that 
may ultimately become available as a consequence of the enlargement of 
resource environment and the advance of technology. Nation states lack- 
ing an early prospect for the capacity to engage in space activity may be 
expected to seek protection, through alliances or action of the international 
community, from real or fancied threats of attack; to seek a share of 
whatever resources are produced by activities in space; and to seek access 
to the knowledge and skills developed by space activities. In a different 
epoch it might have been expected that some states, or some important 
organized forces, would react to man’s entry into outer space (had that 
entry been possible in that epoch) by attempts to discourage the activity 
of others in that direction, but contemporary culture makes it unlikely 
that states will harbor, or at least express, attitudes of hostility, either 
monopolistic or obseurantist. 

Some of the condititions under which these objectives will be sought 
by these claimants have been sketched above: the interdependente of dif- 
ferent types of objectives, the competing trends toward bipolarity and 
multipolarity, and the inereasing importance of the temporal dimension 
for the process of claim and decision. Only the course of future events 
ean disclose the exact nature of changes that may be expected in these 
and other conditions, such as the progress and spread of space technology, 
the type and richness of the resources actually made available for exploita- 
tion in outer spaces, the possibilities of destructive impact (deliberate or 
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xel; on th: earth: possibilities for surveillanee of aciisiii . 
ani fom space; fluctuations in effective relations betweer eotia 
«v.s ns oF order among states; fluctuating expectations of carly or s 
vii’ al vtolenze cn the carth; possibilities for defense against, or -t> 
tien of objects launched into outer space; and indirect conseq: c: 
pps at tivities, like changes in the pattern of technical education. ens.’ 
‘be oo cee to which economic activity in Industrialized countries be ave ss | 
ir osiw ly capitel-intensive, and changing conceptions of the place of ooe 
i © Cod) in ibe universe. 

© e -ondition of the use of space that has immediate relevance: i60 
pie ^ss of claims with respect to that use is the degree io which iks 
so c 608 Of space, in the broadest sense of the term * 
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resources, ocn v 
berur siared. Space ean be used for the simultaneous flight of neveti 
ore cra t, for instance, though in time some rules of the road will e; 

he sceced. Selentifie observations of eosmie rays, storm patticrns. orc 
v, meor showers, and the like, can be carried on by mony abisu. 
sai lites at the same time, Television relay stations could, sposi ri 
cons de ‘ations ot cost, be put up by separate and even eompctin : Piw, 
The otl! er planets in our solar system, and the moon, ean at some point 9 
to: be visited by exploratory manned or unmanned rockets lavsitec 
i than one Power. 
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"veh uses may be called sharable, or inelusive; they perut «nuila 
tivi^v Ly others without ihe necessity of more than minor ac om coqs 
It is tiue that some of the results of some of these activiti‘s ema 
shared. For example, if the planet Venus proves to be enveloped in a 
of petroleum and if a means is devised for bringing the pe'rol iin. n.a 
to ike carth or for fueling vehicles with it, the same oil probably er wd ^ 
used in more than one engine. Again, pietures or other records 0^ tutor » 
tim oliained by reconnaissance may be transmitted to a num o: 
ferent receivers or may be reserved by various devices until they reason . 
bee ntended receiver, and in some easily imaginable crevanst ues <’ 
vel ^ of sueh inforination-—like the value of a diamond—-may vary wit) 
scarcity. Nevertheless, the underlying activity is sharable In the sən” 
wv as many ean fish, though the catch be severally appropria ed 

Most elannants, while asserting their own rights to ene. ge in ihi she 
ablo activities, will probably acknowledge or at least not deny toat dihi 
ing. do the same.” Like many traditional claims in public ars pre 
iri nétional law, these claims will carry a promise of reeioroc ty, en’ 
bon bosherever possible with latent or expressed threats of cete!: tios 
vep isal if the complementary promise is dishonored. This pottern 
reviorccally tolerated access to outer space for sharable or Inclusive à. 
nes be restricted by the attempt to ensure the publie order of the wer 
coomunaity through devices providing security from military attaez, o` 
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‘Cf, Secretary of State Dulles, speaking at a news econferenec on 70 c 
p vts made agaist balloon overflights: **In the main, it is a rceoognized piita 
avoin pitting up into the air anything which could interfere with anv wor us, 
tre sir by anybody else." N. Y. Times, Feb. 8, 1956. 
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venting or at least making difficult the activities of unaccountable (flag- 
less) space objects or spacecraft (to be compared with measures against 
piracy on the high seas), and imposing rules of the road. 

The emphasis on mutual tolerance of sharable uses of outer space may 
seem belied by the history of activities in airspace. Low-altitude flight 
in the air is sharable in the same sense as is flight at higher altitudes, though 
there 1s less ‘‘room’’; weather balloons can take readings without necessarily 
interfering with the taking of similar readings by other people’s weather 
balloons; and so on. Yet, ever since the legal positions hardened after 
the end of the first World War, most underlying national states claimed 
for themselves the right in their discretion to exclude others, or impose 
conditions upon the activity of others. For motives of defense as well as 
economie proteetion or aggrandizement, the nations of the earth will 
probably continue to claim the exclusive control of the use of their super- 
jacent airspace. We do not expect that a pattern of the shared use of outer 
space will in the near future be imitated in the airspace. To the extent 
that conventional aviation may be superseded by space flight, the pattern 
of exclusivity may lose much of its importance, but this development seems 
to be rather far in the future, with the possible exception of postal rockets. 
Even for such rockets, it would seem that the consent of the ''target"' 
areas had better be obtained in advance, and the ‘‘target’’ state might 
be well advised to station its own inspector when the payload is attached 
to the rocket. 

Thus far, in anticipation of possible future controversies, we have sug- 
gested that states will probably continue, as in the IGY, to make claims to 
certain sharable, inclusive uses of outer space, beyond a still undescribed 
territorial boundary, but that they will probably also continue to demand 
exclusive control of the use of superincumbent airspace. In addition, it 
may be expected that as technological competence advances, states will, 
with respect to outer space, as they have with respect to the oceans, lay 
claim to certain occasional exercises of exclusive authority for the pro- 
tection of certain special interests, such as security, safety, health, and 
revenue. Claims may also be made, by or on behalf of nation states not 
currently possessing space capabilities, for an allocation of authority whereby 
sharable uses are free to all and exclusive uses are the monopoly of an 
organization representing the world community. Because of the necessity 
for distinguishing in both claim and decision between exclusive and inclusive 
uses, controversies will also focus for a time upon alleged problems in fixing 


23 Goedhuis, ‘‘The Air Sovereignty Concept and United States Influence on Its 
Future Development,’’ 22 Journal of Air Law and Commerce 209, 211-216 (1955); 
Honig, The Legal Status of Aircraft 6-9 (1956); Academy of Sciences of U.S.S.R., 
Institute of Law, International Law 318 (Korovin ed., in Russian, 1951); Lisovskii, 
International Law 158-160 (in Russian, 1955); Kislov and Krylov, ‘‘State Sovereignty 
in Airspace,’’ International Affairs, No. 3, 1956, pp. 35, 36~39; Lakhtine, ‘‘ Rights over 
the Aretie," 24 A.J.I.L. 703, 714 (1930). See the Soviet notes to the U. S. Govern- 
ment protesting the launching of balloons that overflew the Soviet Union, N. Y. Times, 
Feb. 6 and 19, 1956, 
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boi cde ries and ultimately upon real problems in distinguis line bí. iw 
Wiis ca activities, 

Ohir types of controversies can be expected to involve, n tes 
claims 10 share, or to exclude others from sharing, the resources wield. | 
exp ori tion and research in space, whether in the form o£ mw siovl 
anl sk Hs, materials or energy derived from space explorat on, i'e -s. 
eousticl bodies, or effects produced on the earth; claims to ree: ate u 
fix r sponsibility for deprivations inflicted by space activities such as Kaps 
da. ag |t intended injuries to space objects, pollution, Invasion o^ priv. 
by iieens of recenuaissance, effects on weather, or interference vite. 
munie: tions;^ and later, in the era of manned space flight, claims reli i 
to tie chartering and licensing of spacecraft, to the nationrlity v e 
link of spacecratt with the launching state or other orpani;ati d cn ^ 
caith, o the regulation of events on board spacecraft that produce co 
q iciees of importance to the legal systems of the earth, and io the con ^ 


or ertain aspects of any encounters with extraterrestrial ] e X, 
ty}. o` controvery thus projected will comprise sets of opjosint clo 
will be affected. by its own unique variables, and will require tis ia 


dist-ne clarification and application of policy. 


IV 


Hav ng indicated some of the types of prospective eonirovcrsies ety 
the sta es of the earth over the use of outer space and the preseription o 
applic: tion of authority to uses of outer space, we turn to consider í. 
ways 11 which those controversies are likely to be resolved. 

The first important question is, again, Who will make the divisies 
Since ome of the current proposals for space law seem to assomme th 


TA Th possibility that a satellite sent into outer space could be desigm ] 10 -n 
rec try into denser atmosplere was raised in 1956 by Drs. Carl Caley, Jo, 
Inet] J. Masson, who reported that new alloys already developed coul?) wi hw. 
the masimum temperatures which it was expected that a satelite wonld pitein eq o 
dsse.nd ng into den.er atmosphere. Time, Dec. 3, 1956; N. Y. Times, Dee. Z, 3 

RM po ts that frag ne its of satellites already launched (Sputnik I:nd 1) i ista 
i c.eorerable condition seem to be unconfirmed. At all events, writers, wio «supp 
that a satellite, upon losing altitude, must necessarily ‘burn up ke o meor `’ 
mit deve refiectel that parts of some meteors reach the eartl. Cy. ft saic IH. 
tle tar h," Agitator (a Soviet periodical), Oct. 1957, pp. 6, 9. 

-> ILe Federal Communications Commission . . . has received a forari pee 
thet ra lio trapsinissions of the Soviet Sputniks have violated global agresnients, 5 
r 1) feequeney alleovetion, Under the International Telecommun'cutios ti ty, « 
tein bids are resirved for worldwide use for distress signals and sci ntite pur: 
The uuiutlorized use of these bands by the Sputniks may have resulted in os mu 
errors cf instrument calibration and interference with aircraft radio and rads: boato 
Tels serustion will be aggravated, of course, as more Sputniks and baby moor 
lade! A conglomeration of satellites transmitting conflicfiny siznals co.11 
dorner lives and would make tracking and transmission virtually imposs.jk 7 R 
Keatine, loe. cit. note 15 above, p. 9. The accuracy of the comment is less import: vi 
t on tb fact that the controversy has arisen. According to a Soviet repmt, it 
b i e interest of grester precision of measurement that a frequency wes sebis. s 
vous Fo less subject to lonospheric distortion. Pravda, April 27, 1955, yp. 4. 
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decisions will be made directly by the eonseience of mankind, or by some 
presently mythical global court with universal compulsory jurisdiction, 
it may be useful to recall that the most influential participants in the 
process of making authoritative decisions will probably, in the large, re- 
main the officials of nation states—not only those states with outer space 
capabilities, but also others. The composition of the relevant élites may 
change in ways that may have importance for the character of their de- 
cisions on space claims; scientists and engineers, for example, may exert 
greater weight in their national councils than they used to, and this change 
may influence national policy in a direction that may(but need not) be 
more universalistie and more rational?? International officials, religious 
leaders, military technicians, and others may affect decisions on some space 
issues to a degree not equaled perhaps even by the current controversy 
over the production, testing, and use of nuclear weapons. Political of- 
ficials and their legal advisers may find themselves faced by urgent de- 
mands for early, formal, comprehensive agreement on a wide range of is- 
sues not yet ripe for such treatment; and it may be remarked in parentheses 
that it will serve some of them right. 

It is characteristic of the loose and primitive structure of the contempo- 
rary earth arena that many of the nation-state officials who will make the 
decisions are the same who will be making the claims. The difference 
in róle may make a significant difference in self-image, in the length of 
the time range for the calculation of interest, and in recognition of need 
for reciprocity; but the objectives of their action as decision-makers will 
of course in measure overlap the objectives of their action as claim- 
ants. They will be, and they will take care to appear to be, concerned 
for the attainment of some modicum of security: the indefinite postpone- 
ment of unacceptably destructive violence, the achievement of some stability 
of expectation as to modes of exercising effective power, the maintenance of 
publie order against hostile or reckless or capricious threats. They will 
wish to conserve the potentially vast resources of space for the production 
of the largest net gain in all values, though their respective preferences 
for the distribution of the gain may be mutually incompatible. They will 
probably concur in demanding that as many of the uses of outer space as are 
capable of being shared without serious inconvenience be kept available 
for sharing. They will seek in various ways to adapt to their existing 
power objectives the potentialities opened up by the access to the new re- 
source environment; the brave new worlds will not for some time suffice to 
redress or greatly distort the balance of the old. 

The process of decision will similarly be affected by many of the same 
conditions that are relevant to the process of claim. The distribution of 
effective power (in the broadest sense) on the earth, reckoned according 
to numbers of participants, relative strength and leverage, scope and sta- 
bility of their coalitions or alliances, and expectations of violence from 
various quarters, will affect the urgency and the content of decision. The 


26 See Kistiakovsky, ‘‘Science and Our Future,’’ 60 Harvard Alumni Bulletin 548, 
549 (1958). 
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thon dai, state of negotiations on disarmament with respect to bal ts. 
missiles nuclear weapons, and conventional forces, will affect the perceh ^ 
impo-taace of agreement on certain areas of outer space activity, the dig ^ 
of expe ‘table conformity to whatever decision is reached, and the pov 
availobl- to whatever entity will attempt to police the decision. T: 
divectio 1 of space efforts and thus the relative importance of decision v 
varicus issues will be affected by the understandably growin? bucecte:, 
an hiiois of planners, military and civilian, lay and scientific, bv ti 
spar to technology given by the challenge of outer space, by the imin e 
ticnal political appeal of space prowess, and by the conscious defercnce o 
ihe crect Powers toward the strength that resides in weakness. whe ae 
for specdy decision may be mereased by the rise in the number of pacti 
pants aid the gravity of the consequences of action or inaction; the sua: 
fariors may increase the need for concentration of decision-making iwim 
tions o1, in the alternative, for more successful indoctrination and p.i 
cedural planning at the periphery. 

[un many respects the methods by which controversies over the use o` 
outer space will be resolved in the prescription and application of poles 
can be expected to resemble those by which the law of the sea has evolved 7 
these heve recently been described in some detail and need not be reseutse.. 
here.? In certain important respects, however, they will differ. Thi. 
changes in the time factor, to which we have already alluded, may make th: 
‘intelli ence” component of decision more important for the application o. 
law in cuter space and of space law on earth than it is for the lew oi ih: 
sea. The recommending function may, as we have suggested whove, b 
characterized by a larger rôle for the scientist and the skilled technieiii 
The dis parity between capabilities of less and more powerful nations wa,’ 
precipitate new groupings for the assertion of demands in such bodies 2. 
the United Nations. 

[t is possible, also, that a new emphasis may be placed upon the role o` 
cxplicit agreement in the prescription of policy. Thus, voices are bein. 
raised ^n urgent recommendation that new preseriptions to govern ac 
tivities in outer space be elaborated by most explicit, formal, comprener 
sive, and early multilateral agreement.? Among the motives of tùis w 


“7 The head of the U. S. Rocket and Satellite Research Panel of the IGY hes testitic : 
heforc a Congressional committee that Congress should appropriate at least $500, 00 uH | 
a year fer the National Aeronautics and Space Agency. N. Y. Times, April 29, lt 
The President’s Science Advisory Committee referred to a rough estimat: of ‘fabo i 
eonple ot billion dollars, spent over a number of years to equip ourselves to Lod es 
on th: moon and to return him safely to earth." Killian Report, p. :1. 

^5 Zadc rozhnyi, ** The Artificial Satellite and International Law,’’ Sovetskaia Rossu 
Oct. 17, 957, p. 3. 

25 Mel ougal and Burke, ‘‘Crisis in the Law of the Sea: Community Perspeetis: 
versus Notional Egoism’? 67 Yale Law J. 539, 559-565 (1958). 

9 E.g. Munro, ‘Law for the ‘Ileav’n’s Pathless Way," N. Y. Times unti 
M: erzin, Feb. 16, 1958; Cox, f'International Control of Outer Space,’? Missiles cu! 
Rochois, June, 1957, pp. 68, 71; B.P.-D., ‘‘L’apparition d'engins 'extra-utmosphéiig.*" 
va Mge’ D'éluborstion d'un ‘droit international de l'éspace',"" Le Monde, Oct, ]" 
1957, p. t; Aaronson, f! Earth Satellites aud the Law," 220 Law Times 115 (Aug. 2* 
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gency, the fear of military uses probably predominates, though one may 
also detect the desire for doctrinal tidiness and the vague hope that by 
throwing a net of legal controls into the vastness of the universe one 
may tame the disturbing unknown. The diverse proposals for a '' Big-Solu- 
tion-Now’’ seem to proceed upon one or more of several underlying 
assumptions: 


(a) That paper agreements solve problems whether or not effective 
sanctions exist to assure compliance. 

(b) That the necessary objective of negotiation is agreement. 

(e) That almost any agreement is better than no agreement. 

(d) That over-all solutions that fail are superior to particular ad- 
justments that succeed. 

(e) That international control, operation or ownership is somehow 
‘‘demanded’’ by the supposed intrinsic supranationality of extrater- 
restrial activity or else morally superior to a ‘‘national’’ solution. 

(f) That the supposed tidiness of an explicit comprehensive treaty 
or convention would be so far preferable to the uncertainty of the 
legal situation in the absence of such a treaty that it is worth paying 
a substantial price to achieve it. 


These assumptions are at least debatable, and in present circumstances 
some of them seem plainly wrong. At all events a broad agreement of this 
sort is unlikely under present conditions, and hopes should not be raised 
if they are very likely to prove false. Particular subjects may be dealt 
with by formal agreement; we suggest below some of the subjects on which 
agreement is foreseeable, if not probable. The remainder of what a future 
historian will—only in that future—hbe entitled to call ‘‘ The Law of Space," 
when law is conceived as the community’s expectation about the ways in 
whieh authority will and should be preseribed and applied, will un- 
doubtedly grow by the slow building of expectations, the continued ac- 
cretion of repeated instances of tolerated acts,** the gradual development 
of assurance that certain things may be done under promise of reciprocity 
and that other things must not be done on pain of retaliation. The prac- 
tice of the various makers of decisions, most of them in the foreign offices 
of nation states, will be guided by the experience of the past; it is in this 
way, and not by mechanical translation, that the two great bodies of legal 
experience with respect to air and the sea will become relevant. 

Methods for the application of authority may also reasonably be ex- 
pected to vary from those that have traditionally characterized the inter- 


1955); Commission to Study the Organization of Peace, Strengthening the United 
Nations 218-219 (1957); Pépin, The Legal Status of the Airspace in the Light of 
Progress in Aviation and Astronautics 7 (1957); Danier and Saporta, ‘‘Les Satellites 
Artificiels,’?? 18 Rev, Gén. de l'Air 297, 303 (1955); Peng, ‘‘Le vol à haute altitude 
et l’article 1 de la convention de Chieago, 1944,’’ 12 Rev. du Barreau de la Prov. de 
Québee 277 (1952). Contra, Schachter, ‘‘The Law of Outer Space,’’ address to Inter- 
national Law Association, American Branch, April 11, 1958 (mimeo.). 

81 Until the diffusion of space technology, the number of states acting in outer space 
may be regarded as somewhat limited for establishing the expectations necessary to 
the growth of ‘‘customary law.’’ 
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act. as Of stetes. — Mueh of the concrete application of eonunuriiy wesu’ 
tion to the resolution of controversies about uses of outer space wall a` 
econse be made, in eenturies'-old. tradition, by the states 1 emsclyes . 
aceipst one another in supervising and regulating their own initiet ve ou 
Of prises. [tds probable, however, that evolving space ae ivit? «, wt 
ali inei’ promise of new richness and intensified threats, will be attenoc | 
oy cow and more comprehensive demands for direct, organized cou aart” 
Inti.ve ition, Demands already being asserted range over such varvir: 
aCuices of community involvement as: advance registration, advence v 
spection, approval prior to launching; regulation of launching-time, orbit 
ec v. nis, and activities; prohibition of military uses; Interna‘ional over. 
tior of some or all space flight; and international ownership of some í 
vl spy -ecraft, as well as of space objects, things discovered, resours 
ac pure |, eteetera. In the presently unlikely event that one nation sto! 
acquire, and retains overwhelming power to prescribe and enforce o "der : 
space, the decisional process will be naturally weighted in favor of ']:- 
steie’s policies, though the power be seldom exercised, as in the maritim 
wes ort anaica ot the nineteenth century.” 
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Np'enlation on the outcome of controversies over the use of outer spri c 
must bc muted by the awareness that no agreement in these eireuimistanetc 
wi! be worth more than the common interest of the participants, e arii'e 
eitihce at the time of agreement or later in the course of expe ‘lence urde: 
Hi. Thoe fact that leaders purport to recognize such a common mieres i 
of cour e, no proof that there is one, though there may indeed be onc whic: 
th: ] ac ors, despite their assurances, fail to recognize. The interdeperdo c 
of the rations of the earth, already knit by contemporary technolouy, vi 
be irereused, at least until (and probably even after) the remote cre € 
extrrterritorial colonization has been followed by the still more remot: 
pcriod of the wars of interplanetary independence. This interdepoude ar 
theuch oervading all values, is most apparent in the field of security. The: 
is no present reason to suppose that by reason of capabilities in onic: spi 
iny sta e will become able absolutely to secure its military safety by i: 
laicrel action, while at the same time the danger of substan:ial wiliter,: 
dew: ve (not necessarily defeat) in the event of hostilities will if snytjie» 
uron greater. Apprehension of possible military dangers, ofteu exoc 
erated ean be expected to continue to color decisions and tc impede <! 
eleritiegtion of common interest in peaceful uses.?? 

Mest of the published legal diseussion about probable future dicis c; 
has heei foeused on the question whether existing preseriptions on sov» 
elenty io airspace apply to flight in outer space. The principal text s! 


.'The policies of a dominant state need not favor claims of exelusive autuno i 
even by officials of that state; see MeDougal and Burke, ioc. cit. note 29 abovo, 506 
569 (1953). 

3 Mel ougal and Feliciano, ‘‘International Coercion and World Puble Order: 'TH 
(cn. ,21. ?rineiples of the Law of War,’? 67 Yale Law J. 771 (1958). 
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jeeted to this type of analysis is the Chieago Convention on International 
Civil Aviation of 1944, which uses the term ''aireraft" without defining 
it except in annexed wording elose to the formula of the Paris Convention 
of 1919: ‘‘all machines which ean derive support in the atmosphere from 
reactions of the air.''?* The flight of pilotless aircraft over the territory 
of non-eonsenting states is prohibited by Artiele 8 of the Chieago Conven- 
tion, but this provision was taken in substance from Article 15 of the Paris 
Convention.*? 

A. few legal writers have taken the position that the Chicago Convention 
and domestic Constitutional or statutory pronouncements on sovereignty 
in airspace are automatically applicable to outer space.** The gist of their 
arguments is to the following effect: that the old texts referred to air, air- 
space, atmospheric space and aircraft only because there was no present oc- 
easion to describe specifically activities at higher altitudes, and that terms 
must therefore be interpreted as covering the entire range of flight; that the 
old texts should not be limited to whatever is now determined to be an 
appropriate ‘‘ceiling’’ for air or for atmosphere, because no one had a 
ceiling in mind when the existing prescriptions were formulated, and it 
was only by chance that terms were used which now turn out to have a 
ceiling; and that the first satellites in any event passed through atmos- 
pherie space for part of their orbits. 

For those who have taken this position, the question of boundaries be- 
tween airspace and outerspace is not so much a question of creating new 
authority to fill a void as it is of changing existing authority, already 
supposedly projected to the ends of the universe. 

A rather larger number of writers have taken the position that the ex- 
isting prescriptions on sovereignty in airspace cannot be applied to flight 
at altitudes where there is no air—or, as some take the trouble to put it, at 
altitudes where there is not enough air to sustain the flight of aircraft.?' 


34 International Convention Relating to the Regulation of Aerial Navigation (Oct. 
13, 1919), Annex A, Preliminary Section; Convention on International Civil Aviation 
(Dee. 7, 1944), Annex H, Def. (a). 

35 International Convention Relating to the Regulation of Aerial Navigation (Oct. 
13, 1919), Art. 15 (as modified 1929); see also 2 Proceedings of the International 
Civil Aviation Conference, Chicago, 1944, p. 1882 (1949). 

36 E.g., Danier and Saporta, loc. cit. 297, 300; Sulzberger, ‘‘ Air Space—-A Need for 
Definition is Seen, But an Ancient Roman Maxim Goes Begging,’’ N. Y. Times, Feb. 
24, 1958; Peng, loc. cit. note 30 above, 292, 

87 E.g., Pépin, loc. cit. note 30 above, p. 3; Cheng, ‘‘Recent Developments in Air 
Law,’’ 9 Current Leg. Problems 208, 215 (1956); Ward, ‘‘Projecting the Law of the 
Sea into the Law of Space, JAG Journal, March, 1957, pp. 1, 5; Roy, ‘‘Some Cur- 
rent Considerations Affecting the Evolution of Space Law,’’ Am. Rocket Soc. Pub. 
3888-57 (mimeo., 1957). Zadorozhnyi, loc. cit. note 28 above, states: '' The Soviet arti- 
ficial earth satellite does not violate the air sovereignty of any state if only because it 
does not fly in space over other states but the territory of these states by dint of the 
rotation of the earth passes as it were underneath the orbit of movement of the satellite, 
which orbit is constant in relation to the earth and stars.’’ Cf. Haber, ‘‘Space Satel- 
lites, Tools of Earth Research," 109 National Geographie Magazine 486, 495 (1956): 
**Satellite Appears to Roam the Globe, Which Actually Rotates Beneath It . . . a 
satellite’s orbit will remain undeviating though the spinning world changes its face 
from the Americas to Afriea.’?’ 
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A ccs observers ^ have supported the same position by other reas: 


Which may be sununarized as follows: 


^ he old teats were prepared not for the purpose of centrale e 
Cecune with Aight in outer space but for the purpose o” con coll: 
puc dealing with conventional flight, especially for the purpose o 
. nf eipated postwar civil aviation. 

I is unwise to warp these texts to fit automatically a new aul ur 

Jr seen situation, whether or not the old terms may be made ve ^ic 
i py livable. 

Many technical facts bearing on space flight—such as velocity, ei 
tud», velocity in relation to the rotation of the earth, methods of con : 
enc guidance- -as well as military and commercial possibilities, dunes. 
v idely from the corresponding facets of the problems deal ith in li | 
enc 1944 as to preclude the old solutions from being a itomuaticath 
«pp lieable, 

Co-operation of some states and the acquiescence of o'hers im th 
crrangements for the International Geophysical Year, wh eh in dudit 
plo :s of the United States and the Soviet Union to launch o tiic 
satellites for scientific purposes, proved either that the consent o 
“w derlying" states was unnecessary for flight in outer soace or tl o 
«uci consent had been granted, at least as to activities of the kim 
con emplated within the IGY.” 


Wi] en writers in all these groups have turned from attempts to dcsci?: 
the results of previous decisions and begun to advance suggestions for i 
igat recline of space flight in the future, nearly all of them have soct' 1 
“or tle ourpose of allocating competence over exclusive and inclusive ay ~ 
tu divide outer space into fixed boundaries: boundaries fixed not by in o: 
navy vu ‘tains vertically projected from national borders on th^ ea ‘tl. 
by «qua ly imaginary horizontal sheets placed at stated altitudes pyralr 
o ike ecrth's surface. Everything under the sheet would be airsoeer?, n 
whieh tle rules of exclusive sovereignty would continue to prevail in c^ 
{loa ccinpartmeiuts confined by the border curtains; everything over 1 
sheet would be ‘free’? for all nations. The fascinating exercise of tix 
‘ne lo«ation of the sheet has been performed differently by different writers 
(UG pnb exercise continues even now. Some would place ii as low > 

Si £4. Meyer, ‘Reehtliche Probleme des Weltraumflugs,’’ 2 Zeitsehr. für Lutro: 


G1, 32 32 (1953); Jenks, ‘‘International Law and Activities in Space, 5 lit, s: 
Comp, Liw Q. 99, 103 (1956); Jaeobini, ‘‘Problems of High Altitude a^ Sju: 
jurleletion," 6 Western Pol Q. 680 (1953). Roy, loc. cit. also metion. icca: 
of this order. 

3A) Laplied general consent to use of outer space for any and all purpe es € (5 
“earcoly he derived from express consent to uses connected with the IGY. [nde 

Co (Xpress consent might perhaps be reasonably interpreted as lim ting son n 
fervncs, it least beyond uses of the same type and under similar auypiccy as the 
IGV Loy 
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thirty miles; *° others, at fifty or fifty-three; ** others as high as two thou- 
sand. Some would fix the sheet with reference not to a stated number of 
miles but to a supposed physical constant like ‘‘the point where the earth's 
gravitational effect ceases,” ** which cannot mean what it seems to say; or 
the point where there ceases to be air or where there ceases to be enough 
air to sustain the flight of aircraft. 

Some have suggested two sheets instead of one, to yield three zones in- 
stead of two. The most distinguished American authority on the law of 
flight, Professor John C. Cooper, arrived at this position in the course of a 
substantial evolution of ideas which the readers of his articles may trace. 
In July, 1951, Professor Cooper canvassed, though he disparaged, the pos- 
sibility that a state’s territory might extend to an altitude of 161,000 miles, 
which he reported as the point at which a rocket that had attained escape 
velocity ‘‘would leave the earth’s area of attraction and pass into the gravi- 
tation control of the sun." 9 He considered that this point would be the 
extreme limit of state sovereignty under what he called the old classic 
legal theory, based on the right and duty of self-protection. The lower 
extreme of the range within which the boundary of state sovereignty 
might be fixed, Professor Cooper considered, was the upper limit of the 
‘*airspace,’’ which he appeared to suggest was at an altitude of 60 miles. 
Within the range of 160,940 miles thus defined, he suggested that in the 
absence of international agreement the rule should perhaps be 


that at any particular time the territory of each State extends upward 
into space as far as then scientific progress of any State in the inter- 
national community permits such State to control space above it.** 


In April, 1956, Professor Cooper announced that he had abandoned this 
rule, convinced ‘‘of the existence of almost insuperable difficulties’’ in its 
applieation. He stated that an international agreement was necessary 
**to solve the questions as to the legal status of areas above those covered by 
a strict construction of Article I of the Chicago Convention," and that there 
might be an area of ''territorial space’’ under the sovereignty of the sub- 
jacent state ‘‘up to the height where ‘aircraft’ as now defined, may be 
operated''; then a second zone, ‘‘contiguous space,’ which would extend 
from the top of ‘‘territorial space" to 300 miles above the earth, and would 
also be under national sovereignty but would be subject to ‘‘a right of 


40 Murphy, ‘‘Air Sovereignty Considerations in Terms of Outer Space," 19 Ala. 
Lawyer 11 (1958). 

41 See N. Y. Times, Feb. 23, 1958; Cooper, ‘‘ Missiles and Satellites: The Law and 
Our National Poliey,’’ 44 A. B. A. Journal 317, 320 (1958) (noting suggestions by 
Haley and others); Simpson, Space Law and the Practicing Attorney 9 (1958). For 
Hingorani, ‘‘An Attempt to Determine Sovereignty in Upper Space," 26 U. of 
Kansas City Law Rev. 5, 11-12 (1957), not even the sky is the limit. He would have 
all flight instrumentalities ‘‘subject to existing rules and regulations, no matter at 
what height they float.’’ 

42 Draper, ‘‘Satellites and Sovereignty,’? JAG Journal, Sept.-Oet. 1956, pp. 23-24. 

48 Cooper, ‘‘High Altitude Flight and National Sovereignty,’’ 4 Int. Law Q. 411, 
416 (1951). 

44 Ibid. at 418. 
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tears ... for all non-military flight instrumentalities when asccrci: 


ov des-ending’’; and finally, all space above contiguous space, which would 
he “free for the pessage of all mstrumentalities.’’ * 

Uuc»r the pressure of seientifie events the suggestion has been sti"! 
arth coofmed. In September, 1957, in the light of new claims abe: the 
cek! roched by the Soviet ICBM, Professor Cooper warned thai ‘'oby - 
ously "0 ieutral State ean permit the space above to be used as an arco fer 
ihe pesseve of guided missiles designed to cause destruction m a distant 
State.’ end that provisions would have to be made in international arrec- 
‘Sor national sovereignty upwards to include such paris oí space 
iS pav bo required so that neutrality is preserved in any event.''*9 Thus 
ven s101 appears to have contemplated the extension of national sover. 
cionty by agreement up to six hundred miles, which was the height thet 
had heen claimed for the Soviet ICBM.*? 

S 1: la'er, a dilemma for the zonal theory was created by the anrourec- 
| ent of the characteristics of an experimental American aircraft o 6^ 
knoe as the X-15, in which manned flight would be possible for the sera 
vehicle, to and fro, both in space that would have to be called airspace under 
any of Professor Cooper’s definitions and in space that would be called 
sometbine else. According to an address delivered on Washington's Birth- 
Gay oc tus year, Professor Cooper would now simply reeister the faci 
that ‘rockets, high altitude guided missiles, satellites, and future space- 
ships ere not aircraft .. .’’; that ‘‘states have sovereignty in the air space 
ahove their surface territories and the right to control flight therein . . .’’; 
and that 


mops 


no avreement exists as to where the boundary is between the territore| 
alrsp ace of a state and outer space beyond—nor as to the legal siatus 
of tl e intermediate area . . . in which... the presence of a ertain 
anoi nt of gaseous atmosphere may cause the fall of flight instrvinen- 
talities, . . £8 
One is Jed to wonder whether, if Professor Cooper's experieree and ir- 
cenuity fave proved unequal to the task of defining the boundavi^s of 
mrsnace ond outer space in static zonal terms, the task is really po.whl> 
or even worthy of accomplishment. Other efforts to arrive at bow day 
cefinit ons as functions of altitudes, mass, velocity, heat resistance, and 
other physical variables combined, seem more technically sophisticated! and 
vtght survive a little longer in the progress of scientific knowledee and 
Cheiveertie technology. Yet such frontiers might prove to be wi Iner- 
¿ble io Jast such versatile transitional devices as the X-15, and it may 


“3 Cocper, “Legal Problems of Upper Space,’’? 1956 Proceedings, American Socict. 
of International Law 895, at 91. 

:6 Londo: Times, Sept. 2, 1957, p. 9. 

47 Coope:, < Flight-Spaec and the Satellites,’’ 7 Int. and Comp. Law Q. 82, 90 (1958 , 

43 Coupe., “Missiles and Satellites: The Law and Our National Policy,’’ 11 A. R. 
A. Journal 317, 321 (1958). 

^ see, gay Haley, ‘‘Space Law—The Development of Jurisdictional Concepts,’? 
Address to International Astronautieal Federation, October, 1957 (mimeo., Am. Roel ct 
"oc.). 
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be questioned whether they are as relevant for the purposes of human 
control and planning as would be an arrangement based upon types of 
spacecraft, probable functions, and potential dangers. Physical char- 
acteristics would of course‘enter into any Jao gmin, but they could not be 
the only factors. 

As the Chief of Staff of the United States Air Force has said, 


In discussing air and space, it should be recognized that there is no 
division, per se, between the two. For all practical purposes air and 
space merge, forming a continuous and indivisible field of operation.®° 


The General may have had more than one reason for putting it this way, 
but the truth of his statement is independent of the outcome of the con- 
troversy among the branches of the ea service over control of United 
States defense activities in space. 

In identifying the claims that will be aade to the use of outer space we 
have suggested a distinction between sharable or inclusive uses and un- 
sharable or exclusive uses of outer space, and have pointed out that claims 
to exclusive use of the airspace will probably continue to be made and de- 
fended under the label of sovereignty. Probably a general principle of 
"freedom of outer space’’ for inclusive, peaceful purposes will be fairly 
easily accepted and honored in authoritative decision; but for a time, at 
least, states will continue, for the better protection and control of activities 
on their land masses, to be indulged in their claims for exclusive uses of 
‘‘airspace.’’ 

For distinguishing between these two competences—inclusive in outer 
space and exclusive in airspace—reference will undoubtedly also for a 
time continue to be made to some supposed boundary line, perhaps a line 
with a vague and shifting geographic reference as with the z-mile limit 
of territorial waters or the headland-to-headland lines of bays." Eventu- 
ally, however, with growing awareness of the difficulties entailed by ‘‘fixed 
lines’’ or putative horizontal sheets and of the factors that do and should 
affect policy, the problem will transform itself from one of boundaries to 
one of activities, in an appropriate pattern of reciprocities and (potential) 
retaliations; and the now vexed question of the legal ‘‘status’’ of outer 
space will be discarded for practical purposes, as the question of ''status"' 
was discarded when negotiations on the use of airspace came to the point 
of eonerete agreement. 

It may be expected also that claims to occasional exclusive uses even in 
outer space will be honored if their frequency and importance are kept 
reasonably low. Certainly, in the absence of general agreement and com- 
munity institutions to restrict inclusive uses to peaceful purposes, states will 
continue to assert, within the limits of their effective power, a unilateral 
competence to police or destroy space objects regarded as impermissibly 

59 White, ‘‘ Air and Space are Indivisible,’’ Air Force Magazine, March, 1958, p. 40 


at 41. 
61 McDougal and Burke, loc. cit. note 29 above, at 574—580. 
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effect^ne the security of their land masses.** With respect to the ovcars. 
assertior of such unilateral competence has been made and accepted for 
many purposes, including the protection of health, revenue, internal monop- 
cles, and so on. Conceivably, a similar development in demand and re. 
cipro-al tolerance for a variety of purposes may occur with respect ic 
outer space. 

In -ny event, we should not expect to see a patchwork quilt of outer 
spece like the patchwork quilt of contiguous maritime zones, because thc 
pertinent distinetions will not be spatial distinctions. It will be relatively 
imimater al whether a man-launched object in outer space happens to be 
'"ajove' the territory of the affected state at the moment when the of 
fondine activity is carried out, at the moment when orders for the offend. 
ing activity are transmitted by electronic guidance from the earth or from 
some otuer station, or indeed at the moment when protective action is 
taken. For example, there ean be some activities in outer space that, while 
‘hey vecuire line-of-sight connection with the relevant area on the earth, 
do not require that the particular line-of-sight remain within the projected 
vertical 5oundaries enclosing that area. Or, again, if something is dropped 
or pushed from outer space and falls on a given area on the earth, it is not 
a necessary ineident that the spiral descent have commenced at a point 
"above" that area. Thus the counterpart in outer space of contiguous 
zones in maritime law is likely to be phrased, as indeed it is coming to be 
characterized m maritime law, in terms of type of activity and relevant 
intervals of time rather than in terms of location. 

The resolution of other types of controversies over the use of outer space 
can be expected to draw upon past experience in the administration of activi- 
ties regarded as comparable, appraising success and failure and projecting 
appropr:ate policy. Thus, control over the identification of space cbjects 
and the location of national responsibility for them as a preliminary to allo 
eating the burdens and benefits of space activities may become a live problem 
if launchings become less highly publicized and so numerous as to outstrip 
the capacity of the tracking stations, if objects launched into space survive 
re-eniry into the atmosphere and strike the earth or do other damage, 11 
specccraft on re-entry are retrieved by a state upon which another makes 
a claim as the owner or launcher, and if a spacecraft ever attains the ability 
io wrest economically valuable resources from another spacecraft. Herc 
experleree speaks in darkening voice. The problem of registration of 
vehicles financed by private entities has obviously not been solved in the 
law of the sea, where the necessity of a ‘‘genuine link’’ between the 
country of flag of registration and the nationality of private owners is 


52 An activity in space might have some military value without affecting security to 
an impermissible degree. Among the factors to be considered are the ehareseter and 
importance of other values served by the activity, and the character and imporianec o 
the milit: ry threat. A telescopic satellite, for example, which might observe eloud. 
stars, or carth terrain, might well be deemed to present too small a threat, by comparison 
to its over-all utility, to justify any punitive action. 
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still warmly debated. For rules of navigation, roughly adaptable models 
are available from the law of the sea and the law of airspace; similar prin- 
ciples, differing greatly in detailed application, may help in the co-ordina- 
tion of launching times and flight plans, which will become important much 
sooner than navigation in the familiar sense. 

Regulation and characterization of events on board spacecraft, a remoter 
problem, may similarly be analyzed and administered in ways familiar to 
those who have dealt with the analysis of events on ships and aircraft. The 
well-known competing principles of jurisdiction—nationality of the partici- 
pants, territoriality (registration of the vehicle), protection of proximately 
affected nations (protective principle and principle of passive personality), 
as well as all the complementary principles in terms of ‘‘immunities’’ and 
‘facts of state’’ by which jurisdiction is yielded—may all become relevant. 
These doctrines both permit any state substantially affected to assert its 
competence, when it has effective control over persons or assets, and af- 
ford sufficient alternatives in choice to encourage flexible accommodation 
in reciprocal demand and mutual toleranee.* The difficulty that states 
have had in regarding the pattern of practices developed with respect to 
events on board ship as transferable to the control of events on board air- 
craft 9? suggests that there may be difficulty in adopting either analogy di- 
rectly for events on spacecraft. Detailed discussion of this may await the 
advent or more particular anticipation of concrete problems. 

Despite the picturesque opportunities that the subject presents to 
imagination, it is probably equally premature to attempt to clarify in 
detail modes of redress for deprivation inflicted by space activities. The 
analysts of torts and delicts are already fairly skilled in weighing the 
interest in protection from injury against the need to foster initiative, 
the relevance of the fault of the various actors, the gravity of the harm 
that may oecur, the probability of its occurrence, the eost of averting such 
occurrences and the efficacy of safety measures, and the rather more com- 
plex problems of the proper incidence of the various costs involved. 
Whether a rule of absolute liability would be preferable to some sort of 
fault liability; whether there is a place for publie or private or mixed 
insurance schemes; whether an international fund might be set up to 
accommodate worthy claims; whether efforts should be made to reach 
international agreement on limits of liabilty—these questions may abide 


53 See Briggs (ed.), The Law of Nations 330-333 (2d ed., 1952); N. Y. Times, 
April 9, 1958, p. 66; Rienow, The Test of the Nationality of a Merchant Vessel (1937). 

54 Moursi, Conflict in the Jurisdiction of Courts of Different States to Deal with 
Acts and Occurrences on Board Aircraft (dissertation on file in Yale Law Library, 
1955); Yntema, ‘‘The Historie Bases of Private International Law,’’ 2 Am. J. Comp. 
Law 247 (1953).  Aireraft have presented a number of special difficulties with respect 
to problems of investigation, obtaining witnesses, providing for convenience of parties, 
and in determining the territorial location of events in controversy, with suggestions 
of possible allocations of authority to states of last departure and first landing. 
Events on board spacecraft may evoke or occasion similar difficulties in aggravated 
form, though the responses may be different. 

55 Cooper, The Legal Status of Aireraft 61 (mimeo., 1949); see 17 Journal of 
Air Law and Commerce 292 (1950). 
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u^ rs xperiencc. The nearest relevant analogy may he the propc - 
row vecinuine to be posed by the use of atomie reactor machinery ine 
muclesr material. 

Q. stuns relatiag to oecupation of territory in outer spree and x 
idus so lanas to new resources have again been much mooted. Awa. 
‘uc. sp otants there appears some disposition to believe tha’ pevrticuloi 
ari at. thought to express the state of the law of oceupaticn on crite 
will be automatically applied to extraterritorial exploration anless soux 
eam acit otherwise is reached; °® but this apprehensive notioi exalis thi 

t: alove the spirit. The details of any applied doctrine of oecvpitioc 
a aly ays varied with relevant eireumstanees of technology, possibili i 
(Poo cef ve occupation, diffieulties of proof, and objectives of the portici 
pants [he policies behind the traditional doetrines on this subject ce 
rived from Roman law are, it may be recalled, to reward priority in tine 
‘o acne wledge effectiveness of control, to maintain peaceful aetivity i: 
ouch creder, and to encourage the use of territory once explored or vc 
sores onee developed. The history of application of the law of o-cuna 
iioi ene allocation of resources over the centuries, including the d visio: 
of the continents of the New World and the inconclusive but instructive 
story of Antarctica.®’ gives no ground to suppose, for example, that ih: 
moon wll become American or Soviet ‘“‘property’’ if only the Stars ain 
Strio cs, or the Hanmer and Sickle, are shot onto its surface. 


VI 


A du able agreement by explicit international convention on auythine 
hk» o code of law for outer space is not, in our opinion, something nov’ 
t0 he expected ?? or desired. One may indeed expect with "athev more 
eor dense a series of agreements, gradually arrived at, op perticrls: 
subjeets such as the continuation of the International Geophysical Year 


co The oxtreme illustration is provided in a popular article by Huss, (Lets Cloir: 
‘he Mno -Now!?? Mechanix Ilustrated, Feb—Mareh, 1957, pp. 70, 72: ‘*Columtbu 
tu ‘he Spanish Fk into the sands of a West Indies beach—and we o^ the Pisica 

'01d be perfectly within the concept of international law to claim possession o? tV 
Mena by shooting our national flag there by rocket." 

Coop Carl, ffIntemetional Law—Claims to Sovereignty: Antaretiea,'" 28 So, Cal 
Lay Rev 3946 (1955); Toma, ''Soviet Attitude Towards the Acquisition of Turriteris! 
Sye dgrty iu the Antaretie, 50 AJL. 611 (1956). Im May, 1953, tlhe Unite: 
Ste1 proposed. to eleven other states a treaty for ‘‘freedom of scientific investigatio 
*"rnsha t Antarctica, continuation of the international co-operation after the en 
ofto ICY, and agreement ‘‘to insure that Antarctica be used for pea'eful ,urpo-. 
pnlbe,'" oN, Y. Times, May 4, 1958, Ree. 1, p. 19. Cf. Danier, *'Les Voysic, hi 
planctzires ef le Droit, 15 Rev. Gén de l'Air 422, 425 (1952); Schachter, ** Who Onn 
the Universe??? Colliers, Mareh 22, 1952, p. 36. The United States proposal on Antar 
fes con» perhaps be considered a trial balloon (launched in a polar orbi fo 
mat r spn ae, 

Stat +» that have not been able to agree upon the width of terri oriol wa en- 
"and. b: expected fully to clarify a common interest in the allocation and :egulstio: 
of u- s of outer spacc. See N. Y. Times, April 26, 1958, p. 38: ‘No Seca Limit 
Set bv 2 Month Talk’? 
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the exchange of certain types of information, such as tracking data and 
some signaling codes, beyond present levels; the use or abstention from 
use of certain radio frequencies; and the co-ordination of launching 
schedules. Particular projects, like the establishment of television or radio 
relay satellites, might (in addition to whatever economic or scientific 
merits they possess) serve to test the possibilities of broad international 
co-operation more fruitfully than conferences on ''the law of space.”’ 
Agreement might be reached—not necessarily by the execution of formal 
documents—to abstain from the pollution of space by shrapnel or other 
'* junk," which might otherwise be thrown up in an attempt to impede the 
flight of hostile satellites or hostile communications; such agreement would 
probably depend on the assurance either that other means of averting the 
danger from the hostile activities were adequate or that the activities did 
not present a danger sufficiently great to justify the pollution. 

The modes of reaching such agreements cannot now be charted with any 
precision. Some agreements may be explicit and formal; some may be 
simply a consensus achieved by the gradual aceretion of custom from re- 
peated instances of mutual toleration. Some may be bilateral, others 
trilateral or multilateral; some may be within the framework of the United 
Nations, others within some other existing organization or some machinery 
yet to be set up. Their details and sequence must, like much else in an 
indeterminate universe, depend on the order of experience in space as well 
as on the changing political context. 

We recognize, however, that the order of that experience will in turn be 
affected by expectations which decision-making officials in the nation states 
possessing space capabilities entertain as to the space plans of others, 
and by the reactions and attitudes of the earth community. In order 
to help allay anxieties about the possible weapons uses of space satellites 
and to help lay a foundation for closer co-operation in peaceful activities 
in space for common benefit—a co-operation from which an adequate and 
effective customary or conventional law might eventually emerge—the 
" following suggestions might even now be considered by responsible officials: 


(1) It was suggested in this JouRNAL early in 1957 that each state 
about to launch a satellite could register its intent to do so with an inter- 
national agency, filing a flight plan and a description of certain charac- 
teristics of the satellite, such as load, weight, and size. This could be 
combined with willingness to submit to international inspection, to assure 
that the payload conforms to the description filed. This suggestion could 
be put into practice by any state, regardless of the agreement of any 
other state; but the decision to do so might well be affected by the communi- 
cated willingness of other launching states to agree to corresponding meas- 
ures. 

(2) Agreement might be reached to abstain from the launching of 
satellites fitted with nuclear or other explosive warheads. Such an agree- 
ment probably would have to be contingent on the availability of effective 


58 McDougal, ‘‘ Artificial Satellites: A Modest Proposal,’? 51 A.J.LL. 74, 77 (1957). 


RSS DP'ECDECTIVES FOR A LAW OF OUTER SPACE E 


Us. thine inspection of the type that is illustrated by tle fis, o 
uw abe Whether it should or eould be coupled with au as; «ac: 
cu the orohibitioi of the use of intereontimental ballistic mission es. 
hub erdt should ov could be considered as part of a possible gcneral agr e 
C7 0r nucleor cr universal disarmament, are matters of strateny, s 
qoy ind natim el, dependent upon the course of many variabl s. 
{aies poossssine the capability of launching satellites mic!’ 
rr, iv 0 certain ty ses of satellites on behalf of, or even as trustee © 7 í 
‘yo Nations. The launching state could retain responsibility 
vo bg operator, preserving control over the security of its wii 
"o. db cd Netions would decide upon the purpose of the fight, dit... 
‘he ay ood, design the instrumentation, and finance the eonstrict^hni c 
the satellite and its contents. The necessary United Natiois decisio: 
eo tico be made by an arm of the United Nations, or authority to meke ihe 
0 1. be delegated to the launching state or conceivably to some other avon 
Th ex ence of such ‘trust satellites?" would not necessarily praded- 
vai ia satellites with similar or identical functions. 


KANSAS V. COLORADO REVISITED 
By Rosert D. Scorr 


Legal Adviser, Imperial Ethiopian Government * 


Some time in 1907, Mr. Elihu Root, then Seeretary of State, asked Mr. 
Chandler P. Anderson, his special counsel on Canadian matters, ‘‘how far, 
if at all, this Government is restrained by treaty provisions or by interna- 
tional law or by comity of nations from authorizing the diversion of waters 
from Bireh Lake basin, as proposed by the Minnesota Canal and Power 
Company." The company had applied to the U. S. Government for a 
license to divert waters from the basin, and the Canadian Government had 
objected on the ground that Birch Lake, being tributary to an international 
river, could not be diverted without Canada’s consent. In an opinion 
dated September, 1907, Mr. Anderson answered that the United States 
was not restrained by either the Webster-Ashburton Treaty or by inter- 
national law. In discussing the international law of the ease, Mr. Ander- 
son quoted Mr. Justice Marshall’s opinion in Schooner Exchange v. 
M’Faddon for the proposition that ‘‘the jurisdiction of the nation within 
its own territory is necessarily exclusive and absolute’’ and concluded: 


... no voluntary restriction upon the use of these tributary waters 
within the borders of the United States can be admitted. The United 
States is fully committed to this proposition, not only as a matter of 
principle, but in actual practice and as a matter of policy. 
Then, after citing a decision of the Supreme Court of Minnesota and a 
report of the Waterways Commission, Mr. Anderson wrote: 


The recent case of Kansas v. Colorado, decided by the United States 
Supreme Court in June last, may also be cited as an authority on this 
proposition.! 

Mr, Anderson’s ‘‘proposition’’ is, of course, the so-called Harmon doc- 
trine. First announced by Attorney General Harmon in 1895, the 
doctrine was frequently asserted by the United States in water controversies 
with Mexico and Canada between 1895 and 1911. More recently, however, 
the doctrine has been repeatedly criticized, and some writers have been 
so bold as to say that the doctrine is dead. For some time, and in im- 
portant instances, the assault against the Harmon doctrine has been sup- 
ported by citation of opinions of the Supreme Court which have been 
rendered in interstate water disputes. Most conspicuous among these cita- 

* The opinions expressed in this article are solely those of the author and should in 
no regard be attributed to the Imperial Ethiopian Government. 

t Chandler P. Anderson, Opinion dated September, 1907: In the Matter of the 
Application of the Minnesota Canal and Power Co. (State Department File No. 


1718/27, National Archives). 
221 Ops. Attys. Gen. 274. 
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tions, aid the most frequently appearing, has been the ease of Kansas x 
Colorad ). It is curious, therefore, to say the least, to realize that in 199. 
contemporary legal scholars did not understand Kansas v. Colorado in th: 
way urged by present-day critics of the Harmon doctrine.” 

In th s essay it is proposed to revisit the 1907 decision, to trece its suse 
quent history and to reappraise its meaning and value in the light of 3h. 
Andcrscn’s apparent understanding that Kansas v. Colorado actually t: 
he'd th» Harmon doctrine. In short, it is purposed to suggest that we 
are nov being misled, although with sincere conviction, by those writer. 
who argue that the Supreme Court, in working out the doctrine of eauitabl: 
apportionment for application to interstate cases, has questioned th: 
Ilurmor doctrine as a rule of international law applicable to disputes bc 
iwecu sovereign independent nations. On the contrary, it will be show. 
that thc dicta of the Supreme Court are to the opposite effect. 

The 1907 opinion in Kansas v. Colorado * was the last in a series of fou: 
opinions in which the Supreme Court first worked out a rule for decision 
in interstate water disputes. The series began January 28, 1901, whe. 
the Court overruled a demurrer in the case of Missouri v. Iliinois) Th: 
first decision in Kansas v. Colorado eame on April 7, 1902,° also overrulin:: 
a demurrer, The Court then heard evidence in both cases, and four years 
elapsed before the cases came on for argument. A final order denyin:: 
an Injuiction was entered in Missouri v. Illinois" on February 19, 1906. 
and Kasas v. Colorado was finally disposed of the same way on May lä. 
1907, 

The four opinions must be studied together, but the pivotal opinion js 
that of the second Missouri v. Illinois, delivered for the Court by M. 
Justice Holmes who, having been appointed December 4, 1902, and swor^ 
Dceembr 8, 1902, had taken no part in the first Missouri v. Illinois or the 
first Kansas v. Colorado. It is no exaggeration to say that Justice Holme - 
had a d-cisive influence in the disposition of these cases. After the secoud 
Missowui i v. Illinois, there was less difficulty about the proper source of lav’ 
for cases involving interstate water disputes. What emerged was th: 
Court's view that it was precisely because international law could «6 
apply iuterstate that the Supreme Court was granted jurisdiction of eases 
involvii @ disputes between states and found itself under the necessity o' 
workius out rules which had never before existed. The Court called its 
new rues ‘‘interstate common law," ie. a law peculiar to the Unite! 
States under the American Constitution. 

For clarity, it is necessary again to brief the opinions. 

“A ecntemporaneous note on the ease appeared in 21 Harvard Law Rev. 1237 
(19075. Under the title, ** What Rule of Decision Should Control in Interstate Contre 
versies?” the note discussed Kansas v. Colorado, 206 U. 8. 46 (1907) and Georgin 
Tean: sse Copper Co., 206 U. S. 230 (1907), noticing particularly the Court's referen. 
to ‘intestate common law.’’ There is no suggestion that international law farnisiy à: 
the rule ‘or decision. See also 1 AÀ.J.I.L. 215, 730 (1907). 


“216 U. S. 46 (1907). 6180 U. S. 208 (1901). 
9183 VU. S. 123 (1902). 7200 U. S. 496 (1906). 
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In January of 1900 Missouri filed a bill of complaint against Illinois 
and the Sanitary Distriet of Chieago alleging that Chieago's diseharge of 
sewage into the Mississippi River constituted a threat to the health and 
eomfort of the large communities situated on the river. Missouri prayed 
that such discharge be enjoined as a nuisance. The Court inquired whether 
the allegations disclosed a controversy between the two States within the 
meaning of the Constitutional provision which creates and defines the 
original jurisdiction of the Supreme Court: 


The judicial power of the United States shall be vested in one Supreme 
Court. . . . The judicial power shall extend . . . to controversies be- 
tween two or more States. . . . In all cases... in which a State 
shall be à party, the Supreme Court shall have original jurisdietion.? 


This was not a ease of first impression, for the Court had applied the same 
Constitutional provision years before in the case of Rhode Island v. 
Massachusetis? a dispute over boundaries. But Illinois had challenged 
the essential jurisdictional fact: Was this controversy really between 
States? The Court found it necessary to construe the Constitution again 
to show that it applied to a ease in which the State appeared as parens 
patriae as well as one in which the State was involved as a proprietor. 

After a lengthy review of the origin of the Constitutional provisions, 
the Court observed through Mr. Justice Shiras that 


...1t must surely be conceded that, if the health and comfort of 
the inhabitants of a State are threatened, the State is the proper 
party to represent and defend them.!? 


Then came the first dictum to the effect that such disputes between sov- 
ereign and independent nations are wholly political: 


If Missouri were an independent and sovereign state all must admit 
that she could seek a remedy by negotiation, and, that failing, by 
foree. Diplomatie powers and the right to make war having been 
surrendered to the general government, it was to be expected that 
upon the latter would be devolved the duty of providing a remedy 


8 Constitution, Art. IIT. 

9 In Rhode Island v. Massachusetts, 12 Pet. 657 (1838), Judge Baldwin made an 
extensive survey of the English origins of the Court’s jurisdiction to hear and determine 
disputes between States and of Congress’ power to approve compacts between them. 
Controversies between counts palatine and other proprietaries (such as the colonies) 
were once subject to the King in Council, if the controversy did not arise out of 
agreement, and to Chancery if it did. The American Constitution reversed the practice, 
making agreements (compacts) subject to the political power (Congress) and contro- 
versies not founded on agreement subject to the judicial power. But neither Chancery 
nor the King could ever hear a complaint against a true sovereign, a purely political 
matter. The majority held that the usages of nations were applicable to boundary 
disputes between States, but Chief Justice Taney dissented, saying that in his opinion 
the Court had no jurisdiction to hear disputes over sovereignty. He cited Chief Justice 
Marshall’s opinion in the Cherokee Nation v. Georgia in support of his dissent. No 
doubt this disagreement in the Court is traceable to the old dispute of States’ rights v. 
Federal power, almost a dead issue today, but entirely a Constitutional rather than an 
international one. 

10 180 U. S. 208, 241 (1901). 
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nad that remedy, we think, is found in the constitutional provisio» 
ve aire considering. 

A cissonting minority of three Justices (Harlan, White and Palur 
tags that in this case Missouri and Illinois were not in direct antag risa 
is Vade, and so would have sustained the demurrer. But they. ts) 
sas ss tiat such re nedy as the Constitution provided was avail. (^ 
obs cá States were no longer sovereign and independent. Chief s w 
Tall stated their position: 


Com yoversies between the States of this Union are made justicia < 
c the Constitution because other modes of determining them .« 
serrondered; and before that jurisdiction, which is intended to sippy 
{le place of the 11eans usually resorted to by independent sovervigutte. 
to terminate their differences, ean be invoked, it must appear that the 
Siat-s are in diveet. antagonism as States.” 
Th: unjority, having found facts for original jurisdiction, decider. itii 
fel rated a basis for injunction and overruled the demurrer, 8 a’ 
' het ouiously, the Court and counsel appeared to have assumed vitho: 
egu Cho that [ino was subject to the usual rules of equiry as itis 
oles cp, ly to continuing nuisance, Counsel for Illinois argued tiat h's 
Ste wes not a proper party, but he did not suggest that, as a c as 
verso) State, IHlünois should not be held to the same standard zs ^ 
privat? citizen. No absolute sovereignty theory was advanced in support 
of the donurrer. 


^ up 


Frow hindsight, Mr. Justice Shiras? opinion is unsatisfying jor the 
reason that it failed to notice the most important question, viz., to what 
‘aw Is a State of the United States subject if no standards are provide tt 
the Cons itutiou? The Chief Justice would ask the question on thi rri 
Fu) sis y. Colorado; Mr. Justice Holmes would analyze it in the woeri |l 
diss rd vu FHlliuois; and Mr. Justice Brewer would supply the diio s 
ons sec in the sceord. Kansas v. Colorado. 

fu tae iirst Kanvas v. Colorado??? the Harmon doctrine was rais ^u! 
Gree «uc. rejected as a rule for application between States of the l'ai 
States ere, for the first time the Court mentioned international law 
anrt^ aig it, however, in a way merely to bridge, with the fullniss af 
ihe Cour 's powers, the span between Kansas’ appeal to the common kn. 
tad Colocado’s appeal to the Harmon doctrine. 

This is the first, also, of Colorado’s frequent appearances in court in 
ates H outes. Colorado is the classic upstream State. In 1902 «n ce. 
vard ‘ds veloped'' as compared to some of her downstream nethheis. 

teror o Use the streams which rise within her boundaries end ilo. i. 
ua di eteons she was obliged to litigate for her rights against thos: Stet. 
~ai w reld cite prior appropriation as a basis for superior rehi. PF - 
ctos tpe to note that in her numerous water disputes Coloraco bis ho? 
caL al^ suceessful in all but one case, viz, Wyoming vw. Coloruas, 

iai 7, 12 Ibid. at 249. 

13185 U N, 125 (1902). 

111526 TO N, 419 (190%) 5 defined, Colorado *. Kansas, 320 U. S. 383, 392, note 2 (1913). 
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and even that ease has not gone without subsequent question in the evolu- 
tion of the equitable apportionment doctrine. 

The Arkansas River rises in southern Colorado and flows eastward into 
Kansas. Late in the 19th century, settlers in southeast Colorado made 
diversions of the river for the purpose of irrigatmg an arid portion of 
the State. Kansas objected to the diversions and finally sought an in- 
junetion in the Supreme Court. In her bill of complaint, Kansas alleged 
that diversions in Colorado were depriving Kansas and its inhabitants of 
the water accustomed to flow in the river, thus causing irreparable in- 
jury.? As Illinois had done in the earlier case, Colorado demurred. 
But Colorado advanced a different and stronger argument. This argument 
was the Harmon doetrine: Colorado is exelusively sovereign over her 
territory and may use her own waters as she pleases.!$ 

Kansas contended that, in diverting the river, Colorado was violating 
the ‘‘fundamental principle that one must use his own so as not to de- 
stroy the legal rights of another." As Missouri had done in the earlier 
case, Kansas invoked the common law, basing her claim of right on the 
rule that riparian owners are entitled to a continuous flow of the stream.’ 

The Court again discussed the jurisdictional question involved, viz., 
Was this controversy between States and so subject to the Supreme Court’s 
original jurisdiction? The opinion in Missouri v. Illinois was reviewed. 
Kansas was found to appear as representative and on behalf of her 
citizens; and the action complained of was found to be ‘‘State action and 
not the action of state officers in abuse or excess of their powers.’’ 18 
Having thus laid a basis in fact to support the jurisdiction, the Court 
turned to the question whether the complaint of Kansas presented a 
justiciable cause of action. The Court had found that the facts alleged 
in Missouri v. Ilinois had presented a cause of action ‘‘justiciable under 
the Constitution." But what of this new contention of Colorado’s? The 
Chief Justiee set it out in full: 


The State of Colorado eontends that, as a sovereign and independent 
State, she is justified, if her geographical situation and material wel- 
fare demand it in her judgment, in eonsuming for benefieial purposes 
all the waters within her boundaries; and that as the sourees of the 
Arkansas River are in Colorado, she may absolutely and wholly de- 
prive Kansas and her eitizens of any use of or share in the waters of 
that river. She says that she occupies toward the State of Kansas 
the same position that foreign states occupy toward each other, 
although she admits that the Constitution does not eontemplate that 
eontroversies between members of the United States may be settled 
by reprisal or force of arms, and that to secure the orderly adjustment 
of such differences, power was lodged in this court to hear and de- 
termine them. The rule of decision, however, it is contended, is the 
rule which controls foreign and independent States in their relations 
to each other; that by the law of Nations the primary and absolute 
right of a State is self-preservation; that the improvement of her 
revenues, arts, agriculture and commerce are incontrovertible rights 


15 185 U. S. 125, 137 (1902). 16 Jbid. at 188, 143. 
17 Ibid. at 146. 18 Ibid. at 142. 
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o” sovereignty ; that she has dominion over all things within her tei: 
tory, including all bodies of water, standing or running, within her 
boundary lines; that the moral obligations of a State to observe the 
demands of comity cannot be made the subject of controversy between 
States; and that only those controversies are justiciable in this court 
vhich, prior io the Union, would have been just cause Jor reprisal 
by ‘he complaining State, and that, according to internatione! lv. 
replisal ean only be made when a positive wrong has been iniliciccl 
or r gehts strict? juris withheld.’ 
Iure lately following this statement the Chief Justice distinguisbed 
the siittation of a State ‘‘prior to the Union’’ and its situation under th. 
Union : 


But when one of our States [i.e., non-sovereign and non-independent | 
comolams of the infliction of such wrong [t.e., a positive wrong or 
the deprivation of such rights [4.e., rights strict? juris] by another 
etate, how shall the existence of cause of complaint be ascertain si, 
and be accommodated if well founded? The States of this Uutou 
cannot make war upon each other. [As they could prior to ihe 
Union]. They cannot ‘‘grant letters of marque and reprisal.” he.. 
remedies which, if available, would constitute a sanction behind an 
cio t to negotiate]. They cannot make reprisal on each other by 
embargo. They cannot enter upon diplomatie relations and mak 
treaties.”° 
Jn other words, Colorado’s contention may fit a sovereign independent 
nation bat not ‘Sone of our States. The climate in which rules applicable 
to independent nations arise is totally different from that oltainig "or 
States uider the Constitution. The Court obviously implies that for this 
reason rules of international law, whatever they may be, cannot be appl ed 
wily-niby between American States. Colorado had made sn ‘tas i^ 
argumert, contending that a rule of international law should be applicd 
“as if" the States were independent sovereigns. The Court did not aviee 
But the Court, it must be noted, did not disagree that the substantive rule 
iivoked by Colorado was proper for application between independent na- 
tions. The question was not before it; the Court merely noticed that the 
Constitution had changed matters between American States to the point 
that Coorado’s argument did not apply. Its discussion in this regard 
related 10 the source of law, not to the validity of the rule invoked: 


Conuty demanded that navigable rivers should be free, ard therefore 
the freedom of the Mississippi, the Rhine, the Seheldt, the Danube, thc 
Nt. Gawrenee, the Amazon, and other rivers has been at different tiae: 
seei red by treaty; but if a State of this Union deprives another Stat: 
of is rights in a navigable stream and Congress has not regulatod the 
sib, ect, as no treaty ean be made between them, how is the maiter tc 
be adjusted ? *? 


Here the Court rested, for the time being. It made no choice of law 
in deciding that in any case the cause should ‘‘go to issue and proofs 


i" [bid at 143. 
20 Ibid. Italics and material in brackets supplied. 
2igbid. at 144. Italics supplied. 
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before final decision." The Court observed that Kansas had appealed 
to common law as the proper source of an applicable rule. Then, leaving 
every issue except jurisdictional facts undecided, the Court assured the 
litigants that, whatever the proper source of law was, the Court had 
plenary judicial powers to go to it; but it had to hear the proofs before it 
could decide where to go for a vole: 


Sitting, as it were, as an international, as well as a domestic tribunal, 
we apply Federal law, State law, and international law, as the 
exigencies of the particular case may demand, and we are unwilling, 
in this case, to proceed on the mere technical admissions made by the 
demurrer.?? 


It is this quotation which critics of the Harmon doctrine repeat in order 
to argue that the Court applied international law in the Kansas v. Colorado 
ease and, while doing so, rejected the Harmon doctrine. Their argument, 
however, is too facile, as the foregoing analysis of the Court’s operative 
words has shown. It may be added that the Court went a bit astray in 
saying it was an international tribunal. That phrase ‘‘as it were” we may 
suppose was Intended as qualification, but the whole statement is a bit too 
broad. The Court certainly applies international law from case to case, but 
an international tribunal it is not—not even ‘‘as it were.’’ 

The demurrer was overruled, but no judgment was entered. Both parties 
were at liberty to renew their respeetive eontentions after proof was in. 

The first Kansas v. Colorado ''deeision"! was no international law de- 
cision. Still, if we consider the obiter dicta, there is an implication running 
through the whole opinion that Colorado would have been right in her 
substantive contention if she had been an independent nation. This same 
implication will come very close to affirmative opinion in the next ease 
to which the Court gave its attention, viz., the second Missouri v. Illinois. 

The second Missouri v. Ilinois was argued January 2, 3, and 4, 1906, 
and decided February 19, 1906. Mr. Justice Holmes had been on the 
bench a little over three years when he delivered the opinion. He had 
replaced Mr. Justice Gray on December 8, 1902, and Mr. Justice Shiras, 
who delivered the opinion in the first Missouri v. Illinois, had been re- 
placed by Mr. Justice Day; otherwise the Court was the same as that 
which ruled on the two earlier cases. 

Where Justice Shiras’ opinion had been ''tonsorial and agglutinative,"' 
Justice Holmes’ was ''Holmesian.'" The brief opinion takes the usual 
giant strides; some sentenees are loaded with portent; but it goes to the 
heart of the matter in a way to give it an authority greatly transcending 
the pale stuff of the two earlier cases. One paragraph of facts, a notice 
of Illinois’ answer denying the allegations of the bill, and then: 


The decision on demurrer discussed mainly the jurisdiction of the 
court, and, as leave to answer was given when the demurrer was over- 


22 Tbid. at 146, 147. See editorial by Chandler P. Anderson on the 1906 ease, in 1 
A.J.I.L. 730 (1907). 
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r:ed naturally there was no precise consideration of the prinviph ~ 
o. lay to be applied if the plaintiff should prove its case... .^' 


II. ve. is succinct warning that the Court will now consider substantive 
randle. and that whatever may have been intimated on this subject i 
ioc fast cise is to be ignored—not even cited. And the same went ior ii« 
est Kanas Y. Colorado, for, except to hark back to the Chie? Justice's 
(Cu 8s er xd question in that case, and to reiterate a rule of equity, Wenst 

Co evedo is not cited. 


Tie uusance set forth in the bill was one which would be of interna. 
tiona importance-—a visible change of a great river from a p we steea i 
imio a polluted and poisoned ditch. The only question presented |cu 
demurrer] was whether as between the States of the Union this cou + 
wes competent 1o deal with a situation which, if it arose between iude 
pendent sovereignties, might lead to war.** 


The Co ut then faced squarely the question of what was to be the suture 
of law fcr the setilement of disputes between American States--''ow7 
States,’ as the Chief Justice had distinguished them. In the ¢ase oi 
Fenuusilec nia v. Wheellag and Belmont Bridge Co., said Justice Holmes. 


There was a bill brought by a State to restrain a public nuisance, the 
erect on of a bridge alleged to obstruct navigation, and a supplenicut i 
hil to abate it after it was erected. The question was put most ex 
plicitly by the dissenting judges but it was accepted by all as +. mla 
nanti. The Chief Justice observed that if the bridge was a nvidia ive 
ii was an offence against the sovereignty whose laws had been violaie.i. 
and ie asked what sovereignty that was. 13 How. 551; Daniel. A. 
13 How. 599. See also Kansas v. Colorado, 185 U. S. 125. Tt cou 
nof Le Virginia, because that State had purported to authorize it by 
stature. The Chief Justice found no prohibition by the United Stats 
1) Pow. 580. No third source of Jaw was suggested by any one 
The majority accepted the Chief Justiee's postulate, and found cv 
answer in what Congress had done.” 


Convre.ss had sanctioned a compact between Kentucky and Vivgiula. 
seid the Justice, which had provided that the use and navigation o' the 
Ohio Liver were to be free and common to the citizens of the United States. 
This vas enough for the majority of the Court, and they hell the case 
io be ru ed by Federal statute. The dissenters could not aecept this 
rationale, 9 


2: (€ T. S. 496, 517 (1906). 21 Ibid. at 518. 

“370.4, In Pennsylvania v, Wheeling and Belmont Bridge Co, 13 How. 518, 381 
cisl, Clief Justice Taney, while dissenting, used these words: ‘The rule as to 
vesigabie outers is this: Every independent nation has the exclusive jurisdiction over 
ire aes qaole waters ling within its territorial limits. . . . This was the situstiou o° 
Ceo old sta cs prior to the adoption of the Constitution. Each was then an independent 
puveruiin f tate. But by the Constitution of the United States they surrendered to the 
5onecsi go ernment the power to regulate commerce . . . and thus, while they reisin 
ihoir o: «solite territorio] jurisdiction over their navigable waters in all other ic 0i, 
Conan: usy forbid .. .? 

<3 fowl, it 519. 
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But in Missouri v. Illinois there was no suggestion that Congress had 
forbidden Illinois’ practice of dumping sewage into the Mississippi: 


The only ground on which the State’s conduct can be called in question 
is one which must be implied from the words of the Constitution. The 
Constitution extends the judicial power of the United States to contro- 
versies between a State and citizens of another State, and gives this 
Court original jurisdiction in cases in which a State shall be a party. 
Therefore, if one State raises a controversy with another, this Court 
must determine whether there is any principle of law and, if any, 
what, on which the plaintiff can recover. But the fact that this court 
must decide does not mean, of course, that it takes the place of a 
legislature. Some principles it must have power to declare. . . .*7 


Here the Court rejected the municipal law as a source of decision for 
disputes between States: 


... the words of the Constitution would be a narrow ground upon 
which to construct and apply to the relations between States the same 
system of municipal law in all its details which would be applied be- 
tween individuals.?* 


Evidently the Court had in mind the apparent assumption of the first 
Missouri v. Illinois that the private law of nuisance was applicable. Oral 
argument had been devoted almost entirely to the munieipal law of 
nuisance. 

Then eame a recognition of the ‘‘peculiar’’ circumstance in which the 
Constitution placed the Supreme Court in interstate disputes: 


If we suppose a case which did not fall within the power of Congress 
to regulate, the result of a declaration of rights by this Court would 
be the establishment of a rule which would be irrevocable by any 
power except that of this Court to reverse its own decision, an amend- 
ment of the Constitution, or possibly an agreement between the States 
sanctioned by the legislature of the United States.” 


To illustrate the difficulties in implying from the Constitution that 
municipal law rules may be applied interstate, the Court inquired how a 
definite time might be fixed for prescription. A prescription for a public 
nuisance may for good reasons be denied or granted as between a sovereign 
and the sovereign’s own citizen; but these same reasons have no applica- 
tion as between an independent sovereign and a non-subject. How then 
to fix a period of preseription if prescription were to be granted in this 
case? <A time was fixed by the courts in the rule against perpetuities but 
the ‘‘usual eourse," said the Court, ‘‘as in the imstances of statutes of 
limitation, the duration of patents, the age of majority, etc., is to depend 
upon the law making power.’’ *? 

There are two points to be made out of this analysis. One is that there 
is no international law rule available whieh the Court might apply by 
analogy: The question between independent States is purely politieal. 
The other is that the Court is in any ease reluctant to impose something of 


27 Ibid. Italies supplied. 28 Ibid. at 520. 
29 Ibid. 80 Ibid. 
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it. own eration. The Court almost regrets its earlier finding of jurisdic- 
tion: 


Jt 's ceeided that a ease such as is made by the bill may be a ground 
for relief. The purpose of the foregoing observations is not to lay a 
“ound ition for departing from that decision, but simply to illustrate 
the geat and serious caution with which it is necessary to approach 
the q lestion whether a case is proved. It may be imagined that a 
nusanee might be created by a State upon a navigable river like the 
Dauwie, which would amount to a casus belli for a State lower dawn, 
unless removed. If such a nuisance were created by a State upon the 
alississippi the controversy would be resolved by the more peaceful 
means of a suit in this Court.’ 


In such a ease, says Holmes, the Court has no choice; the Constitution 
rcquires a decision and the Court would have to decide. But the American 
Siates, altiough not independent, are at least more than individual eiti- 
zens and 


. Y does not follow that every matter which would warrant a resort 
to equity by one citizen against another in the same jurisdiction 
cgially would warrant an interference by this court with the action 
of a State. It hardly ean be that we should be justified in declaring 
statut 's ordaining such action void in every instance where the Circuit 
Court might intervene in a private suit, upon no other ground than 
enelocy to some selected system of municipal law, and the fact that 
we have jurisdiction over controversies between States.* 


There is nothing in international law to help us, Holmes had said in 
eect. but 1either will we be pushed into applying some misfit from the law 
roverning wo private litigants. Analogies there may be——and here Holines 
put his individual stamp on all subsequent water dispute cases by citing his 
own 18*t opinion from the Supreme Court of Massachusetts in the case 0^ 
Monville Co. v. The City of Worcester ??—bLput they are based on as- 
sumptions or reasoning which will not fit this sort of ease between Stetes. 
We mnst use restraint hereafter in accepting these squabbles between 
the States, he seems clearly to argue. Severely limiting the seope of the 
Constitutie nal provision, Holmes proceeds to lay down the rule which still 
vov erns th» Court in its consideration of river disputes between the States: 


Before this court ought to intervene the ease should be of serious 
magnitude, clearly and fully proved, and the principle to be applied 
shoulc be one which the Court is prepared deliberately to maintain 
eceinst all considerations on the other side.?* 


Missouri v. Illinois was the first ease in which the complainant State 
was turaec away with the decision that its case was not sufficiently proved. 
Kansas v. Colorado came hard after with the same decision. In a third 
Kansas v. Colorado case, in 1943, Mr. Justice Roberts would apply the fore- 


^1Ibid. at 520, 521. 32 Ibid. at 521. 
72138 Mas. 89 (1884), cited at 200 U. S. 496, 521. 

<4 200 U. f. 496, 521. 

.5 820. U. 5, 883 (1943) ; 38 A.J.I.L. 485 (19044). 
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going rule with all its vigor. The Court would turn away case after ease 
on the ground that the threatened injury was not serious or not suffi- 
ciently proved. In Nebraska v. Wyoming, Mr. Justice Roberts would dis- 
sent vigorously on the ground that the majority had forgotten this cardinal 
prineiple—and Justiee Douglas for the majority would protest continued 
devotion to the rule, showing the proof as presenting a case which the 
Court could not possibly avoid deciding. 

Holmes found there was insufficient proof that Missouri was not in the 
position of a pot calling the skillet black. He had no principle to apply 
which the Court was prepared deliberately to maintain against all con- 
siderations on the other side. And the bil was dismissed without 
prejudiee. 

Ten months later the Court heard argument in the second Kansas v. 
Colorado," the fourth proceedings of the series. The case was decided 
May 18, 1907, with Mr. Justiee Brewer delivering the opinion. Where 
Holmes’ opinion in the second Missouri v. Illinois had constituted the 
turning point in the drama Brewer's was dénouement. It is a broader, 
more eonfident opinion, as though the Court after its long eonsideration 
eould now see clearly the Constitutional development which had become 
its lot to facilitate. The power of the Court, the position of the States 
and the Federal Government under the Federal system, the position of 
‘‘the people," the source of law for interstate disputes, all are unfolded in 
an orderly, confident way.** Kansas’ prayer for an Injunction was denied, 
and, from the standpoint of results, Colorado had maintained her diversions 
as though she were exclusively sovereign; but the Court answered Holmes’ 
question from Missouri v. Illinois, specifying a source of law for interstate 
disputes. 

The second Kansas v. Colorado proceedings differed from the earlier 
proceedings in that, in addition to the two contending States, the Court 
also had before it the Federal Governraent. Solicitor General Hoyt and 
Assistant Attorney General Campbell argued the cause for the United 
States after having filed a petition of intervention in 1904. "This appear- 
ance by the United States in a dispute between two States makes Kansas v. 
Colorado an outstanding illustration of why no rule made or applied in 
that ease can be regarded as a rule of international law. For this is a 
ease in whieh the Court had the Federal system under the mieroseope; far 
from considering the international law publicists, the Court was dominated 
in its thought by the purely domestie problem of what the empirieism of the 


36 325 U. S. 589 (1945). 37 206 U. S. 46 (1907). 

$8 Mr. Justice Holmes, it appears, may not have been so confident. Writing to Sir 
Frederick Pollock on Jan. 5, 1907, he was still troubled about the question he had raised 
in Missouri v. Illinois. ‘‘But one that one hardly can help worring [sic] over... 
is a fight in our eourt between Kansas and Colorado over the Arkansas River. Colorado 
depends on irrigation, Kansas says it is drying up the river. The question concerns 
about 14 of the United States. I think I sent you a ease I wrote last term in which 
Missouri tried to stop the drainage of Chieago, in whieh I gave a light touch to 
fundamentals. 1 Holmes-Pollock Letters 136 (Howe ed., 1941). 


H 


EIKIS KANSAS V. COLORADO REVISITED 4°3 


01 su ton had established as limits of power between the States ard the 
occ al Government, 

Thove is a ''eep and vacancy in sovereignty somewhere,” argued the 
Sol eror General, if the States are restricted to their own territory and i 
fae e is io Soverel ty in the nation to regulate '*where powers of two or 

a fa es overlap. and so clash, and injure each other and the agere cate 

ion ds 7 On the theory that such a gap in sovereignty could not heve 
ce? “ateided by the drafters of the Constitution, the Solicitor (rene cel 

wit-d en implied Constitutional power in the Congress to regulate the 
v.e ci the river? 

namot this contention, Colorado and the private defendants avain 
exerted the Harmon doctrine, the Attorney General's opinion being sns- 
cifi ally cited." The Solicitor General denied that Colorado was in a 
nosion fo assert such a doctrine: 


The very fact that the controversy is justiciable here is proo’ that 
Colcrado cannot do as she sees fit without accountability. She is a 
sovereign State of this Union, but not a sovereign nation. There is a 
higber sovereignty. All the States have transferred the decisioun of 
thei? controversies to this Court." 


pit ÓPastice Brewer again considered the question of jurisdiction, but 
'ne^ ds 30 need to review that discussion. Important to the thesis of itis 
ess¢\ is his statement of the problems raised by Kansas’ petrion “or m 
icton and the Government's petition of intervention: 


Colcrado denies that it is in any substantial manner diminishing «he 
Cow of the Arkansas river into Kansas. If that be true then it is iv 
ro vay infrineing upon the rights of Kansas. If it is diminishing that 
ow has it an absolute right to determine for itself the extent to which 
“will diminish it, even to the entire appropriation of the water? Ard 


o? 


it has not that absolute right is that amount of appropriation that ii 
i now making such an infringement upon the rights of Kansas as ic 
cill for judicial interierence? Is the question one solely between thc 
States or is the matter subject to national legislative regulation, and. 
i tie latter, to what extent has that regulation been carried? °? 


La otuer words, a rule governing the use of interstate rivers must be made 
while ccusiderine the Constitutional relation between non-independent 
Miste. sud the superior sovereign. No international practice was ever 
cst nished in such circumstances. 

Nic vere Justice Brewer’s questions rhetorical only, to be ignored ir 
veadicg the opinion or in applying it fifty years later. The opinion is 
huil exclusively around these questions; the Court considered nothing else 
No C otus, no Vattel, no Klüber, no Bluntschli, not even the internetiona' 
Jaw pullicists cited by counsel, were discussed by the Court. With c 
jucCiiial restraint which can be explamed only by a conflicting view of the 
caso, Mo. Justice Brewer and his brothers passed up the opportunity. 
pres: ite] them by counsel, to write their gloss on Grotius. The following 


213° L Ed. 966, 206 U. S. 46, 89. 4051 L. Ed. 964, 965. 
451 L Ed. 965. 42 906 U. S. 46, 85 (1907). 
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quotation, dear to the erities of the Harmon doetrine, is in faet short 
shrift to the arguments of Colorado and her constituents: 


... As Congress cannot make compacts between the States, as it 
cannot, in respect to certain matters, by legislation compel their sepa- 
rate action, disputes between them must be settled either by force 
or else by appeal to tribunals empowered to determine the right and 
wrong thereof. Force under our system of Government is eliminated. 
The clear language of the Constitution vests in this Court the 
power to settle those disputes. We have exercised that power in a 
variety of instances, determining in the several instances the justice 
of the dispute. Nor is our jurisdiction ousted, even if, because Kansas 
and Colorado are States sovereign and independent in local matters, 
the relations between them depend in any respect upon principles of 
international law. International law is no alien in this tribunal. In 
The Paquete Habana, 175 U. S. 677, 700, Mr. Justice Gray declared: 


‘‘ International law is a part of our law, and must be ascertained and 
administered by the courts of justice of appropriate jurisdiction, as 
often as questions of right depending upon it are duly presented for 
their determination.’’ 


And in delivering the opinion on a demurrer in this case Chief 
Justice Fuller said (185 U. S. 146): 


‘‘Sitting, as it were, as an international, as well as a domestic 
tribunal, we apply Federal law, State law, and international law, as 
the exigencies of the particular case may demand.’’ ** 


The careful reader will notice the care with which the two qualifying 
words, ''even 1f," are set off with commas. Colorado’s argument against 
the Court’s jurisdiction is disposed of without importing international law 
as the source of law from which an applicable principle is to be found. 

Without pause or interlude the Court proceeds to declare the true 
source of law: 


One cardinal rule, underlying all the relations of the States to each 
other, is that of equality of right. Each State stands on the same 
level with all the rest. It ean impose its own legislation on no one of 
the others, and is bound to yield its own views to none. Yet, when- 
ever, as in the ease of Missouri v. Illinois, 180 U. S. 208, the action of 
one State reaches through the agency of natural laws into the territory 
of another State, the question of the extent and the limitations of the 
rights of the two States becomes a matter of justiciable dispute be- 
tween them and this court is called upon to settle that dispute in 
such a way as will recognize the equal rights of both and at the same 
time establish justice between them. In other words, through these 
successive disputes and decisions, this court is practically building up 
what may not improperly be called interstate common law. This very 
ease presents a significant illustration. . . . Surely here is a dispute of 
a justiciable nature which must and ought to be tried and determined. 
If the two States were absolutely independent nations it would be 
settled by treaty or force. Neither of these ways being practicable, it 
must be settled by decision of this court.** 


What is this interstate common law? Long after Kansas v. Colorado, 
the Supreme Court decided unequivocally that ‘‘There is no federal gen- 


43 Ibid. at 97. Italics supplied. 44 Ibid. at 97, 98, Italics supplied. 
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eral eom non law.” Was Justice Brewer’s concept rejected theveby? 
Not so. The same day the Court decided that there is no Federal general 
common aw, it also said that whether disputed water must be apportioned 
between States ‘‘is a question of ‘federal common law.’ 6 The dis- 
iinetion 1 oticed by Justice Brewer from Western U. Teleg. Co. v. Call Pub. 
(o., still holds: 


There is no body of Federal common law separate and distinct frem 
the common law existing in the several states in the sense that there 1s 
a bo:ly of statute law enacted by Congress separate and distinct from 
the body of statute law enacted by the several states. But it is an 
entirely different thing to hold that there is no common law in force 
generally throughout the United States.*’ 


Holme: had said that ‘‘some prineiples it [the Court] must have power 
to declaie." Ie showed reluctance to declare new principles, fearing 
he would take the place of a legislature. In Missouri v. Illinois, Holines 
had eseaped the necessity of declaring more than the principal that disputes 
between States would not move the Court to ‘‘interfere’’ unless the injury 
was of serious magnitude, clearly proved, and the principle to be applied 
was one which the Court was deliberately prepared to maintain against all 
eonsiderations on the other side. And here was the Federal Government, 
citing a ''gap of sovereignty," now come to Court to claim the power ou 
behalf of its legislature to declare the principles applicable to interstate 
river disputes. 

Mr. Justice Brewer put the microscope on the Federal system. Unlike the 
Federal ,udiciary, whose judicial power is plenary except as limited by 
the Constitution, the Federal Congress’ legislative powers are enumerated 
by the Constitution. Admitting Chief Justice Marshall’s doctrine of im- 
plied power, still a period must be put somewhere to its application. The 
Tenth Aimendment to the Constitution shows that the Constitution did 
not contemplate a complete distribution of powers as between States and 
Federal Government, but reserved ungranted powers to the States or to 
the people. Each State has the reserved full jurisdiction over the lands 
within its borders, including the beds of streams; it may determine its own 
rules of law, following either the riparian rights or the prior appropriation 
theory. The doctrine of equality of right eliminates any power on the 
part of either Colorado or Kansas to impose a rule on the other. But it 
does not follow that because Congress cannot declare a rule between two 
States or because neither State can enforce its own policy upon the other, 
the controversy ceases to be of a justiciable nature or that there is no 
power which can take cognizance of the controversy and determine the 
relative r:ghts of the two States. This dispute having been made justiciable 


45 Erie Failroad Co. v. Tompkins, 304 U. S. 64, 78 (1938). 

46 Hinde lider v. La Plata River & Cherry Creek Ditch Co., 304 U. S. 92, 110 (1938), 
citing Karsas v. Colorado, 206 U. S. 46 (1907); Connecticut v. Massachusetts, 282 
T. S. 660 '1931); New Jersey 7. New York, 283 U. S. 336 (1931) and Washington v. 
Oregon, 207 U. S. 517 (1936). 

47 161 U S. 92, 101 (1901); quoted at 206 U. S. 46, 96. 


446 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 52 


by the entry of the States into a Union, under Article ITI of the Constitu- 
tion the Supreme Court with its plenary judicial power will declare the 
applicable law as a court declares the common law between individuals. 
The source is ‘‘interstate common law,’’ and the process of finding the 
applicable principle from this source is the same as that by which a common 
law court finds the applicable common law rule. Since the common law 
**.. . after all... is but the accumulated expressions of the various 
judieial tribunals in their efforts to ascertain what is right and just be- 
tween individuals in respect to private disputes... ,’’ there is no reason, 
when the Court finds circumstances which require it to interfere, why the 
Court, in the fullness of its Constitutional powers, should not declare prin- 
ciples of interstate common law.*? 

Thus Justice Brewer traces out the empiricism of the Constitution, ac- 
cepting the Solicitor General’s argument that a new law of waters must 
be inaugurated, but rejecting his claim of legislative power in Congress. 
Thus also he rejects Colorado’s claim to be judged according to a political 
standard, as though independent and completely sovereign. 

And what are the substantive principles to govern this case? They 
come from equitable, not legal considerations. If this were a dispute be- 
tween private claimants, the Court might in a proper ease inquire merely 
whether any diminution 1n the flow had been caused by the upstream owner. 
But this dispute is between States, and the prosperity of the area bordering 
the river in Kansas will affect the general welfare of a community, the 
whole State. The Court, says the Justice, is ‘‘justified in looking at the 
question not narrowly and solely as to the amount of the flow in the 
channel of the Arkansas River, Inquiring merely whether any portion 
thereof is appropriated by Colorado, but we may properly consider what, 
in ease a portion of that flow is appropriated by Colorado, are the effects 
of such appropriation upon Kansas territory. In short, the Court, 
while adjusting the dispute on the basis of equality of rights, may balance 
the hardships in accordance with a well-recognized principle of equity.*® 

Apparently not satisfied with the strength of his opinion up to this 
point, Justice Brewer introduced a second idea which detracts from an 
otherwise faultless argument. After reviewing the domestic law of waters 
in Kansas, the Justice remarks that since Kansas recognizes a right to use 
the water of a flowing stream for irrigation, subject to an equitable division 
between riparian owners, she is in no position to complain if the same rule 
is applied between her and Colorado. What doctrine is this? Kansas, 
says the Justice, ‘‘cannot complain.’’ Is there some kind of estoppel 
theory in this? It would seem impossible to make it stick: Kansas’ irriga- 
tion practices on the Arkansas might cause harm to Oklahoma but not to 
Colorado. If it should appear that Oklahoma is humid enough in the 
area of the river to eliminate any dependence on its flow, then Kansas’ 
diversions would harm no one. Justice Holmes had suggested in Missouri 
v. Illinois that, since Missouri also discharged sewage into the Mississippi, 


48 Kansas v. Colorado, 206 U. S. 46, 96, 97 (1907). 
49 Ibid. at 100. 50 Ibid. at 104. 
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she vould have the burden of proving that the contamination of y hien si> 
conipla ned was caused by Illinois and not by Missouri herself; " but Ie 
did uot suppose that the mere fact that Missouri followed a practice sine ` 
to that of Illinois would prevent her from having relief if she met +] 
burcen of proof. Justice Brewer made too much of the point. so n « 
indeed that the idea furnished a precedent, albeit a very weak onc, > 
giarting a decree in the subsequent ease of Wyoming v. Colorado, o! hw: 
more liter, 

Piunzing into the evidence, the Court found as facts that the Colorac:. 
diversions Aod diminished the flow of the river; that Kansas had sufferer 
seme detriment; that this detriment was not serious and the diversior- 
for irrigation were the chief souree of Colorado’s rapid developmen 
Therefore, 


... When we compare the amount of this detriment with the erert 
beiefit which has obviously resulted to the counties i Colorado, t 
wculd seem that equality of right and equity between the two Siate» 
fo"bids any interference with the present withdrawal in Colorade fer 
purposes of irrigation.*? 

Kantas was turned away, as Missouri had been, but with this dittererc.: 
Missou had not satisfied Ilolmes' rule that the actual or threatenc ! 
damage must be clearly proved; Kansas, on the other hand, hail met (lc 
burden of proof of damage—had got beyond Holmes’ rule---but the anoles 
tim of a rule from ‘‘interstate common law’’ (4e., the balance of har. 
ships) had gone against her. The result was of course the same: Tre 
upsirecm State continued the conduct of which the downstream Ntate hid 
eomplamed. And Kansas’ invocation of the common law rule of se vie c 
tvo was lenored. 

Here it is necessary to pause long enough to remember ifr, Chandler 
P. Anderson, who, as indicated above, gave the Secretary of State sv 
opinion: concerning a water dispute between the United States and Canai e 
in Sep'ember of 1907, just four months after Kansas v. Colorado wes d`- 
eided. Mr. Anderson’s problem involved two sovereign and imdepende x 
nations. In the circumstances in which Mr. Anderson was working, ai :! 
considering that (1) Colorado had invoked the Harmon coctrine; (5 
liarmon's opinion was twelve years old and had been written into tic 
Treaty of 1906 with Mexico; (8) the Department of Justice had d's- 
tingilished the position of Colorado from that of an indeperdent natior: ; 
(1 th» Supreme Court had agreed with the Department's distinction, is 
it any wonder that Mr. Anderson cited Kansas v. Colorado as authori yv 
for su yporting the Harmon doctrine? 

The point has now been made, perhaps ad nauseam, but a short reminder 
of how subsequent adjudications of the Court followed the same concepts 
will be useful. 

New York v. New Jersey ?? was filed in 1908 and deeided in 1921, 
fourteen years after Kansas v. Colorado. New York asked the Court 


“= 20C U. S. 496, 522 (1906). 52 206 U.S. 46, 117. 
r?25€ U. R. 296 (1921). 
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permanently to enjoin New Jersey from discharging sewage into New 
York Harbor. The petition was dismissed on the ground that the threat- 
ened invasion was not established as of a serious magnitude by clear and 
convincing evidence, citing the second Missouri v. Illinois opinion. For 
the first time the Court suggested that the dispute might better be settled 
by agreement than by litigation. 

Then eame Wyoming v. Colorado, filed in 1911 and decided in 1922. 
Here Colorado found herself enjoined for the benefit of prior appropriators 
in Wyoming, downstream on the Laramie River. The ease in the favorite 
of international lawyers who represent downstream nations. Downstream 
nations usually ean prove a date of appropriation for benefieial use prior 
to that of the upstream nation. The terrain of the downstream nation 
is not so rugged as upstream; settlement and industry start down in the 
flatlands first; the river there is exploited long before the population and 
industrial development gradually move upstream. The appropriation 
theory has been useful as a rule of municipal law, but its willy-nilly appli- 
cation between nations and even between American States may condemn 
whole communities to limited development. Water supply is becoming a 
serious problem all over the world today. Communities that once could 
rely on a relatively abundant and seasonal rainfall are now forced by 
population growth to turn to river storage. Sometimes such a community 
finds that downstream development and the flatland lawyers have tried to 
foreclose the question on the basis of the prior appropriation doctrine. 

Wyoming v. Colorado got off on such a dead-end road. The river in- 
volved was the Laramie. The Court decided that since both Colorado and 
Wyoming followed the appropriation theory in their domestic law, it would 
be equitable to apply the same theory interstate. Colorado was therefore 
enjoined from making diversions that might interfere with the prior ap- 
propriations in Wyoming. The Court harked back to Justice Brewer’s sug- 
gestion that Kansas could not complain if its own domestic rule of law 
should be applied in a dispute between her and Colorado. Now the rule 
was applied against Colorado. Justice Brewer’s concern for the com- 
munity interest was forgotten. There was little discussion of balance of 
hardships; what there was seemed to give the advantage to Colorado. The 
Court could not see beyond the common law rule, falling into the danger 
of which Holmes had warned: 


We are thus brought to the question of the basis on which the relative 
rights of these states in the waters of this interstate stream should be 
determined. Should the doctrine of appropriation, which each recog- 
nizes and enforces within her borders, be applied? Or is there an- 
other basis which is more consonant with right and equity? *5 


The Court could think of no basis other than the appropriation doctrine. 
No other basis of any kind was suggested. Engineers testified that ‘‘ within 
limits, financially and physically feasible, a fairly constant and dependable 
flow materially in excess of the lowest may generally be obtained by means 
of reservoirs adapted to conserving and equalizing the natural flow . . .'' 5€ 


54 259 U, S. 419 (1922). 55 Ibid. at 467. 
56 Ibid. at 484. 
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B it judicial thought was then incapable of keeping up with eneineerh * 
thought. Violate the prior claims of private property-owners in Wyomiv 
Certainly not. ‘‘By what principle of right or equity may either Sta:e 
proceed im disregard of prior appropriations in the other?" 9* (Tweniy 
years liter, Nebraska v. Wyoming will answer by finding the equities b 
tween ^ he publie interest of two communities instead of between individu | 
proper v-owners.) Require Wyoming to facilitate the finaneing of rc-- 
erveirs which would allow Colorado to obtain a larger share of the wate’ 
Why siould she? 


Tle question here is not what one State should do for the other, bit 
how each should exercise her relative rights m the waters of th s mte- 
stete stream. Both are interested in the stream and both have gien 
nerd for the water. Both subseribe to the doctrine of appropriatio », 
and by that doctrine rights to water are measured by what is reaso^ 
ably required and applied.** 


Colorado must give up her plans for Cache la Poudre for having started! 
too late. Wyoming in due time, when she needs it, may dam her guarantec 
flow of the Laramie. 

Idea: of property were strict in those days. "The rights of a community, 
a quasi-sovereign State, if you please, were ignored in the anxiety .o 
protect private property-owners. The date, as has already been pointed 
out, was 1922. 

In an anxiety to protect private property rights on the Laramie, the 
Court vent too far with the language of its final deeree—went beyond iis 
Constitutional jurisdiction in fact. For instead of making a global a»- 
portiorment to the two States, the Court enjoined the utilization of sp-- 
eifiealh- recognized rights at particular points of diversion. This was 
patently an interference with the reserved power of the State of Colorado, 
within the limits of due process, to regulate property relations within h:r 
territorial boundaries. 

The point was not long in coming back to the Court, but it eame, 
curiously enough, in the guise of a complaint by Wyoming that Colorado 
was nct abiding by the Court's decree. Private corporations and inci- 
viduals not named in the Court's decree were making diversions in Colorado 
in places and quantities other than those named in the decree. Colorado 
demurred, saying the acts complained of were not hers but those of private 
corporations or individuals not parties to the present suit; she insisted 
that the Court construe its own decree. Wyoming alleged that the diver 
sions made in Colorado exceeded the amounts specified for various locatious 
by the decree.?? 

The demurrer was overruled, evidence was taken again and the thhd 
proceedings were ended by a decision rendered in 1936, 4e. twenty-five 
years after the suit was originally filed. The Court announced that the ‘‘d-. 
partures from the decree which are charged against Colorado” included, 
inter a'ia, ‘‘diversions under claims not confirmed or recognized in the do- 


57 Ibid. at 468. 58 Ibid. at 484. 
59 Wyoming v. Colorado, 286 U. S. 494 (1932). 
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eree.’’®° Jt seems incredible that the Court could draft and issue its 
decree with such a serious misconception of its function as arbiter between 
quasi-sovereigns. Yet that is obviously what happened. Justice Brewer 
had said that Congress could not legislate rules applicable to river disputes 
between States; he had also said that the Supreme Court had plenary 
powers to declare such principles judicially; but he would have been 
horrified, while he was construing the Constitution with such scholarly 
insight, if someone had suggested to him that, without prior adjudication 
by a State court and without invoking due process, he could go so far as 
to construe and apply a State's domestic water law to ‘‘confirm’’ or 
‘‘reeognize’’ particular claims. Clearly, the Court, was not called on to do 
such a thing by Wyoming’s original bill. Mr. Justice Van Devanter ap- 
parently had been so impressed with the fact that both States followed the 
same domestic law that he forgot that he was speaking only for the Supreme 
Court and let himself wander off into the State’s preserve. He constituted 
himself a State tribunal, ‘‘as it were," and applied State law when even 
his jurisdiction, much less the exigencies, did not require it. The Court 
was called on to apportion the river between the States; instead, it issued 
a deeree which turned out to be a declaratory judgment of how the State 
was obliged to apportion the water. 

True, the decree was merely an inadequate job of drafting. Obviously 
the Court should have added the existing senior diversions in Colorado and 
simply enjoined any diversions in excess of that amount except from un- 
appropriated water, if any, leaving to the State the right to determine who 
would enjoy Colorado’s share of the water, in what amounts, and where 
the diversions could be made. The subsequent opinion laboriously recog- 
nized this fact. The Court started out: 


We therefore must consider the contention made by Colorado that, 
consistently with the decree, she lawfully may permit diversions under 
any of the recognized appropriations in excess of its accredited quan- 
tity, so long as the total diversions under all do not exceed the aggre- 
gate of the quantities accredited to them severally. 


However, it clung to its view: 


In both Colorado and Wyoming water rights acquired by appropria- 
tion are transferable, in whole or in part, either permanently or tem- 
porarily ; and the use of the water may be changed from the irrigation 
of one tract to the irrigation of another, if the change does not injure 
other appropriators. [citations omitted] The rules in this regard 
are but incidental to the doctrine of appropriation. That doctrine 
prevails in both States and the decree in the earlier suit was based 
on it.9? 


Blandly, without any modest denial of power so to interfere with the 
right of the State to dispose of property rights within its own boundaries, 
the Court stated : 

It was not the purpose of that suit or of the decree to withdraw water 
claims dealt with therein from the operation of local laws relating to 


60 Wyoming v. Colorado, 298 U. S. 573, 578 (1936). 
61 Ibid. at 583. 92 Ibid. 
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:dc r transfer or to restrict their utilization in ways not ainect'> 
ine rights of one State and her claimants as against the other Mts: 
tuc her elaunants. 

"Ve pereeive no reason for thinking that it is in any wise mites * 
"onme and her water claimants whether the water in yiv 
‘iverted and conveyed to the place of use through the Skyline ute 
ihe Wilson Supply ditch or the ditches of the Laramie-Poudre l'uncc 
Pre Ject 9? 

A is now clear so far as the total effect of the earlier decree vis eca 

1 d. But the Court fell into precisely the same error again, in thie spa 

op v on, With the following words: 


For the reasons given in this opinion we conclude that the only cel. 
to whieh Wyoming is now entitled is an injunction forbidding curtls 
divrslons under the meadowland appropriations of more than 1,2) 
eer -feet per year measured at the headgates through which t^e 3:5 

IS deverted.® 

Tie total water apportioned to Colorado by the Court's decrees “a 
39,700 ¢cre-feet per annum. Where is the Constitutional power of th. 
Court t» tell Colorado she cannot use the entire 39,750 acre feet on the 
mea tow ands alone? Back came the case in 1940. This time it wo. Ar 
Chic Ji stiee Hugins who clarified the decision quoted above.® 

Jut ve are not finished with the Court's first attempts to O jon 
State within her own boundaries. In 1939 Colorado had exceeded bi 
deerced portion of the waters of the Laramie. Wyoming asked that Colo 
rado be adjudged in contempt. The result was ludicrous. Colore lo de 
rerc0d oy showing that Wyoming officials had acquiesced. Wyoir iu ce 
mec as much. The Court dodged the prospect of punishing a St: te io 
contia] t by saying: 

in the lieht of all the circumstances, we think it sufficiently €p, cin 
tha there was a period of uncertainty and room for misundersten tiv 
Whieh may be considered in extenuation. In the future there wils 
ug round for any possible misapprehension based upon views o 15 
(Ic of the meadowlands diversions or otherwise with respet iot 
duty of Colorado to keep her total diversions from the Laramie [i . 
tne dis tributaries within the limit fixed by the deeree.*! 

Presumably, the States were to go in peace and stop appealine ido the 
Court, Twenty-nine years had elapsed while the two States tried io us 
‘avy cas cad. of agreement, 

Tv on y-three years after the first Wyoming v. Colorado derision, 11 n 
of what Mr. Justice Willis Van Devanter had said there was badly doti d 
Mr. Justice Douglas, writing the opinion for the majority in Nebreshe y, 

Vo sig a ease in which Colorado had been impleaded by Wyonire 
apoortic ned the North Platte River on the basis of the doctrine of egui?! 
appo tienment: 

C. oid at 584. 61 Ibid. at 586. 


t» VM'yo ning 4, Colorsdo, 309 U. S. 572 (1940). 
© fold. at 582. 67 325 U. S. 589 (1945). 
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We are satisfied that a reduetion in present Colorado uses is not 
warranted ... The established economy in Colorado's section of the 
river basin based on existing use of the water should be protected. 
Cf. Kansas v. Colorado, Supra, p. 394. Appropriators in Colorado 
junior to Pathfinder have made out-of-priority diversions of sub- 
stantial amounts. Striet applieation of the priority rule might well 
result in plaeing a limitation on Colorado's present use for the benefit 
of Pathfinder [4e. the dam in Nebraska]. But as we have said, 
priority of appropriation, while the guiding prineiple for an ap- 
portionment, is not a hard and fast rule. Colorado’s countervailing 
equities indicate it should not be strictly adhered to in this situation. 
68 


And what about those private property-owners who had been so sedu- 
lously protected in Wyoming v. Colorado? 


We may assume that the rights of the appropriators inter se may not 
be adjudicated in their absence. But any allocation between Wyoming 
and Nebraska, if it is to be fair and just, must reflect the priorities of 
appropriators in the two States. Unless the priorities of the down- 
stream canals senior to the four reservoirs and Casper Canal are 
determined, no alloeation is possible. 'The determination of those 
priorities for the limited purposes of this interstate apportionment is 
accordingly justified. "The equitable share of a State may be deter- 
mined in this litigation with sueh limitations as the equity of the 
situation requires and irrespective of the indirect effect which that 
determination may have on individual rights within the State. 
Hnderlider v. LaPlata Co., 304 U. S. 92, 106—108.9? 


This is a far cry from the application of a private law theory as a rule 
of interstate common law in Wyoming v. Colorado. 


The cases in between Wyoming v. Colorado and Nebraska v. Wyoming 
are not of particular importance. Except for Connecticut v. Massachusetts 
(1931), none of them ever again mentioned international law. That was 
forgotten long before the modern rule of equitable apportionment emerged 
from Nebraska v. Wyoming.“ Even Connecticut v. Massachusetts re- 
iterated reliance on ‘‘interstate common law’’ as the proper source for 
applicable prineiples.'? Most of the decisions since Wyoming v. Colorado 
have rejected the prayer for injunction by applying Holmes’ rule that the 
injury complained of must be of ‘‘serious magnitude and established by 


68 Ibid. at 621. 69 Ibid. at 627. 

70 282 U. S. 660 (1931). 

Tı In Arizona v. California, 298 U. S. 558 (1936), the Court recorded without discus- 
sion that Arizona had asserted that the Court ' (may have recourse to applicable prin- 
eiples of international law and equity tending to secure to sovereign states equality of 
right in [interstate streams].’’ The petition to file a bill of complaint was denied 
because the United States, a necessary party, was not named as a defendant and had 
not consented to be sued. Hinderlider v. La Plata R. & C. O. Ditch Co., 804 U. S. 92, 
106 (1938), a ease involving the application of a compact between Colorado and New 
Mexieo, intimated that the States aeted as independent sovereigns when they entered 
a compact approved by Congress, quoting Poole v. Fleeger, 11 Pet. 185, 209 (1837), and 
Rhode Island v. Massachusetts, 12 Pet. 657, 725 (1838), but quaere, What independent 
sovereign ever had to obtain the approval of a higher sovereignty for its treaty? 

12 282 U. S. 660, 671 (1931). 
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clear a d convincing evidenee." '* Those which have not gone off on thi: 
rule ha 'e returned to plague the Court again and again.'' In the words 
of Mr. -‘ustice Roberts, dissenting for himself, Mr. Justice Frankfurter and 
Me. Ju tice Rutledge in Nebraska v. Wyoming: 


Such controversies between States are not easily put to repose. Ive 
when judicial enforcement of rights is required, the attempt rnali 
to adjudicate them often proves abortive. Our reports atford evidence 
of this fact. Kansas and Colorado came here twice, at the mister 
of Kansas, in a dispute over the flow of the Arkansas River. In 
vase [Wyoming v. Colorado] presenting, on the whole, less diffien!t, 
th: n the present one, this Court entered a decree June 5, 1922, only t : 
find it necessary to revise it on October 9, 1922. But the controvers, 
woud not down. The parties eame back here on three oevasions Ix 
catse of disagreements with respect to the effect of our decre. The 
eortroversy with respect to the diversion of the waters of Lak: 
Mi higan seemed to require a decree conditioned upon, and contan- 
ing provisions with respect to, future conduet. The difficulty of ad- 
ministering that decree is evidenced by the repeated appearance of th: 
parties in this Court.” 


And Mr. Justice Douglas, for the majority in the same case, repeatine 
his devotion to Holmes’ rule, agreed that a compact between the States 
was preferable to litigation, and protested that the Court was erantine 
the decree only because the North Platte was already over-appropriated aul 
the Sta‘es had been unable to reach agreement? "The Court is appurenil: 
getting farther and farther along the way to relegating States to their 
power io make compacts with the consent of Congress. The ''justiciabl: 
question presented in river disputes is in faet too much for the Court; ih. 
solutior by technology and finance fits easily into the settlement by com- 
pact- -ahnost not at all into litigation. 

There 1s no basis in the opinions of the U. S. Supreme Court for th: 
assertion that the Court has rejected the Harmon doctrine as a rule oi 
interna ional law. Neither is there a basis for asserting that the Court hes 
developed the doctrine of equitable apportionment as a rule of internation: ! 
law. For all the Court has said, a dispute over the use of internationel 
rivers oetween two sovereign and independent nations is still politica, 
and the nations are in no way liable to each other for what is done to their 
rivers within their boundaries. Mr. Justice Marshall’s opinion in Nchooner 
Evchange v. M’Faddon," cited to Secretary Root by Mr. Anderson i: 


7 North Dakota v. Minnesota, 263 U, S. 365 (1923); New York v. New Jersey, 206 
U. 8. 293 (1921); Connecticut v. Massachusetts, 282 U. S. 660 (1931); Washington 
Oregon, 397 U. S. 517 (1936); Colorado v. Kansas, 320 U. S. 383 (1943). 

7! Wisvonsin v. Ilinois, 278 U. S. 367 (1929), further proceedings, 281 U, S. 179 
(1930), 289 U. S. 395 (1933), 309 U. S. 569 (1940), 311 U. 8. 107 (1940), 313 T. 8. 5*; 
(1911); New Jersey v. New York, 283 U. S. 336 (1931), further proceedings, 345 V. 5, 
369 (1953), 347 U. S. 995 (1954); Nebraska v. Wyoming, 295 U. S. 40 (1935), 3^7 
U. 8. 9t5 (1954); Nebraska v. Wyoming, 295 U. S. 40 (1935), further proceeding ., 
325 U. £. 589 (1945), 345 U. S. 981 (1953). 

75 Nel raska v. Wyoming, 325 U. S. 589, 664 (1945). Citation in brackets supplie |. 

76 bic. at 608, 600. 

777 Caneh 116 (1812). 
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1907, is the Court's last word on the nation's power within its own 
boundaries. Obiter dicta in the cases discussed above are strong in sug- 
gesting that the great Chief Justiee's rule may be properly applied in 
international river disputes. This essay, however, makes no assertions 
as to the status of the Harmon doctrine in international law today. 

A general conclusion to be drawn from the history of interstate water 
disputes might be that where a resort to rules of law is available, all possi- 
bility for agreement between the parties disappears once resort is had to 
those rules. One adjudication, inefficient as it may be in applying techno- 
logieal solutions, will bloek, apparently forever, any possibility for agree- 
ment. Until the States start litigating, there is always a chance that the 
more effielent solutions from technology may be made available through 
agreement. Once a State is certain about its rights, or part of them, these 
rights will stand in the way of easy agreement. One has only to compare 
the list of rivers regulated by eompaet with that of the rivers regulated 
by decree to see the truth of this eonelusion.'? 

Considering the inefficiency of an adjudication in interstate water mat- 
ters, one may wonder whether the the Founding Fathers were so wise after 
all The utilization of a river with efficiency and over a long period of 
time begs for empirical solution. Empirical solution implies either legis- 
lation or agreement. Legislation would seem to be the better means, for it 
eliminates, for the most part, the possibility of deadlock. Nebraska v. 
Wyoming is undoubtedly the best example of a judicial solution, but it 
must be admitted that even there the result could have been improved. 
The Court believed it should apportion only the natural flow. Better 
results could have been obtained by conditioning the apportionment on 
existing and financially and physically feasible storage facilities. The 
limitations inherent in an equity decree must make this method inefficient 
as compared with legislation and its handmaiden, expert administration. 

Constitutionally, the American States are limited to litigation or com- 
pact: Compact is almost the rule now for those rivers which have never 
been hitigated.? Nations are limited to treaties and should insist on re- 
maining so. Self-interest, served by a technological solution based on 
the present and foreseeable needs of the respective nations of the basin, will 
induee agreement. Should independent nations ever be so poorly advised 
as to submit one of their rivers to litigation in a world eourt, they will have 
started down the tortuous road, from which there may be no return, 
marked out by Kansas v. Colorado, dead-ending in Wyoming v. Colorado 
and continuing, fairly but inefficiently, throngh Nebraska v. Wyoming. 
The better road is through compacts, technology, and self-interest. 


78 Twenty rivers have been regulated by compact since 1922. Eleven rivers have been 
the subject of litigation since 1900, of which only four have been regulated by decree. 
Only two of the remaining seven have become the subject of regulation by compact. 
The inability of the Lower Colorado Basin States to reaeh agreement is a striking 
example of how litigation can make agreement almost impossible. See Documents on 
the Use and Control of the Waters of Interstate and International Streams, U. S. Dept. 
of Ínterior (1956). 

79 Ibid. And see Hinderlider v. La Plata R. & C. C. Diteh Co., 304 U. S. 92, 105 
(1938). 
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(iuda ice of development in the British Commonwealth has involved i! . 
use 0° virlous lesol means. In the field of international con.mereiol cs- 
lations perhaps none has been more striking than the adaptation o 1' + 
'anidlvir idea of most-favored-nation treatment. Once called a precios 
htt'e clause,’ the ‘ormula which has for its object to attain eques] ty ot 
treime f (rather than preferential status) has had a long Fistery it 
"rs celaric it nught appear to be but little suited to the purpose ¢ 01 
‘Le dra ition frou Empire to a cluster of independent states. Y.t iie v 
is ro rae of treaty-making which precludes a modified use of the mesi- 
Favorcd-aation idee, even if the idea is grounded generally in the pi acie 
of muconditionality.? The specifie means may be variations in the wi reir: 
ordi. formula itself or may be exceptions clauses. The latter would s'er 
: a 1:0re natural device (if, indeed, not the only feasible one) ioc 1 
pulprse in multilateral (as distinct from bilateral) arrangements. 

The peesent study is limited principally to an examination o£ thc "coc 
inereial’ most-favored-nation clause, as distinct from treaty clauses on 
cste bLsh nent and navigation matters. It does not undertake te ‘ul, 
‘ue actul application of provisions through statutes or throuxh vesti 
court decisions. The international legal, rather than the economie aspicit, 
wil :* tie subject of inquiry. Within these limitations, it is vropt sed iv 
copsicer briefly (1) the manner of bringing into effect most-favored-uaticn 
commu tu ents for distinct units of the British Empire and later Counaoa 
weelt 1; ii) the use of the ‘fmost favoured forcign country’? formu.a; ir 
:e tea of what may be called ‘‘most favored Commonwealtài ¢curt v^ 
veat ert in relations of the Commonwealth states inter se; (1v) the d 
veloprient of imperial preferences; and (v) some conclusions which prov 
ilee weis to sugeest. 
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~ 


1M, T. Z. Tyau, The Legal Obligations Arising Out of Treaty Rela'ions Pit. 
Cie sm? Other States (Shanghai, 1917), p. 6 (cited after Herman Walik c, Je, 
"Too Mo t Favored-Netion Treatment of Consular Offieers,? an unpublished Cucto: : 
cist? t+ tien accepted at Duke University in 1937, at p. 2). 

20: t!» meacing of uneonditionality as American courts have interpreti it «s 
Moro’ M. Catudal, **The Most-Favored-Nation Clause and the Courts," 35 AJo L 
i136 441). 
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I. ACCEPTANCE OF COMMITMENTS 


The treaty-making process in the British Empire and the Commonwealth 
ehanged eonsiderably as the members attained greater politieal autonomy. 
There eame to be several ways by which a Commonwealth country might 
become a party to a most-favored-nation clause in a commercial treaty 
or agreement. Initially the colonies took no independent action in foreign 
relations and Great Britain was free to extend her commercial treaties at 
will to the entire Empire or any portion thereof. However, the interests 
of the mother country with an advanced industrial economy favoring free 
trade and those of the colonies striving to develop their economies did not 
always coincide.’ By the latter part of the nineteenth century these con- 
flicting interests became increasingly evident and motivated a series of 
adjustments in treaty-making procedure to provide for the peculiar in- 
terests of the colonies. 

The stimulus for granting a greater degree of freedom to the colonies 
in the matter of commercial treaties arose in the main from a problem over 
the application of most-favored-nation treatment. In the mid-nineteenth 
century Great Britain permitted certain of her colonies a greater degree 
of independence in tariff matters.t However, shortly thereafter Great 
Britain negotiated treaties compelling the colonies to grant most-favored- 
nation treatment to foreign goods. Great Britain concluded commercial 
agreements in 1862 with Belgium ë and in 1865 with the Zollverein ? which 
applied automatically to the entire Empire. The signatories were granted 
unconditional most-favored-nation treatment in regard to any tariff pref- 
erences which might be extended by the colonies or the mother country 
inter se. The colonies, despite the colonial tariffs, were thus prevented 
from discriminating in favor of British products without bringing into 
effect the most-favored-nation clauses not only in the treaties with Belgium 
and the Zollverein, respectively, but also in those with other states that 
were parties to comparable commitments with Great Britain. In the late 
1870’s Canada expressed considerable objection to the two agreements and 
raised the issue of future representation in treaty-making. The Imperial 
Government agreed that in the future there would be no automatic exten- 
sion of commercial treaties to include self-governing colonies.’ 

Despite the above-mentioned agreement, the self-governing colonies were 


3 For an aceount of the long struggle on the part of the colonies to induce the mother 
country to replace its free trade policy by a system of imperial preferences, see United 
States Tariff Commission, Colonial Tariff Policies 630 ff. (1922). 

4See 9-10 Vict. e. 94; Baron Boris Nolde, ‘‘lia Clause de la Nation la Plus 
Favorisée et les Tarifs préférentiels,’? 39 Hague Academy Recueil des Cours 101—102 
(1932). 

5 Great Britain, House of Commons, Accounts and Papers, 1863 [3071]. 

6 Ibid., 1865 [8570]. 

* Robert B. Stewart, Treaty Relations of the British Commonwealth of Nations 76- 
77, 96 (1939). It is to be noted that from 1870 onwards there was also an inereased 
desire on the part of the colonies to develop a strong system of imperial preferences 
between themselves and the mother country. This was finally realized at the Ottawa 
Conference of 1932, See Nolde, loc. cit. 102—106. 
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includcd n the reach of the Treaty of Friendship, Commerce and Naviga- 
tion of February 7, 1880, between Serbia and Great Britain. However, 
the Earl c£ Kimberley in a circular letter to the various Governors General, 
dated July 22, 1880, stated that the former Secretary of State for Foreign 
Aitairs hed acted “‘inadvertently’’ in the matter. The governments of the 
scif-voverning colonies were assured that in the future their desires would 
Le asccrtemed before they were included in such commercial agreements." 
Subseque it to this time there was apparently no further automatie im- 
clus‘on of the colonies. 

Tne Treaty of Commerce and Navigation of 1880 with Rumania con- 
tained a orotocol which stated that the instrument was not applicable to 
South Af ica and that any British Colony, Possession or Protectorate could 
opt withii six months after the exchange of ratifieations to be excludca 
from the provisions of the treaty. However, the formula to be most usca 
was that of the treaty of 1882 with Montenegro. This contained a clause 
which listed the colonies and foreign possessions to which the treaty was 
not applicable, but stated that the instrument could be applied to them if 
notice to ‘hat effect were given by Her Majesty’s representative within onc 
vear alter exchange of ratifieations.? By the early part of the twentieth 
century it was no longer customary to list specifically the units not af- 
fected. here was merely a stipulation that the agreement would not be 
applicable to the self-governing Colonies and Dominions unless notification 
vere given by His Majesty’s representative within one year after the 
exchange of ratifieations.:! Even after the self-governing Colonics and 
Dominions became mdependent nations of the Commonwealth with the 
power to negotiate their own commercial agreements, Great Britain con- 
{inued to provide for their accession to commercial treaties negotiated by 
the mother country.” 

The self-governing Colonies and Dominions were given not only greater 
leeway in acceding to complete commercial treaties (including, for example, 
establishrient clauses), but also the advantage of most-favored-nation 
treatment of their products and goods on a reciprocal basis if they did nm 
wish the entire treaty to be applicable to them. This was first accomplished 
in a treaty of October 31, 1905, between Great Britain and Rumania, 
Article XVII of which stated that the instrument was not applicable to 
British Colonies, Protectorates or Possessions unless notice o? adhesion 
should be given, and continued: 


Ncvertheless, the goods produced or manufactured in any of His 
Britennie Majesty’s Colonies, Possessions or Protectorates shall enjoy 
in Roumania complete and unconditional most-favoured-nation treat- 
ment, so long as such Colony, Possession or Protectorate shall accord 


R Canada, Sessional Papers (1883), Vol. XVI, No. 89, pp. 7-8. 

? Accoun’s and Papers, cited above, 1880 (©. 2615). 

10 Fbid,, 1882 (C. 3231). 

11 Scc the Treaty of Commerce of April 19, 1905, between Great Britain and 
Nicaragua. Ibid., 1906 (Cd. 3156). 

12 Sco, fcr example, the Treaty of Commerce and Navigation of Nov. 27, 1937, between 
Siam and "he United Kingdom. 188 League of Nations Treaty Series 334. 
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to goods the produee or manufacture of Roumania treatment as 
favourable as it gives to the produce or manufacture of any other 
foreign country... .*° 


The net effect of this clause was to give the self-governing Colonies, 
Dominions and other Territories concerned the benefit of most-favored- 
nation treatment in regard to duties without the obligations contained in 
the treaty in regard to trade and establishment. Great Britain also con- 
tinued to include such provisions in her commercial treaties after the 
independent Commonwealth countries were negotiating their own com- 
mercial agreements.!* 

Thus a most-favored-nation clause may be effective in regard to a 
Commonwealth country as a result of any of four types of arrangements. 
Such a clause may be applicable (1) as a result of automatic inclusion in 
one of Great Britain's commercial treaties, (2) by notification of ad- 
herence through Her Majesty’s representative, (3) through utilization of a 
clause similar to that cited above in the treaty of 1905 with Rumania or, 
(4) in more recent years by a Commonwealth member’s direct negotiation 
of a commercial treaty (containing a most-favored-nation clause) with a 
foreign state. The question then arises as to forms of the most-favored- 
nation clause which would not commit Commonwealth countries to grant 
to outside states concessions which they grant to each other. 


II. Most Favorep ‘‘ FOREIGN’? COUNTRY 


Prior to the final quarter of the nineteenth century there was little, 
if any, question that the self-governing colonies and the mother country 
could grant rights and privileges to each other without being obligated in 
the international legal sense to accord such rights to the signatories of 
treaties with the United Kingdom containing most-favored-nation clauses, 
unless specific provisions were made to the contrary (as, for example, in 
the Belgian treaty of 1862). A British authority notes that the colonies 
were not foreign, and eites a report made by the Law Officers of the Crown 
on January 14, 1882, in which they 


concur in the view that the most-favoured-nation clause does not affect 
the right of this eountry to extend to the produce of its Colonies more 
favourable treatment than it affords to the produce of foreign or third 
countries. . . .!? 


This must have been tacitly understood by other countries. In a treaty of 
1887, with Honduras, for example, Great Britain used a straight, un- 
eonditional most-favored-nation formula without any mention of its effect 
on the granting of rights and privileges by units of the Empire inter se. 


18 Áecounts and Papers, eited above, 1906 (Cd. 2998). 

14 See Art. 25 of the 1937 treaty with Siam, cited in note 12 above. 

18 Arnold D. MeNair, The Law of Treaties: British Practice and Opinions 298 
(1988). Cf. Georg Schwarzenberger, ‘‘The Most-Favoured-Nation Standard in British 
State Practice,’’? 22 Brit. Year Book of Int. Law 96, 109 (1945). 

18 Accounts and Papers, cited above, 1900 (Cd. 254). 
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[lov ves, there is evidence that even at this early date there was c 
tenccene 7, which grew continually stronger, to spell out tke fact tha: 
privi:egos. extended between members of the Empire, and later betweer 
the Commonwealth members, did not create for foreign countries th’ 
right. under most-favored-nation clauses, to enjoy like privileges. A 
eorvent ut method of accomplishing this exclusion was through use of ihe 
word ‘‘foreign.’’ For instance, the treaty of June 15, 1883, betwee. 
wren Britain and Italy obligated the two countries to impose ''no othe. 
or bigher duties" than those on ‘‘articles produced or manufzetviol 
E any other foreign country.” Y Another formula was used in ihe eon 
merc'al agreement of January 11, 1910, between Great Britain aac 
Monten gro, which removed imperial preferences from the pale of mosi- 
favored-nation treatment by the use of the term ‘‘most favoured Joveis: 
ngetion."!* British treaties after that time referred, variously, to ''inos: 
favourcd foreign country," ‘‘most favoured foreign nation,’’ or ‘‘any othe - 
foreizn eountry.'" All of these formulas apparently produce the same 
effect, but the wording ‘‘any other foreign country’’ has appesred mosi 
frequently. 

The question whether the self-governing Colonies and Dominions were 
in tact ‘foreign ' countries became increasingly problematical after Worl! 
War I due to their increased independence in external af*airs. "Thoi: 
perticipation in the peace treaties, their separate membership in the 
Leasue of Nations,? the fact that they were able to negotiate tresi- 
directly with foreign Powers, the growth in separate representatio "' 
abroad." and the definition of dominion status in the Balfour Forriula «^ 
1626 ** made it increasingly doubtful that the Commonwealth vountric, 
should not be considered foreign countries in their relations inter se. The 
qucstioi also arose during the same period as to whether the Mandaics 
created subsequent to World War I were ''foreign countries.’’** Thus 1 
became increasingly important to make express reservations in commerci: i 
treaties in order to maintain preferential treatment within the (omo: 


17 bic. 1883 (C. 3666). Italics inserted. 

13 bit’, 1910 (C. 5126). 

1? Nee Treaty of Versailles, June 28, 1919, ibid., 1919 (Cmd. 153); Treaty of Seirt 
Germain en-Laye, Sept. 10, 1919, ibid., 1919 (Cmd. 400); Covenant of the League of 
Nations with a Commentary thereon, ibid., 1919 (Cmd. 151). 

20 Seo Stewart, op. cit. 43-75, 159-204. 

^31 See P. J. Noel Baker, The Present Judicial Status of the British Dominions 1 
International Law 164 ff., 250 ff. (1929). 

?2 Accounts and Papers, cited above, 1926 (Cmd. 2768). 

23 Great Britain began to include special articles in her commercial treatics to cov - 
the ceecssion to such treaties of newly aequired Mandates. See the Treaty of Cosi- 
mores o? July 14, 1923, with Czechoslovakia, 29 League of Nations Treaty Scrics 37%. 
Howove', in 1932 the United Kingdom planned to grant a preference to Palestiin 
produet. and the United States objected on the basis of her Commercial Treaty of 18:5 
with Gi»at Britain and the fact that Palestine was a ‘‘foreign country." Italy owd 
Sonin lkewise ohjccted on the basis of most-favored-nation clauses ia their trert o: 
with Gicat Britain. See 2 Papers Relating to the Foreign Relations of the United 
States (1932) 32, 33, 36-37. 
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wealth without bringing into operation the most-favored-nation elauses of 
treaties with foreign countries.?* 

Great Britain continued to use the ‘‘most favoured foreign eountry,"' 
** most favoured foreign nation,’’ and ‘‘any other foreign country’’ formulas 
to avoid extension to foreign countries of Imperial and Commonwealth 
preferences. In British commercial treaties the unconditional most- 
favored-nation clause for tariff matters practically disappeared by the 
1920’s and the formula was principally used for such matters as com- 
mercial travelers and their samples, access to courts, exemption from 
compulsory military service, and sometimes internal taxation. In this 
same period the Dominions began to negotiate their own commercial treaties 
directly, and this further complicated the problem of preferences. The 
Canadian commercial agreements stipulated that incoming goods and pro- 
duee should not be subjected to other or higher duties or imposts than 
those paid on the like produce of any other foreign country, but all other 
matters relating to the importation, exportation, or transit of goods were 
to be handled on a most-favored-nation basis.” The Union of South 
Africa probably went farther than any other self-governing Colony or 
Dominion in granting most-favored-nation treatment. In the Treaty of 
Commerce and Navigation with Germany signed September 1, 1928, South 
Africa granted most-favored-nation treatment in all matters except mini- 
mum rates or rebates on duties granted to the British Empire and the ac- 
quisition or ownership of property. However, on Oetober 29, 1929, the 
Irish Free State and Portugal signed a treaty of commerce and navigation 
containing a clause which proved to be a model for subsequent Common- 
wealth commercial treaties except those of the United Kingdom. An excep- 
tion clause states : 


It is understood that nothing in the present Treaty shall affect the 
right of the Government of the Irish Free State to modify, maintain, 
or extend preferential treatment accorded to any of the States Members 
of the British Commonwealth of Nations.?? 


Subsequent to that time members of the Commonwealth, with the excep- 
tion of Great Britain, who still used her old formulas, ineluded such 
clauses, in one form or another, to prevent foreign countries from invoking 
the most-favored-nation clause to attain intra-Common wealth preferences.?? 


24 Seo. Schwarzenberger, loc. cit. 109. 

25 For example, see treaties of Great Britain with Spain, Oct. 31, 1922, 28 League 
of Nations Treaty Series 340; Latvia, June 22, 1928, 20 ibid. 396; Poland, Nov. 26, 
1923, 28 ibid. 429; Finland, Dee. 14, 1923, 29 ibid. 130; Hungary, July 23, 1926, 67 
ibid. 184. 

26 See, for example, the Canadian treaties with the Economie Union of Belgium 
and Luxembourg, July 3, 1924, 32 ibid. 36; The Netherlands, July 11, 1924, 39 ibid. 46. 

2195 ibid. 290. The latter exception was necessary as the British Merchant Shipping 
Act (an Imperial Act) provides that British ships can only be owned by British subjects. 

28 131 ibid. 147. 

29 For example, see the Commercial Treaty of Aug. 3, 1936, between Australia and 
Czechoslovakia, 177 ibid. 246; the Commercial Agreement of July 3, 1935, between 
Canada and Poland, 172 ibid. 69; the Exchange of Notes Constituting a Trade Agree- 
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Acao gh the composition of the Commonwealth changed consid. rata 
after World War H, this change has caused little if any alteration of ex 
Due p-actices in regard to commercial treaties. Article I of the Treaty 
of beerdship, Commerce and Navigation, signed December 2), 1954, bc 
twi c Creat Britain and the Sultanate of Muscat and Oman detaecs tin 
ys Cüóorelgen country’ as excluding not only the new Conmorycaki 
cornises of India, Pakistan and Ceylon, but also Eire and Burma, él 
theuch Jire was no longer a member and Burma never chose ¿0 eater ine 
Cor Or wealth? Ireland likewise continued to protect intva-Copuass 
tacos ceferenees. and in the Treaty of Friendship, Commerce and Novio 
uoc corda the United. States, January 21, 1950, there was provs os <i 
exchiie the operation of the most-favored-nation clause in regard 10 iis 
edvautases extended by Ireland to ‘‘the British Commonwealth of Nation 
end iueie dependent territories," ?: 

Thus at present a Commonwealth nation normally as s meter o 
poliev coes not grant complete most-favored-nation treatment to & no) 
Coa: 01 wealth country, with the possible exception of Eire end Buvne 
The practice is to erant ‘‘most favoured foreign country treatmert’’ tc 
outsiders, with the effect of protecting intra-Commonwealth preferences. 
Th» discriminatory effect of this is obvious, especially in the case o' Eire 
and Sucma, states which do not claim any official ties with tbe Con 
mouvve th. The practice of excluding Commonwealth preferencis irci. 
the operation of the most-favored-nation clause has not escaped critics 
notice ??^ and it may be that the inclusion of non-members in such a sysicu 
may bring forth further criticism. Except for the greater nuinber o” 
"favored nations the practice of the Commonwealth in this maiter perha,» 
docs no differ greatly from that of the United States, which st Il cx 
clud:s t:e application of the most-favored-nation clause in relation to ac- 
vantazee accorded to Cuba and the Republic of the Phihpp' nes. llow- 
cver, in the ease of the United States, exclusion is accomplished by ‘xeen 
tion clauses rather than by a variant of the most-favored-nation formule 
tisele. 


III. Most FAVORED COMMONWEALTH COUNTRY 


Altno wh Imperial and Commonwealth preferences were zealously with 
held from foreign countries, this does not mean that all members of thi 


proren — — — €— — em nene Aa i es m —- AT-€—— aeaa ats 


eut aei ecn New Zesland and The Netherlands on Dee. 22, 1937, 185 v), sou 
‘he Evek: nge of Notes in regard to Commercial Relations between the Union ef Serti 
Afir m l Brazil April 11, 19392, 135 ibid. 220. The Treaty of Commieree oc Ap: 
', A854, ietween. Indie and Afghanistan does not specifically mention the Commen 
werk’: hn qualifying the most-favored nation treatment provided for in the trerty 
bonon r, Art, 16 provides that: ‘f... *most-favored-nation treatment? shall not b 
Cocnol t€ be eontravened by the grant or continuance of . . . preferences or adsonti ue 
peces ud by either contracting party to any country, existing on the dete of ib o 
ox aesment of such preferenees or advantages. .. . See 167 U.N. Tresty Sor ¢ 
Ir. 

(1 “9 UON. Treaty Series 260, 262, 31 T.ILA.S., No. 2155. 

SNo, for example, W. S. Culbertson, Commercial Policy in War Time ant Atte 
^02 345 1919); R. C. Snyder, The Most-Favored-Nation Clause 171 (1918). 
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Commonwealth receive equal treatment from each other in trade prefer- 
ences. As a matter of fact there is a long history of diserimination in 
preferenees within the Commonwealth? An examination of intra-Com- 
monwealth preferences must, however, be based mainly on an examination 
of trade agreements (4e. instruments containing schedules on specific 
goods), as it is not common practice for Commonwealth countries to con- 
clude commercial agreements of a more general type inter se. 

The Ottawa Conference of 1932 did much to equalize preferences and 
allow a freer movement of goods within the Commonwealth. However, 
even the agreements concluded at Ottawa contain evidence of less than 
equal treatment by a Commonwealth state of all other Commonwealth 
states. The trade agreements which the United Kingdom concluded at 
Ottawa with the Dominions contained provisions whereby the United. King- 
dom would invite the non-self-governing Colonies, Protectorates and Man- 
dates to extend to the Dominions any preferences which they accorded to 
any other part of the Empire and the Dominions would, in the event such 
preferences were extended, grant to any such territories the benefits of 
the preferential rates accorded to Great Britain. However, benefits which 
Canada enjoyed under its Trade Agreement of July 6, 1925, with the West 
Indies were excepted from the provisions of this agreement relating to the 
extension and equalization of preferences between the non-self-governing 
Colonies, Protectorates or Mandates. Similar provision was made in regard 
to preferences extended between Northern Rhodesia, Southern Rhodesia, the 
Union of South Africa and the Territories of the South African High 
Commission.*4 

The trade agreements concluded by Canada with the Union of South 
Africa and Southern Rhodesia at Ottawa on August 20, 1932,3 are typi- 
eal intra-Commonwealth trade agreements in that they grant benefits equal 
to those given ‘‘any country’’ in relation to the goods and products specified 
in the attached schedules. The signatories were thus given most favored 
Commonwealth country treatment, but only in regard to specific goods 
and products. In order to assure a predetermined standard of treat- 
ment, for goods not covered by the schedules of existing trade agreements, 
South Africa concluded rather novel modi vivendi on commercial matters 
with Canada and with the Irish Free State in 1935,3° whereby the sig- 
natories would grant ‘‘most favoured foreign nation’’ treatment to such 
goods as were not covered by previous trade agreements. ‘This latter ar- 
rangement would exclude Commonwealth preferences in regard to such 
goods, but would at least assure such goods of treatment equal to that 
granted the most favored nation outside the Commonwealth. 

The trade agreement which Canada signed with the Irish Free State at 
Ottawa on August 20, 1932,37 was unique in that it did not contain schedules 


33 See Frederic Benham, Great Britain Under Protection 71 ff, (1941); K. V. fees 
Britain’s Colonies in World Trade, passim (1948). 

84 Accounts and Papers, cited above, 1931-1932 (Cmd. 4174). 

35 135 British and Foreign State Papers 251-264. 

36 139 ibid. 231-234. 87 135 ibid. 250-251. 
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0^. re erences on specifie goods or products, but merely statec tint . 7 
Tos) Tree State would not subject Canadian goods to duties hicher thy 
ies oaid by “any other country." In other words, th» Tish Fr 
Nie c ranted Cenada what might be termed most favored Commorves! > 
vo fec (rentmo ot on ad goods. In return Canada plederd i4 (! 
we'd oe no dutics on Irish goods higher than those placed on sinok vac - 
o Great Britain, A similar arrangement was made in the [rade Ara 
nct cf April 2, 1951, between the United Kingdom and Pakisten. s` 
t:nvel the latter sercement contains schedules on specife voocs, v P2 
sts roth a venereal obligation on the part of the signatories in v eim 

io so ond preferences. It employs a rather complicated formule vier: 
mcs Fivored Commonwealth country treatment is granted te all cond. 
the signatories. Pakistan undertakes not to charge duties on Unies Kte 
dom coods higher than on the goods of ‘‘any other country fixe n 
Berw: and ite United Kingdom gives assurance that there vil |: 
hier er daties on Pakistani goods than on the goods of any otu» (c, > 
t. This would scem sufficient to assure most-favored-Com ois b 
teim oni to the signatories, but the agreement also prov des thet i^o 
Univec Kingdom will extend to Pakistan any tariff preferences accord «d 
to tie ‘ommenwealth countries, Southern Rhodesia, Eire or Purmo D 
sev. C1 her part, undertakes the same obligation in regard io ter Y or - 
cec: but only in relation to the Commonwealth countries, Seiti > 
hl ae ia and Eire, 


IV. [IMPERIAL PREFERENCE 


Hy means of the above-mentioned exceptions to most-favored-naiics 
elei se, Commonwealth countries were able to maintain and cane i 
ptal preferences. Such preferences had a long history ii thi Deto 
Er on? and provided one of the means by which the eolonial irc ^. w.- 
deyelo xed. However, in the mid-nineteenth century the United hired 
alooted a free-trade policy and no longer favored imperia! prefcrene: 
yi^. feee-trade policy worked a hardship on numerous parts oi the '¢_:- 
piss. end the colonies continued to advocate Britam's return to 5 syst 
o^ arc erences? By the elose of the century the self-governine «elio s 
tocon more persistent in the matter. At the Colonial Coiferenes wi 
ai Ott va in 1894 resolutions were passed in favor of imperial prefercne s, 
v Fich were unopposed except by the United Kingdom and the cotory oi 
Nec South Wales? Resolutions were again passed at the (Coloris! C4. 
far nes of 1902," the Colonial Conference of 1907 + and the Imp u'sel W r 
Corfe ence of 1917, but Britain still took no action. 

Meanwhile the self-governing Colonies and Dominions began to develop 
a system of imperial preferences. In 1897 Canada passed ihe Custo is 


J- 


7t Accounts and Papers, cited above, 1950-1951 (Cmd. 8187). 
SR. S, Ru-- cH. Imperial Preference 15 ff. (1949); H. P. Whidden, MH, Prt — 
cree. ¢ wl Diserimiarstions in International Trade 20 (1945). 
Accounts and Pepers, cited above, 1894 (C. 7553). 
Ib d, 1902 (Cd. 1299). 4? Ibid., 1907 (Cd. 3523). 
'" Ib d., 1917-1918 (Cd. 8566). 
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Tariff Act which theoretically granted preferences on the basis of reci- 
procity to any nation, but in actuality was worded in such a manner that 
only the United Kingdom and one or two British colonies would have 
been able to meet the conditions. Belgium and Germany objected on the 
basis of the most-favored-nation clauses in their commercial treaties with 
the United Kingdom.** However, on July 28, 1897, the United Kingdom 
gave simultaneous notice to the Governments of Belgium and Germany 
of her desire to withdraw from the two treaties. The way was thus 
cleared for an extension of imperial preferences. In 1898 Canada ex- 
tended preferences to the products of the United Kingdom without reci- 
procity. Prior to World War I a number of Dominions followed Canada’s 
lead. Although the United Kingdom did grant preferences on items in 
favor of the Empire after World War I, it did not reciprocate by granting 
a system of general imperial preferences to the Empire.** It was not 
until Great Britain reverted to protectionism with the return of the Con- 
servatives to power and the adoption of the Import Duties Act of 1932,*7 
that she was prepared to adopt a general system of imperial preference. 

At the Imperial Economie Conference of 1932 at Ottawa the United 
Kingdom finally accepted the extension of imperial preference throughout 
the Empire. Eleven bilateral trade agreements were signed and the whole 
system of Empire preferences was augmented and co-ordinated. The re- 
lationship between the most-favored-nation clause in commercial agree- 
ments and these preferences was also discussed. The summary of the 
conference’s conclusions contains the following statement: 


. . . Hach Government will determine its particular policy in deal- 
ing with this matter, but the representatives of the various Govern- 
ments on the Committee stated that it was their policy that no treaty 
obligations into which they might enter in the future should be al- 
lowed to interfere with any mutual preferences which Governments 
of the Commonwealth might accord to each other, and that they would 
free themselves from existing treaties, if any, which might so interfere. 
They would, in fact, take all the steps necessary to implement and 
safe-guard whatever preferences might be so granted. 


The door was not closed entirely, as the conference went on to note that 
this did ‘‘not preclude a foreign country from seeking the consent of 
various Governments of the British Commonwealth to a waiver of their 
rights in particular cases... .’’*8 However, intra-Commonwealth pref- 
erences were greatly strengthened by the Ottawa Conference and the 
trade agreements concluded at that time. 

The year 1932 set the ‘‘high-water mark’’ of imperial preferences. 
This resurgence of imperial preference unfortunately oecurred during a 


44 See p. 456 above. 45 Stewart, op. cit. 76 ff. 

46 See Colonial Tariff Policies, cited above, 630 ff, 

47 22—23 Geo. 5. e. 8. 

48 Cmd. 4174, cited above. An example of such a waiver of rights is to be found 
in the exchange of notes between Canada and South Africa on Nov. 16, 1938, whereby 
South Africa waived certain preferences in order that Canada might conclude a trade 
agreement with the United States. See 142 British and Foreign State Papers 312—314. 
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tics o international economie depression and a dislocation of tc r> 
flow ot trade due to a revival of highly protective tariff policies 5 
Cor acawealth was also placed m the position of blocking other tet ~ 
tronu atiempting io attain a system of preferences in a manner very si: Lo? 
te that utilized by the states of the Commonwealth at Ottawa. D iù 
Lox niourg and The Netherlands had signed the Ouchy Conci a 
Jay 1+, 1932, which was a collective effort to lower trade barriers, cea 
p oy ded for free entry on the part of the countries whieh were nt: 
“iz: tones, However, this movement was doomed to failure at its ines 
tit. M the Ottawa Conference in that year a resolution was pass 
Wi. i deew attention to ''reeent tendencies in foreign countries to es 
clades regional arrangements between themselves for the m itual areo. 
of p.eferencees," Although the Ouehy Convention was not speeifieal y 120 à 
tioned, the nnplication was clear. The resolution noted general aceon * 


* 


ihit foreign eouniries whieh had existing treaty obligations io aea 
incst-favoured-nation treatment to the products of par ieulo' yers 
of the Commonwealth could not be allowed to override suc 05:2. - 
tious by regional arrangements of the character in question.” 


The lague Convention of May 28, 1937, parties to which were the sians- 
tori s fo the Ouchy Convention, Norway, Denmark, Sweden and lieber 
merry olined at peeventiug a further rise in tariff rates aud ren nal « 
quii titative restrictions on imports. It suffered the same fate as ‘I> 
Qaray Convention, due in part to the United Kingdom's insistence tu. + 
Its mos -favored-ation obligations be respeeted.?? However, the Comro 
wealth’, legal position was a correct one. It had built up e network : 
"Cs vaions excepting imperial preferences from the operatior o^" il> 
mos-fsvored-nation clauses of its treaties. Such reservatiors the sii: 
toris cf the Ouchy and Hague Conventions did not possess end w 1» 
able to attain m relation to those instruments. 

The United States Government hoped by means of the Trade Aere 
moss et, 1934, to restore a freer movement of international trace by ‘i. 
reodvetion of existing duties or import restrictions. In nego'iating iv. 
aügr. monts under this Act the Government did not hesitate to expiess is 
opinion on imperial preferences which, of course, hampered the ueuzotu- 
tion of such agreements with Commonwealth countries. In preliminary 
discess ons on an Anglo-American trade agreement in 1937 Secretary or 
Stat: E'nll noted that the British could obtain concessions ony ai the ex- 
pers’ cf “less exclusiveness in the British Empire." "t Seereterv Hiu! 
info med the British Ambassador in 1938 that the United States Gover - 
ment hid encountered ‘‘four times the diffieulty’’ in negotiations with the 
U.uted Kingdom than it had experienced in negotiating the other cightoe: 
acre n nts under the Act. He noted that imperial preference was il» 


1 


“Ome, 4174, eited above. 

^ Cor an aceount of Great Britain's reactions to the Ouchy and Hague Corana 
«e: V, ^, Brown, The United States and the Restoration of World Trade 41-42 (195) ; 
Jecoty V ner, The Customs Union Issue 30-32 (1950). 

"-" Foreign Relations of the United States (1937) 4. 
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chief complication and called it a ‘‘seclusionist policy’’ which would ‘‘re- 
duce the sum total of world trdde.’’** However, the United States did 
sign reciprocal trade agreements with the United Kingdom ** and Canada,** 
respectively, in 1938, which provided for a considerable lowering of duties 
and a relaxation of the imperial preference system. 

The United States attained a further concession in Article VII of the 
Mutual Aid Agreement of February 23, 1942, signed by the United States 
and the United Kingdom. This article, which was regarded as a model 
in Mutual Aid Agreements with other countries, pledged the signatories 
to action directed toward ''the elimination of all forms of discriminatory 
treatment in international commerce, and to the reduction of tariffs and 
other trade barriers." ** In 1945 the two countries carried out further 
negotiations in the light of Article VII and in connection with the loan 
to Great Britain under the Financial Agreement of December 6, 1945.59 
In connection with the latter agreement, and on the date of its signature, 
a joint statement was issued by the two countries?" endorsing a document 
prepared by the United States Government which advocated ‘‘arrangements 
for the substantial reduction of tariffs and for the elimination of tariff 
preferences. ’’ 58 

Although there had been a general weakening of imperial preferences 
subsequent to the Ottawa Conference of 1932,5° the United Kingdom still 
had not, by these agreements, abandoned preferences. On December 6, 
1945, and again on November 12, 1946, Prime Minister Attlee said: 


. .. there is no commitment on any country in advance of negotia- 
tions to reduce or eliminate any particular margin of preference. . .. 
It is recognized that reduction or elimination of preferences can only 
be considered in relation to and in return for reduction of tariffs and 
other barriers to world trade in general which would make for mutu- 
ally advantageous arrangements for.the expansion of trade. There 
is thus no question of any unilateral surrender of preferences. 


However, the Commonwealth countries subsequently made a number of 
concessions on the international level in regard to impcrial preferences. 
The United States continued to press for the limitation of imperial pref- 
erences by the International Trade Organization. The Havana Charter 
for an International Trade Organization of March 24, 1948, placed con- 
siderable restrictions on imperial preferences." Further concessions were 
also made in the General Agreement on Tariffs and Trade. The latter 


622 ibid. (1938) 67. 53 Executive Agreement Series, No. 164. 

54 Ibid., No. 149. 56 Ibid., No. 241. 

56 T.I. A.S., No. 1545. 

57 For text see Anglo-American Financial and Commercial Agreements, December, 
1945 (Dept. of State Pub. 2439, Commercial Policy Series 80). 

58 For text see Proposals for Expansion of World Trade and Development, November, 
1945 (Dept. of State Pub. 2411, Commercial Policy Series 79). 

59 Whidden, op. cit. 24-26. 

60 H. C. Debates, 1946-1947, Vol. 430, eol. 34. 

61 See Brown, op. eit. 69—72; Clair Wilcox, A Charter for World Trade 69—70 (1949); 
U. S. Dept. of State, Havana Charter for an International Trade Organization, March 
24, 1948 (Pub. 3206, Commercial Poliey Series 114) 45 ff. 
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ste aco, althoueh recognizing imperial preferences, dees limi thea 
oud care. a rather abrupt change from the previous commercial poliev 
€ €ommonweelth, Article T, paragraph 2 (a), recognizes ithe cx 
Soon Conscaouw alth. preferences inter se from the operation of oaos- 
over Liation eleus« s in the commercial agreements of Coumonvoslt 
br ces Although existing intra-Commonwealth preferences avre pwo- 
( tee, Article I, paragraph 4, limits the further extension of any sav) 
mao. mes arter April 10, 1947, except in the ease of those Con mouw «clt i: 
r rs who clected to use an earlier date as set forth in Anner G 
. € .m d Kingdom ® and Australia * have both been granted vu: 
^ orohibition. However, such waivers would appear o coer 
lati, ly unimportant items and the Agreement has prevented eny rurther 
erowth o Commonwealth preferences. 


V. CONCLUSIONS 
T o ‘oreevine brief examination indieates that the Commorwe: lt: 
counties exclude iutra-Conmmonwealth preferences from the operaijon of 
ihe most favored-nation clauses in their commercial agreements with ihe 
ceci thit non-Connnonwealth nations attain only most-favored ‘tar 
car on tjon treatinent. Due to the varied preferences exten led wit! 
e C ov ionwealth itself, à Commonwealth country may in reelity be is 
ore of complete iost-ravored-nation treatment only througa tke cor 
elisior cf provisions in iutra-Commonwealth agreements which erant 
wost favored Commonwealth country treatment. For the student of Com 
201 vt alh affairs perhaps the most unique aspect of these agreement. 
Do dest that Eire end Burma are still included in the system 07 Cor iin 
ed th preferences despite the fact that they are actually not members. 

Wu n a group ol states are linked by a multilateral undertake to 
ollow a specified policy in relation to each other, whether this involves 
actual granting of tariff concessions or only the commitment to toy t» 
wgollate for terii concessions at periodie meetings, the consolidaiiu 1 o. 


C2'T' » Coutracting Porties to the General Agreement on Tarifs aud Tra = Bo- 
Inst e mt and Select. Documents, May, 1953, Vol. I, pp. 14-15, 63-61, 66. It 3. tats 
oic 1 t ai Pekistan in signing this Agreement noted that under the provisiony o? Ari. 
WANV it vould rot extend the most-favored nation treatment outlined thereii i9 the 
Cubs 0T south Africe. India in signing this Agreement withheld ity comseri o (€: 
^d. NXAV to the o ydiestion of the Agreement between India and South A']. 
"EUN T aly Balos 813, 316. Apparently Pakistan later withdrew its co idit: », 

9.1. je testimonis bed Selected Documents, cited above, January, 1957, Quel tiger. 
my IU 22, and June, 1955, 3rd Supp., pp. 25-26. 
etje a, Joauary, 1851, 2ud Supp., p. 18; and January, 1957, 5th Supp., p. 3!. 
fo Th d sirabibty of this arrangement has not gone unquestioned. At We-tm'n-ter 
Cr styoring a further increase of imperial preference have asked that i^e n 
€. 58 npoOsed by the General Agrecment on Tariffs and Trade be removed. M 
. Co. Wh tes, 1951-1952, Vol. 495, cols. 333-335, and Vol. 499, cols. 1651-lU $i At 
ios UC. anciyenlth Economic Conference of 1952 Great Britain propo-ed tint dl 
Comes woth countries join to seek release from the ‘fno new preference’? rule in ile 
C'ncv Acieement; however, the Commonwealth countries were divided on the question, 
Seceunts ¢ ad Papers, cited above, 1952-1953. (Cmd. 8717). 


468 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 52 


gains achieved may involve exelusion of outside states (eligible but not 
electing to join in the agreement) from intra-group treatment. In the 
commercial treaties which the United States concluded in the early post- 
World-War II period there appeared the so-called ''Montevideo clause’’ as 
a means of such exclusion.®® After the negotiation of the General Agree- 
ment on Tariffs and Trade, the same general effect resulted from an excep- 
tions clause specifically mentioning that Agreement.®’ ‘The result was that 
a commitment by the United States to most-favored-nation treatment in a 
treaty with a state not a party to the General Agreement would apparently 
mean that the non-member state would receive what may be roughly de- 
seribed as the non-GA TT treatment. Practice of the Commonwealth na- 
tions adds another to the types of limitations or exceptions in most-favored- 
nation usage. 

Effort for restoration of world trade since World War II has perhaps 
justified a very considerable amount of restriction upon the most general 
most-favored-nation formula in order to induce states to accept the prin- 
ciple on some basis. A too great multiplication of such restrictions might 
conceivably herald what would be essentially a return to conditionality in 
the application of the most used general standard in international com- 
mercial relations. 


66 Illustrated in Art, XXVI (3e) of the treaty signed with Nationalist China in 
1946 (T.LA.S., No. 1871): By the provision referred to, the provisions of the treaty 
according treatment no less favorable than that accorded to any third country were 
not to apply to ‘‘advantages accorded to third countries pursuant to a multilateral 
convention of general applicability, including a trade area of substantial size, having 
as its objective the liberalization and promotion of international trade or other inter- 
national economie intercourse, and open to adoption by all the United Nations." By 
an exchange of notes in 1948 this language was related to the General Agreement on 
Tariffs and Trade and to Chapter IV of the Havana Charter for an International 
Trade Organization (the latter of whieh did not eome into effeet). 

67 See, for example, Art. XXI (2) of the Commercial Treaty with Haiti in 1955, Sen. 
Ex. H, 84th Cong., Ist Sess, whereby ‘‘the most-favored-nation provisions of the 
present Treaty relating to the treatment of goods shall not apply to advantages ae- 
eorded by either Party to any eountry or area with respect to which speeial treatment 
has been permitted under the General Agreement on Tariffs and Trade.’’ 
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I. PRELIMINARY 


l. In tue course of the last decade, students of legal and economic ques 
tions have been attempting to throw some light on the problem of nationali 
zations mm the Soviet satellite countries in general, and in Bulgaria in 
particula «^: 


aq.¢: J.tunov, fCMezhdunarodno-ehastno-pravni problemi na mnutsionalizo! Uto i 
pionirprefc" [Private International Law Problems of WNationalizatious a:l [co 
xomi? Ploning], iu Pravni problemi na dürzhavniia narodostopanski pien, clas. TI, 
huiga | (S dia, 1953) 200 325; N. R. Doman, ** Compensation for Nationalised Pious. ity 
1) Post Wer Europe?’ 3 Int. Law Q. 323-342 (1950); idem, ‘Post-War Nalin us, 
tion o' Feoeden Prop civ im Europe, 48 Col. Law Rev. 1125-1161 (1948); Martio 
Domu, ''On tie Extraterritorial Effect of Foreign Expropriation een, ! 
Weste: Dol Q. 12-16 (1951); Heinrieh Drost, ‘Die Rechtslage dis deu selon 
Ausl u esye emögens,  ? 2 Archiv des Volkerreehts 298-304 (1919/5)); Akred 
Drucker, ‘The Nationalization of United Nations Property m Europ 39 
Grotius Sceiety Trausactions 75 ff. (1951); Lazar Foesaneanu, ‘Les eons’q rnc ~ 
internation es des nostioualisations,"? 18 Politique Etrangère 35-50 (1953); 5. Fiied- 
man  lixp-opriation in International Law (London, Stevens & Sons, 1953,; d. 
t At rv'ee ‘Expropriation and Nationalization in Hungary, Bulgaria and Ro waa,” 
‘In’. 2d Comp. Law Q. 14-28 (1952); G. A. van Hecke, ‘*Confiseation, Exprom'tiià 
ool t's Contliet of Lov s, 4 Int. Law Q. 345-357 (1951); Samuel He maa, Wio 
tuong s d Nationalizetion in Eastern Europe, 16 Law and Conten porery Pie's oc. 
*as—3%% ( 951); A. N. Todkovskii, Natsionalizatsiia v evropeiskikh stranokh moo 7r 
emokrsin — Sravniteb yi obzor zakonodatel’stva [Nationalization in the Puni 
l'maociney 's Countries in Europe. Comparative Study of Legislation] (Moscow, 192e 
Koute tii. Katzarov, ‘Die Nationalisierung in Osteuropa," 3 Osteuropa-Rechi > 17 
(1957,: A. K. Kuhn, ** Nationalization of Foreign-Owned Property in Its Impect on 
Thiternetio nl Law," 45 ALT. 709-712 (1951); Vladimir Kutikov, ''Planirpucto i 
uatsonsliziisiite v NR Dülgaria i tiakhnoto otrazhenie vürkhu bülgarskatu sistens 
ne mezd narodnoto chastno pravo?? [Economie Planning and Nationalizationy ja tle 
PR of Bwearia nnd Their Effects upon the Bulgarian System of Private Interactionsl 
uawf, in Pravni problemi na dürzhavniia narodostopanski plan, clast Tl, kuiga 1 
^Sofi , 197 3) 327 355; Nikola Manchev and Ivan Dermendzhiev, ‘‘ Promishlenoto osioran, 
^urgov*ao d stroiteho zakonodatelstvo?? [Legislation on Industry, Agriculture, Coi: 
aeree ind Buildiug Con.truction], in Pravni problemi na dürzhavniia nacodostopous i 

wp, kuig: 1 (Sofia, 1051) 22-03; F. A. Mann, '* German External Assets, ?? 24^ litih 
Yea^ Book of Int. Law 239-257 (1947); Andrew Martin, ‘‘ Private Property, Riub.s, : i. 
Daterc t4 it the Paris Pence Treaties,"? ibid. 273-300; Edward D. Re, ‘The Nationstiz) 
tion of F reign-Owned Property," 30 Minn. Law Rev. 323-342 (1852); Ignaz S icl 
iloberseld orn, fCEÉxtreterritorial Effect of Confiseation and Expropriatiou, $9 Mir‘ 
Law R v. 551-868 (1951); idem, Internationales Konfiskations- und Enteignungstn. it 
(Berlir-Ti bingen, 1951); S. L. Sharp, The Nationalization of Key Industiics in 
Easicrn Eirope (Washington, D. C., 1946). 
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The present article is an attempt to present a more complete picture of 
Bulgarian postwar legislation on the planning and nationalization of the 
national economy. Its more immediate purpose is to analyze the effects of 
this legislation upon aliens and their property rights and interests. In 
other words, the study will relate primarily the Bulgarian Government’s 
treatment of alien property (government and private; enemy alien and 
non-enemy alien) found within and without its borders during and after 
World War Il. 

2. It may be convenient to preface the discussions and analyses in this 
study with some short observations on the terminology and basie prin- 
ciples of international law directly involved in the problem defined above. 

Nationalization is the taking of property which may be either eonfisea- 
tion or expropriation according to whether or not compensation is made. 
Nationalization resembles confiscation if, in the taking of property, com- 
pensation is refused or the compensation offered or granted is inadequate; 
nationalization resembles expropriation if the taking or use of property 
by publie authority is accompanied by adequate compensation. As to the 
term ‘‘socialization,’’ it may be stated here that it was never used in 
Bulgarian legislation. The question as to whether or not a given measure 
is eonfiseation depends upon the eonditions of each partieular ease, and 
it is not possible to state a general rule. Nationalization laws and decrees, 
with few exceptions, do not profess to be confiscatory; nevertheless, in 
many cases confiscatory features are predominant. This is so because 
the compensation may be inadequate, paid with great delay, paid into a 
blocked or non-transferable account or in long-term government bonds 
redeemable in local blocked currency, or subject to special taxation. And 
this is the case with most of the Bulgarian nationalization laws, although 
only the terms ‘‘expropriation’’ or ''nationalization'' are used. 

Another point which should be cleared up here is that nationalizations 
in Bulgaria have been achieved mainly through direct legislative ex- 
propriatory measures and thus present no question as to their existence. 
Moreover, the Bulgarian Government issued Edict No. 169 of July 2, 1955, 
which contains, along with provisions dealing with certain legal matters 
connected with the nationalization and expropriation of private property, 
a list of laws and decrees expressly declared to be nationalization and ex- 
propriation legislative enactments. 

3. The postwar legislation on the establishment of government-planned 
economy and the nationalization of the national economy in Bulgaria af- 
fected not only its own citizens but foreign nationals and the interests of 
foreign governments as well. As a rule no international law is involved 
when a sovereign government seizes the property of its own nationals; 
however, when foreign nationals are affected by the expropriation measures, 
certain rules of international law find application. ln this connection it 


? Bulgarian Official Law Gazette No. 60, July 26, 1955. This publication was called 
Dürzhaven Vesinik until Nov. 30, 1950; since Dec. 1, 1950, it has the title levestiia na 
Presidiuma na Narodnolo Sübranie, hereinafter abbreviated as IPNS. Its previous title 
is hereinafter referred to as DV. 
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uusi ve po nied out here that the problem of nationalization and economie 
plounire, discussed from the viewpoint of international lew, must be 
epproaeuec differently. When there is a question of expropriation aud 
natioraliza ion there is always a conflict of law involved, while in the ease 
of econom' e planninz there is a question of the scope of a foreigners 
riants or rether of his obligations to fulfill the preseriptions of the gover- 
meut econcomie plan. But in both cases international law has to be appliec 
whenever ‘he measures concerning economie planning or nationalizatior 
an et ply-ical and juridical persons who do not possess the nationality 
o1 the country undertaking these measures, or when the national zed 
property cr enterprise, although having the nationality of sueh country, 
possesses ertain capital or other interests abroad. 

The problem of how the doctrines of the national treatment of forcigners 
in ease of nationalization (i.e, whether there is discrimination in respect 
to fovelmers) and of the extraterritorial effect of expropriation measires 
are retleet-d in Bulgarian legislation requires further study. 

The question of obtaining compensation for the nationalized property 
of foceign nationals is also a question of international law, since compensa- 
tion shoul.t be paid according to its standard rules. The predominant 
view of m'ernational law today seems to recognize the right of a sovereign 
eovernment to undertake social experiments, provided it grants adequate, 
foir, aud prompt compensation to foreign property-owners.* 

i. Fina ly, as a matter of preliminary information to serve as a ! ack- 
eround fcr the study to follow, it seems pertinent to indicate that the 
Dulearian legislation concerning planned economy and nationalization was 
mainly th» result o! the change in the form of government. As is well 
known, shortly before and after the end of World War II, in a number 
of countries in Eastern and Central Europe, so-ealled People's Democratic 
Republics were established as a result of Soviet military occupation and 
political iafluence. 

Aller the coup d'élat of September 9, 1944, and in the course of ihe 
‘ollowing years Bulgaria also was politically, economically and socially 
comeenized into a people's democracy. All measures aiming at ifs re- 
orgunizat on allegedly sprang from an economie philosophy based on the 
establishment of a government-planned economy and the nationalization of 
the national economy, as well as from a social-legal theory patterned after 
that in the Soviet Union. 

5. The new government first introduced, rather hurriedly, provisional 
ueastives of economie administration as regards the property of aosent 
persons or persons who were collaborators or enemies or were regarüed as 
sich. A great number of laws and decrees, largely penal in nature, were 
(acted, and on the basis of these private property was taken away from 
its owners. To illustrate: Based upon the Law on Prosecution of War 
Criminals by the People’s Courts of October 6, 1944,* the Law on Supply 


o «Ici ma i, Poe. eit. 00; Doman, 48 Col, Law Rev. 1127. 
DV No, 218, 
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and Prices of September 13, 1945,5 the Law on Confiscation of Property 
Acquired by Speculation or Illegal Means of April 5, 1946,* and other 
similar Acts, confiscation of convicted persons’ property of all kinds was 
usually included in their penalties. These enactments, especially the law 
of April 5, 1946, were, in the hands of the People’s Democratic Govern- 
ment, an instrument for carrying out the transformation of the social- 
economic structure of the country at this initial stage of development. 
Later, the same law was also used to transfer property to the government 
whenever this could not be accomplished by the general nationalization 
laws." 

All this, however, was only the groundwork for the adoption of measures 
of far-reaching importance and consequences. Immediately thereafter, the 
new government undertook to introduce extensive legislation aimed at the 
establishment of a regime of government-planned economy and the nationali- 
zation of the national economy which, as already stated, affected not only 
Bulgarian nationals but aliens and property owned by aliens and foreign 
governments as well. 


II. ALIEN PROPERTY IN BULGARIA DURING AND AFTER WomgLDp War II 


Alien property (government and private; enemy and non-enemy), as 
well as alien rights and interests in Bulgaria, were vitally affected by the 
domestic legislation and international agreements enacted and entered into 
during and after World War II. Alien property and rights were seized 
or plaeed under eontrol as a wartime measure; they were transferred to 
foreign countries as war reparations; they were placed under the regime 
of planned economy; and they were subject to expropriation and nationali- 
zation. 

In this connection, taking into consideration the international events 
in which Bulgaria was involved, three periods could be distinguished: 


(a) The period from the outbreak of war between Bulgaria and the 
Allied and Associated Powers? to the signing of the Armistice Agree- 
ment, October 28, 1944; 

(b) the period from the outbreak of war between Bulgaria and the 


5 DV No. 213. 6DV No. 78. 

7 Sharp, op. cit. 28-29. This law is applicable to acquisition of property dating back 
to Jan. 1, 1935, and defines as ‘‘speculation’’ any activity which has disproportionately 
inereased the material fortune of persons and firms through profits, commissions, 
bonuses, incomes ‘‘at the time of difficulty for the State." ‘‘Illegal property? is that 
acquired in connection with anti-national activity or through transgression of official 
duties. 

8DV No. 77. As used in this paper, the term ‘‘ Allied and Associated Powers?? means 
in relation to Bulgaria: the U. S. A. United Kingdom and the U.S.S.R. The war 
between Bulgaria and the U. S. A. broke out on Dee. 12, 1941; the Soviet Union declared 
war on Bulgaria on Sept. 5, 1944. 
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Axis Powers” to the signing of the Peace Treaty between Bulgaria and 


i 
the Allie | Powers, February 10, 1947; 
(e; th: period after the signing of the Peace Treaty.?° 


L Eacet v four months after Bulgaria went to war with the Allied 
ond Associated. Powers, the Bulgarian Government enacted the Law on 
Control ovor AlN Property of Nationals, Physical and Juridical Persons, 
with Residance or Having Their Seat in Enemy Countries, on April 13, 
1912.7  Tlus wartime measure affected the private property of enemy 
lions as w ll as the property owned by enemy foreign governments located 
within the jurisdiction of Bulgaria. The control was vested in ihe Office 
of the Custodian of Enemy Property, attached to the Ministry of Commerce, 
industry aid Labor. The seizure of each particular piece of real property 
and all vovermment measures regarding it were recorded with the Office of 
Records ard such properties were placed under a caretaker. This law '* 
authorized the Council of Ministers to apply the law to specifie enemy 
connteies :1 its own diseretion.? In fact, the extension of the effect of 
‘Ts law te cover the United States of America, Great Britain, Australa 
and New Zealand. was made by Resolution No. 37 of April 29, 19-42." 
Soother resolution, No. 41 of May 20, 1942,5 included all English posses- 
svuis--tolo dics, Dominions, eteetera—in the list of enemy countries, with 
he specific tion that this law be applied to all nationals of enemy countries 
v rardtcss of whether these nationals resided in the enemy countries, in 
saleaita, cr elsewhere abroad. 

Asa vos ilt of the change of government on September 9, 1944, Bulgaria 
eane to terms with the United States, Great Britain and the Soviet Union 
aul Pe co ition as enemy country changed to that of vanquishec country 
whject to the regime of an armistice. The formal Armistice Agreement 
was conch ded *® on October 28, 1944 and, with respect to enemy alien 
uopety ii Bulgaria, provided the following: 

Art ele 9. The Government of Bulgaria will restore all property 
of ibe United Nations and their nationals . . . and will make such 
reparction for loss and daaage cansed by the war to the United 
Natiols ... as may be determined later. 


Art ele 10, The Government of Bulgaria will restore all rights and 
interests of the United Nations and their nationals in Bulgaria. 


Ant n» ting these provisions of the Armistice Agreement, the Bulgarian 


Cove so t valved on September 15, 19414, to repeal the resolutions of 
yi 

0 Acvo D to Deutselies Vermögen im Ausland, Internationale Vereinbniungen wnd 

"35 € iosctzeehung (herausgegeben vom Bundesministerium der Justiz, Koln), 

a. 78 diplomatie relations between Bulgaria and Germany were severed on 


~ ot. 7, 7D! , and the var between these two countries was deelared on Sept. 8, 1944. 
Tho waron Germany way declared by the Bulgarian Government headed by K. Muraviev 
eh vi overthrown one day later by the Fatherland Front. 

0 Tke Pe co Treaty with Bulgaria became effective as of Sept. 15, 1947. 

upv No 77. 12 Section 15. 

3 This lav: was clarified by a special Regulation concerning its application, Aug. 31, 
1042, DV Noa 193. 

"Gp No 94, Moy 2, 1942. 15 DV No. 109, May 22, 1942. 

:5 89 AS... Supp. 93-96 (1915). 17 DV No. 204, Supp., Sept. 19, 1944. 
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April 29 and May 20, 1942, and to diseontinue the operation of the Law on 
Contro] Over Alien Enemy Property of April 13, 1942, with regard to 
nationals of the Allied and Associated Powers. Section 2 of Cabinet Reso- 
lution No. 3 provided as follows: 


Section 2. All properties placed under control by virtue of the 
above-mentioned resolutions shall be restored to the possession of their 
owners or to the possession of the owners’ authorized representatives 
within the extent of their powers of attorney. 


The liquidator of the Office of the Custodian of Enemy Property shall 
continue to exercise due care as caretaker of those properties whose 
owners, or the authorized representatives thereof, are not in Bulgaria 
in order that they may return and assume possession. 


2. At the same time, as a result of the outbreak of war between Bulgaria 
and Germany on September 8, 1944, the new Bulgarian Government ex- 
tended the provisions of the Law on Control Over Alien Enemy Property 
of 1942 to German property and rights by Resolution No. 4 of September 
15, 1944.45 A few months later, Hungarian/property and property be- 
longing to the territories under Hungarian and German control also fell 
under these provisions, as specified by Cabinet Resolution No. 36 of De- 
cember 21, 1944.? Furthermore, the sa de law applied to the German, 
Italian and Hungarian schools in Bulgaria and their appurtenances, as 
provided by Resolution No. 1 of September 27, 1944. Later on, Resolution 
No. 2 of August 20, 1946,?: supplementing the previous measures, ordered 
the declaration of all patents, trademarks and the like in the ownership of 
German and Hungarian physical aud juridical persons within 15 days 
after the publication of this Act in the official law gazette. 

The above-mentioned measures against the property and rights of the 
Axis Powers in Bulgaria were taken in anticipation or pursuance of the 
prescriptions of the Armistice Agreement of October 28, 1944, especially 
in accordance with its Article 13, which ‘read as follows: 


Article 13. The Government of Bulgaria undertakes not to permit 
the removal or expropriation of any form of property (including 


18 DV No. 204, Supp., Sept. 19, 1944. This Resolution was explained in some detail 
by the Circular Letter of the Ministry of Commerce, Industry and Labor, No. 1142 
of Sept. 21, 1944, DV No. 206. On Aug. 6, 1945 (DV No. 183, Aug. 9, 1945), 
the Ministry of Commerce and Industry issued a Circular Letter No. 4252 ordering all 
government, government autonomous and municipal offiees as well as all private banks, 
associations and persons to declare all real and personal property belonging to enemy 
citizens (German and Hungarian) and all debts to physical and juridical persons re- 
siding or having their seats in enemy eountries (Germany or Hungary). 

19 DV No. 1, Jan. 2, 1945, All these measures were supplemented by the 5th Resolu- 
tion of the Cabinet of June 27, 1946 (DV No. 150, July 5, 1946). The latter provided 
that all physical and juridical persons of German and Hungarian citizenship were to 
declare their property possessed as of Sept. 5, 1944, within 15 days. This act warned 
that ‘‘this is the last prolongation of the terms’’ for declaration of the property. 
Also commercial firms which were in liquidation were ordered to register all securities 
belonging to German and Hungarian citizens (DV No. 235, Oct. 14, 1946). 

20 DV No. 217, Oct. 4, 1944. ?1 DV No. 196, Aug. 28, 1940. 
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ve deoles and curreney), belonging to Germany and IHuusery rcv te 
"eorr nationals or to persons resident in their territories o^ in ter 
tc tes occupied by them, without the permission of the Allied Contro: 
Comlussion. The Government of Bulgaria will safeguard sueh prop- 
ony n the manner specified by the Allied Control Commission. 


{ia ii be pointec out here that in connection with the administraticu oi 
iter peoperty aud the fulfillment of the Armistice Agreement, the new 
s ]eev ap Government amended the original Law on Control over Alien 
(oux Pooperty of April 13, 1942, by a special law passed on October 4. 
Uds" whereby the Office of the Commissioner to Carry Out the Armistice 
oaren end was created. Subsequently, by a law of August 16, 1946, ihe 
G ice of Custodian of Enemy Property was subordinated to the authority 
ox ibe Office of the Commissioner to Carry Out the Armistice Agreement, 
who wes et the same time Minister of Foreign Affairs. 

The Conference of the Dig Three (the Allied Powers: U. N. A. Great 
Britain and U.S.S.R.) in Berlin (Potsdam), July 17-August 2, 1945. made, 
suo ie otiers, the decision (August 2, 1945) concerning the reparations 
Veitch Germany was to pay to United Nations nationals and peoples." 
ds sta‘ed in Chapter IV of the Potsdam Declaration, it was agreed that 
veparetion claims of the Soviet Union (which undertook to settl> Poland's 
cials from its own share of reparations), the United States, the U uted 

nudom. and ‘fother countries entitled to reparations'' should Ls ti 
Lv reirovals from the zones of occupation in Germany and ''from appropri- 
fie ieman external assets; This agreement was supplemented hy pro- 
visic ps which eontamed mutual waivers. The United States and the U ied 
“iran. agreed to ‘renounce their claims in respect of reparations io 

. d.ertian foreign assets in Bulgaria, Finland, Hungary, Romania ¿rd 
Uestein Austria,” and the Soviet Union renounced such claims to Geo mei 

veicy a-sets in countries other than those five. The result therefore was 
‘cot usscis In the five eastern countries were to be allocated to the Sovi i 
nion, wile the assets in other foreign countries were to be shared by the 
vest or the claimant states.” 

As s 1esult of this conference the new Bulgarian Government passed 
special legislation dealing with alien enemy property, espeeial'y that lo 
cated in 3ulearia but possessed by the German Government anc nationals, 

Thus, referring to the decisions of this conference, the Bulgarian 
Goveram nt enacted, on May 31, 1946,°° a Law to Transfer the German 
Sronesty in Bulgaria into the Ownership of the U.S.S.R. According to 
Section 1 of this law, as a partial compensation for the losses and damag- 
reused te the U.S.S.R. by Germany, all property in the ownership of the 
(ierven Government and its nationals, physical and juridical persons, and 
(ezted in Bulgaria on September 5, 1944 (the date when the Soviet Union 

‘eared war on Bulgaria), and enumerated in a list approved hy the 
"easaiír Council of Ministers and the Allied Control Commission at 


-5 CV No, 231. 23 DV No. 186, 
zan ATLL. Supp. 245 at 251 (1945). 25 Mann, loc. cit. 239. 
“6 DV No. 120, Sup». 
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Sofia, was declared in the ownership of the U.S.S.R. Under the term 
‘‘property’’ the law understood shares, assets, rights and any other prop- 
erty. Moreover, the law extended the applieation of its provisions also 
to two other categories of property: (a) property which at the time of the 
enactment of this law was not included in the list mentioned, and (b) such 
property as was under the authority and disposal of whatever other physical 
and. juridical persons and agencies, including government and autonomous 
agencies and communities. Pursuant to this law, on July 6, 1946,?7 the 
Commissioner to Carry Out the Armistice Agreement issued a detailed 
ordinance concerning the procedure for transferring shares and other as- 
sets belonging to German nationals to the Administration of Soviet Prop- 
erty at the Trade Mission of the U.S.S.R. in Bulgaria,”® 

Two months later, by another Order of the Commissioner of September 
7, 1946,°° all owners, owners’ authorized representatives, caretakers and 
possessors (including government, autonomous and publie agencies) were 
required to declare, within 20 days after the publication of this order, all 
movable and immovable property, including securities, deposits, and the 
like belonging to Italian citizens and juridical persons, regardless of their 
residence, domicile or seat. This applied to juridical persons in Bulgaria 
having Italian capital participation as well. The declaration had to be 
made as of January 1 and August 1, 1946. However, no decree was 
published by the Bulgarian Government as to whether the Italian property 
should be transferred to the ownership of the Soviet Union. 

The Law of May 31, 1946, was enacted long before the signing of the 
Peace Treaty with Bulgaria on February 10, 1947.99 The Treaty, which 
came into force on September 15, 1947, provided in its Article 24 as follows: 


Article 24 


Bulgaria recognizes that the Soviet Union is entitled to all German 
assets in Bulgaria transferred to the Soviet Union by the Control 
Council for Germany and undertakes to take all necessary measures 
to facilitate such transfers.?* 


In this connection it is of interest to mention the views of the United 
States Government on the subject of the transfer to the Soviet Union of 
German assets in Bulgaria (Hungary and Rumania) expressed in a Note 


27 DV No. 164, July 22, 1946. 

28 Beginning Sept. 16, 1946, the Commissioner to Carry Out the Armistice Agreement 
issued à great number of orders declaring certain shares (former German property) 
whieh were not transferred in time to the Soviet Union as null and void and ordered 
the companies to issue new shares. These orders were published in DV No. 211, Sept. 
16, 1946; No. 235, Oct. 14, 1946; No. 269, Nov. 22, 1946; No. 286, Dec. 12, 1946; No. 
13, Jan. 18, 1947; No. 41, Feb. 20, 1947; No. 184, Aug. 11, 1947; No. 198, Aug. 27, 
1947. 

29 DV No. 205. 39 DV No. 201, Aug. 30, 1947. 

3142 AJ.I.L. Supp. 188 (1948). According to Das Deutsche Auslandsvermógen, 
Uebersieht über den Stand Oktober 1949 und Anregungen für die weitere Behandlung 
(herausgegeben vom Deutsches Büro für Friedensfragen in Stuttgart, den 20. November, 
1949, mimeographed), p. 2 of Appendix A, the German assets in Bulgaria were 
14,000,000 dollars (estimated on the 1938/9 purchasing power of the dollar). 
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val“ th» United States Ambassador handed to the Soviet Minister o` 
voreien Affairs on July 29, 1947, and which stated inter alia that: 


Tras nuch as transfer to the Soviet Union of German assets in foviuce 
sitel ite countries is provided for by peace treaties [. . . Article 21 
c t e Bulgarian treaty ...] the United States government cannot 
y vacd transfers made prior to the coming into force of the treaties 
e. bung more than of provisional character. 


Furthermore, the United States government ean recognize only trans- 
fers made in accordance with treaty terms, which is to say, es provided 
hy tie Control Council for Germany. 


A-a general principle beneficial rights of the United Nations countries 
in any German assets are not to be transferred. 


As already pointed out, the provision of Article 24 of the Peace Treaty 
vas folfilled by the Bulgarian Government by the Law of May 31, 1946, 
The only problem to be settled was that of the enterprises with l«macr 
(rien capital participation. Later on, a special Edict was issucd on 
May 1s, 1948,°" to regulate this question. 

3 lu connection with the property of United Nations nationals, the Peace 
Treaty with Bulgaria only provided for the restitution of the property 
seized or sequestrated during World War II and did not prohibit the ap- 
picatim of similar measures after the war, when a pro forma resiviution 
was rade, The pertinent article of the Peace Treaty provided: 


Article 23 


1. Insofar as Bulgaria has not already done so, Bulgaria shall re- 
sioro all legal rights and interests in Bulgaria of the United Nations 
"d their nationals as they existed on April 24, 1941, and shall return 
il property in Bulgaria of the United Nations and their rationals es 
it new exists, 


é 
€ 

2, The Bulgarian Government undertakes that all property. rights 
and interests passing under this Article shall be restored free of all 
cneumbranees and charges of any kind to which they may have beeome 
stbj«t as a result of the war and without the imposition o? asy 
ekar zes by the Bulgarian Government in connection with their return. 
The Bulgarian Government shall nullify all measures, ineludiag 
seizi res, sequestration or control, taken by it against United Nations 
property between April 24, 1941, and the coming into force of the 
pres nt Treaty. In cases where the property bas not been returaed 
within six months from the coming into force of the present Treaty, 
auplication shall be made to the Bulgarian authorities not later than 
iwel-e months from the coming into force of the Treaty. exeept in 
cases in which the claimant is able to show that he could not file his 
application within this period. . . .** 


Article 23 of the Peace Treaty with Bulgaria does not contain a special 
claiso. as do the treaties with Rumania and Hungary, previdine for 
corpons: tion and restitution of property to persons who have been subject 


3217 Dent. of State Bulletin 298 (Aug. 10, 1947). 
32 DV No. 114. 3442 A.J.LL. Supp. 186 (1948). 
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to forced measures on account of their racial origin or religion. Thus it 
was possible for the Bulgarian Government to return property belonging 
to United Nations nationals as demanded by the Peace Treaty, and, sub- 
sequent to the return, again seize or sequestrate it by adopting new meas- 
ures (regime of planned eeonomy and nationalization) that are not eovered 
by prohibition elauses of the Peace Treaty. 

The Peace Treaty with Bulgaria does not contam any clauses guaran- 
teeing that United Nations nationals wil enjoy their property rights or 
in ease of expropriation will be paid according to the rules of international 
law. In other words, the Peace Treaty with Bulgaria does not exempt 
from nationalization the property of nationals of Member States of the 
United Nations whieh was aequired as a result of the implementation of 
the Armistice Agreement and the Peace Treaty itself. And the Bulgarian 
expropriatory laws promulgated after the signing of the Peace Treaty on 
February 10, 1947, contain no provision safeguarding United Nations 
property against measures of nationalization. The only country which 
was careful to take timely precautions against being harmfully affected 
by the nationalization legislation of Bulgaria was the Soviet Union. The 
latter had made sure that the property it acquired would not become 
subject to nationalization. According to Article 24 of the Peace Treaty, 
and on the basis of domestic legislation expressly referring to this treaty, 
the Bulgarian Government recognized that the Soviet Union was entitled 
to all German assets in Bulgaria. As stated above, even before the signing 
of the Peace Treaty, the Bulgarian Government passed a special law on 
May 31, 1946, which transferred the German property in Bulgaria to the 
ownership of the U.S.S.R. Moreover, Soviet property, obtained by virtue 
of the above-mentioned law, was exempted from nationalization even before 
the signing of the Peace Treaty, as was done, for instance, by the Law 
on Government Insurance Agency, published only a month later, on June 
27, 1946, which nationalized Bulgarian and foreign insurance companies 
as well, including those of United Nations nationals. 

In fact, most of the major Bulgarian nationalization laws contain special 
provisions which expressly declare that only Soviet Union property can 
escape the effect of nationalization. A few examples will illustrate the 
statement: the Law on Nationalization of All Private Industrial and 
Mining enterprises of December 24, 1947,5 which nationalized all Bul- 
garian and foreign enterprises, exempted Soviet property from nationali- 
zation (below, p. 489) ; the Law on Banking of December 27, 1947,°° which 
nationalized all Bulgarian and foreign banks, had a similar provision 
(below, p. 490). 

In connection with the question of the treatment of alien property in 
Bulgaria after the end of the war and especially after the signing of the 
Peace Treaty, mention should also be made of Article 29, paragraph 1 (e) 
of this treaty, which provided that, pending the conclusion of commercial 
treaties or agreements between individual Members of the United Nations 


36 DV No. 302, Dec. 27, 1947, Sec. 4. 36 I bid., Sec. 3. 
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end ou gerla, the Bulgarian Government should, during a perimu <? 
iacentis from the coining into foree of the treaty, grant on a ropen 
34. to United Nations nationals?" including juridical perscns, rations 
eni 10-+-favored-nation treatment in all matters pertaining to ccs. xe: 
mdu im, shipping and other forms of business activity on Bileeria 
‘os etort, As a matter of fact, most of the nationalization l-gislat‘or i 
Ob garir: was passed during this period. 

F'1al'y, it must be pointed out here that according to Article 71 of ih: 
te. Toeaty between the Allied and Associated Powers and Italy of F b 
erc 10, 1917,?* reparations to the Soviet Union were to be taken ais: 
Itolin assets in Dulgaria.?? However, the Bulgarian legislation and ir 
Peo. Treaty with Bulgaria provided (1) that only Gernian assets we + 
he iran Perred to the ownership of the Soviet Union, and (2) thet c f 
Sovit oroperty, formerly German property, was to be excluded ten: 
natieaa ization. In no legal text is it ever mentioned that Italicu ess.’ 
(15 were to be transferred to the ownership of the Soviet Un on oid the. 
:2: the e were to be exempted from nationalization. In other words, ih: 
ves and is no international obligation on the part of the Bul zarion ste: 
and there is no Bulgarian domestic legislation now in effeet, which tere 
"eve Italian assets in Bulgaria to the Soviet Union. The Bw sowo- 
(Cowan aent only took measures to place under control certain Mots 
pionerty (for instance, the Italian schools in Bulgaria) or la'er on to 5 
quie the declaration of all Italian assets in Bulgaria (above, pp. 41! ¿n 
H6 9 

t. Ir connection with the material discussed above, it must also |: 
Joe0ssec that during the period of control over alien enemy propri y 
loagme both to the United Nations and to the Axis Powers, as well ¿s alte: 
th: ift ne of this control, all foreign property fell under the proms, 
of tse aws and decrees introducing the regine of planned economy; - 
below, ‘ection IIT). 

Ov tie other hand, this was the legal status of alien enc.ny peor 
(raat former German property) and non-enemy property (owed | 
United Nations nationals and peoples) in Bulgaria at the time when "i: 
B gar on Government introduced legislation of nationalization of tre: 


4? 


77 "he explanation of the term ‘‘United Nations nationals?! is given m Art. 52 i 
Aji. 23, oar. 8 (a) of the Peace Treaty with Bulgaria. 

‘2 A.TI.L. Supp. 70 (1948). 

'? Kavimierz Grzybowski, (Foreign Investment and Politieal Control in Eo.te 
I) roue, ? 13 Journal of Central European Affairs 13 (1953). 

"Xeeording to a publication in DV No. 209 of Sept. 11, 1949 ip. 5), the Tai 
Bulusriin Commercial Bank (an establishment of the Italian bank ''Comiwcreis" 
(Cn.ed to exist. independently’? and the inseription was made in ‘he conmere's! 
reser ot the Sofie District Court (upon decision No. 948 of the eou t of Apit ^, 
14s that, on the basis of Sec. 2 of the Law on Banking of 1947, “the usi. a 
lig ti “tics [of this bank] are transferred entirely and by law to the Bulgarian Notinii 
Boci dr Sofia’? As explained below (subsec. F), all Bulgarian and forcian bwu. 
vere na‘ionslized and became government property with the execption of tho prona’: 
belonging to the Soviet Union. 
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industry and mines, banks, insurance, real property, tobacco, oil, etcetera 
(below, Seetion IV). 


III. LEGISLATION OF PLANNED Economy IN RELATION TO ALIENS 
A. Establishment of the Regime of Planned Economy 


Immediately after coming into power, the new Bulgarian Government 
passed several laws and decrees or amended old ones with the purpose of 
introducing a regime of planned economy. A short general survey of the 
legislation in this field reveals the following. 

The principle of economie planning was proclaimed for the first time 
by the Law on the Supreme Economic Council of May 21, 1945,4 which 
provided for a special economic planning agency to organize and direct 
the basic branches of the national economy. Only a few months later, 
another law of the same type was enacted, entitled ‘‘Law on Supply and 
Prices,” September 13, 1945.42 Along this line, with the task of serving 
the economic planning policy of the new government, the Law on Civil 
Mobilization, passed on May 4, 1940, during World War II, was accord- 
ingly amended several times. The above-mentioned three legislative acts, 
however, were considered only as the groundwork laid for the adoption of 
measures which would establish the new economic order. 

The major step toward the establishment of the regime of planned econ- 
omy, thus taking a practical form, was made by the Law on Approval of 
a Two-Year Government Economie Plan, 1947-1948, of April 24, 1947.** 
Referring to this plan, the Chairman of the Supreme Economic Council, 
Dobri Terpeshev, said in a speech before the Grand National Assembly: 


With this plan [Two-Year Economie Plan] the development of the 
Bulgarian national economy is for the first time put on principles 
of planning.*® 


Several months later, the principle of planned economy became also a 
constitutional feature of the economic structure of Bulgaria. The Con- 
stitution of December 6, 1947,55 provided in its Section 12, paragraph 1, 
that 


The State shall direct through its government economic plan the 
government, co-operative and private economic activity. 


Further, this Constitution created a special agency, the Government 
Planning Commission," defined by the Regulation of January 17, 1948,** 
as the ‘‘supreme agency for the planning of the national economy.”’ 


41 DV No. 115; correction: DV No. 121, May 29, 1945; amended: DV No. 142, June 
22, 1945; repealed: DV No. 50, March 2, 1948. 

42 DV No. 213; amended several times; repealed: IPNS No. 13, Feb. 13, 1953. 

43 DV No. 100. 44 DV No. 93. 

45 Dobri Terpeshev, The Two-Year Economie Plan (Sofia, Ministry of Information 
and Arts, Press Department, 1947), p. 5. 16 DV No. 284. 

47 Sec. 39 of the Constitution. 

48 DV No. 12. The Regulation Concerning the Government Planning Commission was 
later superseded by the Regulation of the same title of May 1, 1953, IPNS No. 35. 
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O.1 ZIareh 2, 1948, the Law on Civil Mobilization of 1940 and the La: 
on the Supreme Economie Council of 1945 were repealed by the Law cu 
Labor Economie Mobilization, whieh authorized the government to mobilize 
every citizen or his property for fulfillment of the government cconoiuie 
plan. Finally, on January 18, 1949,°° the Law on the [First] Five-Yecr 
Gover: ment Economic Plan, 1949-1953, was adopted to serve as the legal 
basis cf the planned economy. This law provided that the Couneil «i 
Ministers should be the highest exeeutive-direetive agency in the field of 
econon 1e planning. 

The principle of government planned economy was carried out iu prav- 
{ive mere effectively after all means of production, eredit, trade, trans 0.1, 
etcetera, 7.€., almost the entire national economy, was nationalized (see bv- 
low, Section IV). 


D. The Effects of Planned Economy upon Aliens and Alien Property 


The regime of planned economy not only concerned Bulgarian ni- 
tionals, but also directly affected the legal status of aliens in Bulearia in 
regard to their labor, property, and the seope of their economie activity, 
and made the flow of foreign eapital into the eountry impossible. 

With the purpose of limiting the flow of foreign capital into the Bul- 
garian economy and controlling foreign participation in eoramereial and 
industrial enterprises, the new government, as early as April 27, 1945,+ 
passed a special law which provided that in the future foreign companies or 
local companies having predominant foreign capital might acquire properiv 
Cneluding real property) or property rights to commercial, industrial 
and mining enterprises, or participate in such enterprises, only after rv- 
eeivine the permission of the Ministry of Finance and the Min-stry cf 
Commerce and Industry. 

Parallel with this measure, the new political authority not only did n't 
repeal but, on the contrary, greatly exploited the Law on Civil Mobiliza- 
tion of May 4, 1940,?? enacted by the former government during ‘he wir 
as a measure justified by the state of war. This law affected foreigners in 
Bulgaria, since, according to its Section 15, paragraph 2, ‘‘also toicica 
enterp"ises and nationals of both sexes [can be recruited], in the manner 
provided for Bulgarian citizens." On the basis of Bulgarian legislation 
in force at that time, the term ‘‘foreign enterprises" embraeed mainly the 
local Lranches of foreign joint-stock companies or limited partnerships. 
The tem ''foreign nationals’’ was understood to embrace only persons who 
had a more permanent residence in Bulgaria as specified by the law en 
passpo ‘ts, border permits and police control over foreigners. 

Whiie the Law on Civil Mobilization was applied to foreign physical 
persons and their enterprises in concrete, Individual cases or for the pur- 
pose of reeruiting their labor and property, the Law on Supply and 
Prices of September 13, 1945,5* placed under a general regime of regulation 


49 DV No. 50. $0 DV No. 12, 
3iDV No. 97. 52 DV No. 100. 


53 DV No. 213. 
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in the field of supply, distribution and prices all Bulgarian enterprises 
and firms with foreign eapital, all loeal branehes of foreign juridieal 
entities carrying on economie activities for profit (such as joint-stock 
companies or limited partnerships), and all physical persons of foreign 
nationality engaged in the business of supply and distribution as well. 

The Government Economie Plan for the Years 1947 and 1948, approved 
by a special law of April 24, 1947, imposed upon foreigners and their 
enterprises in Bulgaria a series of new and important obligations. This 
law required complete compliance with the obligations by all persons di- 
rectly or indirectly mentioned in Section 2 of this plan, regardless of their 
nationality, and accordingly affected the local branches of foreign com- 
panies and the physical persons of foreign nationality who were engaged in 
economie activities in Bulgaria. Also all local juridical persons having 
the character of profit organizations in which foreign nationals partiei- 
pated with their capital investments were placed in the same regime re- 
gardless of the percentage of the capital participation. 

Craftsmen of foreign nationality were also obliged to fulfill all the obliga- 
tions imposed by the plan in general, and were required to give an account 
of the raw and other materials received as well as of the finished products. 
In this connection, the Regulation Concerning the Guidance and Super- 
vision of Industrial Production of May 12, 1947,°° which introduced the 
obligation of giving an account regarding the fulfillment of the produc- 
tion plan, was also applied to foreigners and their enterprises. 

In fulfillment of the Two-Year Government Economie Plan, the Council 
of Ministers was authorized at any time to place the labor of different eate- 
gories of the population at the disposal of individual agencies and eco- 
nomie branches and to assign to them the exploitation and use of enter- 
prises and movable property belonging to Dulgarian and foreign nationals 
alike. The general legal basis for this authority was provided by the 
Law on Labor Economie Mobilization of Mareh 2, 1948,5* which repealed 
the Law on Civil Mobilization of May 4, 1940, and the Law on the Supreme 
Economie Council of May 25, 1945. 

The [First] Five-Year Government Economie Plan, 1949-1953, approved 
by the Law of January 18, 1949," was exclusively based on the principle 
of a planned economy and was earried out in a national economy which 
was almost completely nationalized. Consequently, aliens were completely 
regimented under the new legal and economie order in regard to their 
labor, property and economic activities. 


IV. NATIONALIZATION Laws AND ALIEN PROPERTY 


The Bulgarian Constitution of December 6, 1947, along with eonfirming 
the principle of government economie planning (Sec. 12, par. 1), paved 
the way for the nationalization of the national economy. The Constitution 
and subsequent legislation claimed and declared as government property, 


54 DV No. 93. 65 DV No. 107. 
56 DV No. 50. $1 DV No. 12. 
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anl c»ecrdingly nationalized, all private industry, mines, aud other under 
eround natural wealth, forests, waters, sources of natural power, rail 
rosaus, air transport, post offices, telegraph and telephone communications, 
radio b'oadeasting facilities, banks, insuranee companies cargo vessels. 
urban J roperties, motion picture theaters, printing and bookbiading estab 
lisainwn’s, landed estates (partially), commodity exchanges, etectera. 

|n fact, the process of nationalization of individual economic branche. 
besan ] mg before the adoption of the new Constitution." For instanec. 
the introduetion of a government monopoly of tobaeeo led to the nationaliza 
dcn Of all enterprises engaged in the respective economie oranci; th 
sane js true with land reform, insurance and others. 

The legislative measures dealing with the nationalization of some oi ii) 
most important branches of the national economy, especially those in whic! 
interests of foreign nationals were affected, are diseussed separately below 


A. Tode (Foreign and Domestic) 


The elimination of Bulgarian and foreign export-import enterprises 
as well as foreign capital from the sector of foreign trade was achieve’ 
by the «stablishment of a government monopoly of foreign trade exercise: 
by the Ministry of Foreign Trade, as in the Soviet Union. llowever, i 
must be pointed out here, that while the Soviet Union Constitution o' 
1936 expressly declares in its Article 14 that ''foreign trade is based o^ 
soverniient monopoly," in Bulgaria, to state it in the words of Petko 
Stuinov professor of law at Sofia University, 'íthe government monopoly 
of foreien trade was established on the basis of the legislation in etree’ 
taken in its entirety." 59 All this has been gradually achieved by virtu: 
of a sec‘ies of legislative enactments and administrative measures alue 
at abolishing all private initiative and every private establishment engaged 
iu foreizn trade activity. 

Prior to the adoption of the Constitution of 1947, a number or commereisl 
firmus and enterprises had been nationalized [confiscated] on the basis ` 
laws an.l decrees largely penal in nature. The Regulation on Import an! 
Export of October 26, 1946,°° determined who could be exporters and 
hnporters, 

The Constitution itself gave the government the authority “‘to nationzlize 
fully o: partially branches of industry, trade, transport ard ercdit’’'' 
and declared that ‘‘foreign and domestic trade shall be directed aud cou 
trolled vy the State." ® It also provided that 


it may be introduced as the exclusive right [monopoly] of the State 
to oroduee and to trade with objects which are of essential importance. 
for the national economy and for the needs of the people.“ 


5 Kutikov, loc. cit. 343. 

9 Petl o Stainov, Rukovodstvo po Administrativno pravo [Manual of Administrative 
Low] (sofia, Nauka i Izkustvo, 1950), p. 184. 

9 DV No, 216. 61 Sec. 10, par. 6. 

62 See, 13, pur. 1. 93 Ibid., par. 2. 
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In pursuanee of these provisions a great number of laws have been 
passed nationalizing all insuranee organizations and companies (Bulgarian 
and foreign) ;9* all private industrial and mining enterprises,® all banks 
and other banking institutions (Bulgarian and foreign).?* At the same 
time, all commodity exchanges have been closed ;°" several monopolies have 
been introduced 9? and all inventories of commercial enterprises have been 
purchased by the government.® 

The crucial step toward the establishment of a government monopoly, 
however, was taken by the Law of December 27, 1948,7° which created a 
separate Ministry of Foreign Trade and empowered it ‘‘to exercise the 
foreign trade of the country.” It is of interest to mention here a state- 
ment made in a legal article published in Otechestven Front™ of October 
4, 1951: 


The nationalization of the industry, the mines and the banks pre- 
pared the ground for the entire and full seizure of foreign trade, 
which in 1948 became a government monopoly. Exploitation by pri- 
vate eapital in the field of foreign trade was completely abolished 
after 2,228 private capitalistic [commercial] firms for import and 
883 firms for export had been liquidated. 


This process of elimination of ''the private sector of commerce,’’ as it . 
is ealled by the Bulgarian legal writers of today, eame formally to an end 
when the Commercial Code of May 29, 1897,? was repealed by the Law 
on Contracts and Obligations of November 22, 1950.73 Indeed, some chap- 
ters of the Code dealing with commercial organizations, as well as the 
Law on Limited Partnerships of May 8, 1924,'* remained in force until 
September 28, 1951,'5 when a speeial Ediet was issued to diseontinue their 
application. By virtue of this Edict every commercial enterprise was 
dissolved ipso jure after the lapse of three months. Their properties were 
declared government property. Only commercial enterprises having spe- 
cial licenses continued to exist. The Regulation Concerning the Liquida- 
tion of Commercial Organizations and Limited Partnerships of August 


6* Law on Government Insurance Agency, DV No. 143, June 27, 1946. 

65 Law to Nationalize All Private Industrial and Mining Enterprises, DV No. 302, 
Dec, 27, 1947. 

66 Law on Banking, ibid. 

67 Law on Closing the Commodity Exchanges, DV No. 305, Dee. 31, 1947. 

68 Law on Government Monopoly of Tobacco, DV No. 96, April 28, 1947; Law on 
Government Monopoly of Spirits, DV No. 178, Aug. 4, 1947; Law on Government 
Monopoly of Oil Produets, DV No. 55, March 9, 1948, and others. 

69 Law to Purchase All Inventories of Commercial Establishments, DV No. 294, Dec. 
15, 1948. 

70DV No. 279. 

71 Otechestven Front (Sofia) daily, organ of the National Council of the Fatherland 
Front and the Presidium of the National Assembly. 

72 DV No, 114, as amended several times, 

73 DV No. 275. 74 DV No. 288. 

15 TPNS No. 78. This Edict was amended on April 10, 1953 (IPNS No. 29). 
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", 1553,'? “annulled’” cll stocks issued by the joint-stock eoripanuies in | 
(ov at y prior to September 9, 1944.77 

Varillel with the dissolution of all trading organizations ensam: : 
is^ igi irade, atl commercial representatives of private forcien ties e< 
1+ in Bulgaria were eliminated. Again, on January 14, 1955, the i 
ey or Poreiea Trade issued an ordinance which prohibited 13157 
1i r8s01 s residing in Bulgaria as well as local juridical persons from entew 
cr secotiatingz the conclusion of foreign trade transactions, or represe it: 
loc 48 1 firms m Bulgaria. 

The ehinination of foreign capital and activity in the economic ste iv 
of doriestie trade was achieved after the domestic trade was takn om v 
the gevernient and by co-operative and mixed governmet t-eo-00i1. : 
counnercial eenters and enterprises. Private initiative is now perp itt l 
conis 121 retail trade on a very small seale; it represents only 3 peres c 
tee enm Ire econonue life in this sector. The restriction of private partiet] +- 
tion iv the field of domestic trade was carried out by the introduction of 
ssa ra governuent monopolies, for instance, the monopolies on tred +2 
vicat. rye, corn, etcetera; tobacco (Law of April 28, 1911) ;^' spiets 
(Lew of August 4, 1917) ; oil products (Law of March 9. 191s , ? 
eit, neny others. AH these measures affected not only Bulesiien 
torals but also aliens and their property, rights and interests, which vi e 
accordingly expropriated and nationalized. 


R. Fobueco 


¥ 


Sy virtue of a number of legislative acts issued since 1945, deat a 
vih tie temporary regulation of the purchase of tobacco by the sov i- 
not, ‘he Bulgarian Agricultural and Co-operative Bank and the Vii 
o0. Tobheeco Co-operatives in Bulgaria have been authorized to ovia 7: 
and curry out the purchase and manufacture of the entire tobacco erop 
Cu ovis and for the account of the government? Indeed, on the best. 
bro iets, the above-mentioned agencies expropriated the ec uipuert o 
wechu ery of Bulgarian and foreign firms and enterprises er gaged i} tor 
wesubeture of and trade in tobacco and tobacco products. These ria - 
s 0x3, 10wever, were considered as the first step toward inonopolizin; “i 
fi»! of economie activity on a factual basis. 

Moriíally, the governinent monopoly of tobacco, ie. the riebi cof < » 
government to purchase the tobacco crop, to manufacture and tre le wi à 
rev. tobacco leaves as well as to manufacture and trade with finish-d í> 


P4 


:5 IPANS No. 66. 
77 This regulation was issued on grounds of Edict of April 10, 1958 (IPNS No. "t, 
w'"'ecianended the Edict of Sept. 28, 1951 (IPNS No. 78). 
7 IPANS No. 4. 79 Kutikov, loc cit. 338. 
|! DV No. 96. 81 DV No. 178. 
:2DV No. 53. 
wits on Temporary Regulation of the Question as to the Purchise o? Tile. > 
Cu. 13411 (DV No. 54, March 8, 1945); Crop--1945 (DV No. 59, Moreh 1i, !0'6 
Cop -1316 (DV No. 58, Mareh 13, 1947). 
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bacco products, was declared by the Law of April 28, 1947.9 Section 
25 of this law required that, within 30 days from its publieation, owners or 
persons representing them deelare as of January 1, 1944, all movable and 
immovable property eonneeted with the tobaeeo industry for the purpose 
of its expropriation. The expropriation was made upon the decision of 
the Council of Ministers and was not subject to appeal and became ef- 
feetive with its publication in the official law gazette. As a result, every 
private initiative and economie activity in the manufacture and trade of 
tobaeeo produets was abolished and all Bulgarian and foreign enterprises 
were expropriated. 

The expropriation of real property connected su the tobacco industry 
was carried out in two ways: (a) on the basis of the Law on Expropriation 
of Immovable Property for State and Public Use of February 28, 1885, 
as amended ® (Section 27, paragraphs 1-5), or (b) (as an exception), on 
the basis of mutual agreement between the government and the party con- 
cerned (Remark to Section 27). The movable property of the nationalized 
enterprises was subject to compulsory purchase by the government. These 
measures affected all tobaceo enterprises regardless of their foreign element: 
the foreign nationality of a single proprietor; the foreign nationality of a 
company; or the participation of foreign capital in a local single-man firm 
or local company. 

After an estimation of the value of the nationalized property, the final 
amount was to be reduced by a proportionately increasing percentage (up 
to 50 percent) in favor of the government monopoly of tobacco (Section 
31). Compensation in eash was promised for the first 1,000,000 leva and 
for the rest in government bonds which began to bear 3 percent interest 
after January 1, 1950, and are payable in 20 years. Government and 
municipal taxes are to be deducted from each payment. Undeclared 
movable and immovable property was confiscated and its owner was sub- 
ject to criminal prosecution. 

The original law on government monopoly of tobacco was amended a 
year later by an Ediet of April 22, 1948,°* which provides that the amount 
of compensation for nationalized real property shall be determined accord- 
ing to the Law on Nationalization of Private Industrial and Mining Enter- 
prises of December 24, 1947 (below, subsection E). Compensation shall 
be paid in interest-bearing government bonds, t.e., no cash payments shall 
be made, and in this connection Sections 13 and 14 of this law shall be 
applied. The same is true with movable property, t.e., compensation is 
promised according to the revised provision of Section 28. Further, this 
amendment provides that the evaluation of the property shall not be sub- 
ject to approval by the Ministry of Finance and that all these changes in 
the original law will have a retroactive effect. 


& DV No. 96; amended: DV No. 93, April 22, 1948; DV No. 234, Oct. 6, 1948; IPNS 
No. 41, May 22, 1951; IPNS No. 39, May 10, 1952. 

8 DV No. 18; this law was superseded by the Law on Government Property of Dec. 
22, 1948, DV No. 300. 

se DV No. 93. 
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Ve aw on Government Monopoly of Oil Products of Mareh 9, 1914, / 
sued a governieent economie enterprise called 'fPetroU" with ibe cx 
els se sieht to iwport and trade in oil products. Owners anco «cr 
vit 0608 as Well as of movable and immovable property connected wito -: 
In ^. rt, ivade and transportation of oil products were obliged to decle ve tbc 
proyjriy within 20 days from the publication of this law for the puvpo 
of d expropriation. 

! e gw proviced for only one form of expropriation: thet for p 
ts’ ‘Tee decisions were taken by the Council of Ministers end. v 
sty. et to appeal. 

Cenipensation consisted of government interest-bearing bords; <. 
amount of the compensation and the manner of its paymeni. were to t. 
dete muned according to the provisions of the Law on Natioaali«ction €` 
Penete Industrie] and Mining Enterprises of December 24, 1917 (a. 
vs. su SNeetion Ej). Undeclared property was eonfiseated ; in cases of 5 
e mn l omission to declare property, the owners of such propery we 
erion Ily prosecuted. 

Fore un single-man firms and enterprises, joint-stock eoripenies au 
a .5d partnerships, as well as foreign capital investments in local eui 
ores s, vere also declared government property. However, foreio 9°) 
eriy welch eame into the ownership of the Soviet Union un ler :h^ 
Visa's of Article 24 of the Peace Treaty with Bulgaria was exempi ivo. 
cxpropiiation.*? 


é 


D. PD surance 


T: o aw on the Government Insurance Agency of June 27, 1"16; h 
elei he insurance business to be the exclusive activity of the soe.: 
ax ni; ¿s a result, every private organization in this field was expropr oe. 
and eliminated. 

T''s aw provides in Section 10 that the Government Insurance Avece * 
hs re»oay the shareholders of insurance companies, both Bileerini ; 
fy can, the value of their shares. liowever, this law expressly siot. i> 
Sceon 11 that all companies, associations, funds and mutual bereit a 
solatio 18, their members and employees, as well as the persons insure. 
by tien, '*eannot claim any compensation whatsoever from the Bulgarie: 
Sti o: from the Government Insurance Agency’ regardless of whil« 
owen Lor claimed by Bulearian nationals or aliens. 


: DV. No, 55. Ordinance Concerning Application of Sections 6, 12 cnd 15 o^ 4a 
uv, DV No. 65, Mareh 20, 1948; Ordinance Concerning Application of Sections 6, 
vad P) o° this law, DV No. 252, Oct, 27, 1948; Regulation for Application of this Ln; 
DV No, 152, July 5, 1949. 

^4 egards the mining and industrial enterprises of oil and oil product, -cs 
Soto‘. Industry and Mining. 

Nn xov, doe e.t. 312, 

06V. No, 143. This law was amended by the Edict of Aug. 17, 1950, DV No, 10° 
the Stutete of the Government Insurance Agency was published on Dec, 30, 1952, IPN: 
AU. 1. 
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While Section 6 of this law expressly declares that not only Bulgarian but 
also all foreign insurance companies or their branches in Bulgaria, as well 
as foreign capital investments in Bulgarian insurance organizations, shall 
be subject to nationalization, a special clause of this provision exempts from 
nationalization only those companies and investments which come under 
the Law to Transfer German Property to Ownership of the U.S.S.R. of 
May 31, 1946.9 


E. Industry and Mines 


The Constitution of December 6, 1947, prescribed in Section 10, para- 
graph 6, the nationalization of industry and mines. This was put into 
effect by the Law on Nationalization of All Private Industrial and Mining 
Enterprises of December 24, 1947.?* Moreover, all buildings, warehouses, 
machines, equipment, transportation conveyances, farms, draught animals 
and livestock, dwelling houses and the like, which were considered to be 
the enterprises’ appurtenances, were subject to nationalization ‘‘ wherever 
they may be found’’ (See. 6). The latter clause indicated the extrater- 
ritorial effect of this law. 

The assets of the nationalized enterprises were taken over by the govern- 
ment, as well as all deposits, credit balances, securities and other valuables 
deposited in any bank in the name of the former owners, unless they 
could prove that they were obtained ‘‘through personal toil’’ or were de- 
rived from sources not connected with the enterprises. Patents, designs, 
trademarks and mining rights were likewise taken over by the government. 
The government assumed the liabilities of the nationalized enterprise only 
to the extent of the assets taken over, and even then certain liabilities, 
for example, those arising from transactions ''outside the scope of activity 
of the enterprise,’’ a vague and undefined term, were excluded. 

According to Section 13 of this law, the former owners of nationalized 
enterprises were to receive from the government ‘‘an indemnity in interest- 
bearing government bonds calculated on the assessment of the enterprise 
under the Law on Capital Levy [Law on Single Taxation of Property] 
of April 8, 1947,°* diminished by a proportionately increasing percentage,’’ 
going up to 70 percent. In exceptional cases, however, the amount of 
compensation could be determined by agreement, ‘‘if so required by the 
interests of the country,’’ and the whole or a part could be paid in eash. 
Moreover, certain classes of property-owners, Bulgarian and foreign, 
were refused compensation by Section 14 of this law. No compensation 
was granted to persons who were considered to have served or helped the 
enemies of the present political regime. 

This law declared the entire industry of the country to be government 


91 DV No. 120, Supp. 

32 This law was published on Dec. 27, 1947 (DV No. 302), but it eame into effect 
on the day of its approval by the Grand National Assembly (Dee. 24, 1947), as 
announced over the radio (see See. 24 of this law). Regulation Concerning the 
Implementation of this law was published in DV No. 39, Feb. 18, 1948. 

33 DV No. 80; amended: DV No. 146, June 27, 1947. 
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prev orit regardless of the nationality of the owners. However, its See 
tion é p *ovided for the following exemption: 


Section 4. The present law shall not apply to enterprises which ci^ 
cae property oi foreign governments and fall under the provisiors o 
ri;cle 24 of the Peace Treaty with Bulgaria of February 10, 19-17. 


Thus, only property belonging to the Soviet Union eseapec. the cffect 
of naticnalization. Moreover, although the Bulgarian Government pre 
iended to eliminate foreign participation in the exploitation of Bulzariov 
“altes, 6€ law was passed, as early as March 28, 1946, for the establisu 
4647 01 a Soviet-Dulgarian Mining Company.” 

"ue amendment to this law of August 2, 1949,?* provided that enicr 
prises o her than those enumerated in the list attached to the origina 
law cou d also be nationalized, as well as every economie activity which 
was con.ldered as connected with the nationalized enterprise. Further, 
tri. emendment declared that from the ‘‘liabilities’’ of the aatioxalizec 
cnterpri.es the government should take over, up to the extent of the asses. 
'"oaiy tl ose which are due to the government, the co-operatives, the publi 
organizations, the offices and the working people."' 


I, Bu nks 


FY 


“ot Law on Banking of December 27, 1947,??* provided for the natione! 
wation cf the entire banking system in the country.” Under Section 1, 
ell hauking activities and operations became the exclusive monopoly oj 
the vuvernment and were to be exercised solely by the Bulgarian Nation 
Bank an l (with respect to long-term investments and credits) by ihe Brl- 
gallan Livestment Bank. Al other banks,” Bulgarian and for^ign, eeascó 
thei independent existence and their assets and liabilities were trans 
ferved to the government banks. 

As to the question of compensation, Section 4 of this law made sone 


v DY No. 71, 

9: Tiis ‘ompany was dissolved on Oct. 9, 1954, according to an announvemeni in the 
Bulertian press (Oteehestven Front, Oct. 13, 1954). 

96 DV No. 176. 97 DV No. 302. 

95 € On the eve of nationalization, the country had in all 627 banking cstablishmert« 
wor'h me tioning. The National Bank and 99 local establishments; the Agrieulti rz 
cud Cesp rative Bank—175; Bulgarian Credit—33; Popular Banks—225; privi ic bars. 
—-685. To this we must add 1,032 branches of the Postal Savings Bank ard 2,952 ami 
caltarel-ec operative-eredit establishments which for the time being have o limited 
eetivity. There is therefore in the whole country a total of 4,511 banking esimbl s’ 
monts,'! reeording to a statement of Prof. Ivan Stefanov, former Minister of Finance, 
whieh appeared in ‘‘ Nationalization of Industry and Banks in Bulgeria’’ (Sofin, 
“ini-tiy cf Foreign Affairs, Press Department, 1948), p. 27. 

a¢ Tlorc were 5 larger private banks worth mentioning: Bulgarian Commercicl Bavi, 
+. *i-h “renech eapital from the group Banque de Paris & des Pays-Bas wi yer- 
teipstag Italian & Bulgarian Commercial Bank, establishment of the Italien hank 
‘*Commeniale’??; Prague Credit Bank's branch in Bulgaria; Macedonian N itionol 
Bank; Bu garian Discount Bank. bid., p. 25. 
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provision for the rights of former shareholders in the nationalized banks, 
although these rights were to lapse after one year if they had not been 
exercised during that period. The nominal value of the shares belonging 
to every individual shareholder was diminished by a proportionately in- 
creasing percentage in favor of the two government banks. Shares in 
the nationalized banks owned by Bulgarian nationals were to be paid for, 
at most, at their nominal value. The first 100,000 leva were to be paid in 
cash and the remainder in bonds, carrying 3 percent interest as of Janu- 
ary 1, 1949, issued by the Bulgarian National Bank or the Bulgarian In- 
vestment Bank and payable in 20 years. Foreign national shareholders 
were to be paid ‘‘according to mutual agreements,’’ 109 

Although the Bulgarian National Bank took over all the rights formerly 
possessed by the nationalized banks, the former shareholders remained 
hable for obligations incurred by the banks before they were nationalized. 
From every payment of indemnity the due government and municipal taxes 
were to be deducted. Again, certain classes of property-owners were re- 
fused compensation on the grounds of having served or helped the enemies 
of the present political regime. 

The law under discussion, however, did not apply to banks which were 
foreign government property and became Soviet property as a result of 
Article 24 of the Peace Treaty with Bulgaria. Section 3 of this law 
provided as follows: 


Section 3. The present law shall not apply to banks which are the 
property of foreign governments and fall under the provisions of 
Article 24 of the Peace Treaty with Bulgaria of February 10, 1947. 


G. Real Property (in Town) 


The Law to Expropriate All Sizable Urban Property of April 15, 1948,19? 
declared as government-owned real property in towns 9? which is not re- 
quired by the owners, but is used for the ‘‘acquisition of income," 4.e., as 
an mvestment. 

Expropriation was carried out by a commission whose decisions entered 
into force after the Council of Ministers had approved the report submitted 
by the Minister of Justice. The Regulation for the Application of this law 
of April 15, 1948,'?^* specifically provided that no legal defense was to be 
allowed before this Commission.’ 

The Law and the Regulation both provided for the payment of com- 


100 For instance, the agreement between the Bulgarian Government and Banque de 
Paris & des Pays-Bas, branch de Genève, concerning its capital in the nationalized 
French-Bulgarian Commercial Bank in Sofia (DV No. 256, Nov. 4, 1947). 

101 For instance, the former German Credit Bank is now the property of the Soviet 
Union under Art. 24 of the Peace Treaty. 

102 DV No. 87; correction: DV No. 91, April 20, 1948. 

103 After 1934, foreigners were denied the right to possess real property in the village 
communes. Therefore, the land reform, which greatly affected landowners in the 
villages, is not subject to discussion here. 

104 DV No. 87. 105 See, 44 of the Regulation. 
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pon-aí on: the owners of expropriated real property in icwns were 
bo pal! an indemnity in interest-bearing government bonds. The inde 
nity wos ealeulated on the basis of the Law on the Capital Levy [S:ra'e 
Taxation of Property| of April 8, 1947,99 but the amount payable w'- 
to be -edueed by a progressively increasing percentage, going up to '^ 
percen. In determining the amount of the compensation all taxes 
by the former owner were to be deducted. The Regulation specified i} 
the inlemnity would not be payable until it had been proved ‘ha: : 
gov«rnment and municipal taxes had been paid. The compensation cou 
also be made on the basis of mutual agreement ‘‘only when ‘his is in th 
interest of the country." It was left up to the government io deci ^ 
which method of expropriation was to be taken. Section 16 of this w- 
probib ted payment of compensation to persons who had served or hely: 
the encmies of the present political regime. The text is the same as th: : 
oi Section 14 of the Law on Nationalization of Industry (above, page 485 . 
Whi e the basie law was silent regarding the expropriation of real pro- 
erty in towns, the Regulation for its application expressly specified that tho 
law should also affect foreign nationals. Again, foreign government 
proper y (ie, Soviet property which formerly belonged to the Germe: 
Goverrment and its nationals, thus falling under Article 24 of the Peace? 
Trerty with Bulgaria), as well as property belonging to other foreign go - 
erni:erís,!* was exempted from expropriation. However, tiis exeeptice 
with r»eard to ‘‘property belonging to other governments’’ wes Cote: 
canceled by Edict of July 18, 1951,? so that only Soviet property remained 
untoue ed. 


V. Tue PROBLEM OF INDEMNIFICATION 


The characteristic features of the entire expropriatory legislation, ss 
diseuss'd above, with respect to the questions of compensation will be 
given below in the form of a summary. 

As ¢ general rule, expropriations were made upon a decision of tl- 
Counei! of Ministers or a single Ministry. Such a decision was not subje: ! 
to appeal and no legal defense was allowed; it became effective as of Y. 
publication in the official law gazette. 

Two methods were used to establish the amount of compersation. (Oi: 
method was an estimation by the administrative authority of the vah» 
of the expropriated property or valuables. The amount thas fixed wes 
always reduced by a proportionately increasing percentage, going in certain 
cases ip to 70 pereent, ‘‘in favor of the Government." For instance. 
according to the Law on Banking of 1947, from the value of the shar - 
belonging to every individual shareholder the following deductions wei. 
to be made in favor of the Bulgarian National Bank or the Bulgarian 


we DV No, 80 as amended. 107 Sec. 69 of the Regulation, 
105 Sec, 70 of the Regulation. 109 IPNS No. 56. 
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Investment Bank: 


for the part from 
for the part from 
for the part from 
for the part from 
for the part from 
for the part from 


500,001 leva to 


[Vol. 52 


10,000,000 leva— 1096 


10,000,001 leva to 20,000,000 leva—15% 


20,000,001 leva to 
30,000,001 leva to 
40,000,001 leva to 


50,000,001 leva and above 


30,000,000 leva— 2096 
40,000,000 leva—30% 
50,000,000 leva—40% 
— 5096 110 


Or, according to the Regulation for the Implementation of the Law to 


Expropriate Real Property in Towns of April 15, 1948, the Ministry of 
Finance was to issue bonds to the former owners in an amount equal to the 
value of the property decreased by a proportionately inereasing percentage 


as shown in the following table: 


for the part up to 1,000,000 leva 


for the part from 
for the part from 
for the part from 
for the part from 
for the part from 
for the part from 


1,000,001 leva to 
50,000,001 leva to 
10,000,001 leva to 
20,000,001 leva to 
30,000,001 leva to 
50,000,001 leva to 


—-—1096 : 
5,000,000 leva—15906 
10,000,000 leva— 20906 
20,000,000 leva——3096 
30,000,000 leva—4096 
50,000,000 leva-—5096 
100,000,000 leva—-60% 


for the part from 100,000,001 leva and above — 10% 11 


In other words, the language of these provisions always indicated that the 
principle of less than full compensation was written into the expropriatory 
laws themselves. 

The other method for determining the amount of compensation was by 
mutual agreement between the Bulgarian Government and the party con- 
cerned, ‘‘only when this is in the interest of the eountry." The decision 
as to which method was to be adopted was left to the government. 

In the ease of the nationalization of banks, the second method was the 
only one prescribed by law for the compensation of shareholders of foreign 
nationality. An example of this method of establishing the amount of 
compensation is the decision of the Bulgarian Grand National Assembly 
to approve the agreement of October 14, 1947, between the Bulgarian Gov- 
ernment and the Banque de Paris et des Pays-Bas, branch de Genéve, 
concerning its capital in the nationalized French-Bulgarian Commercial 
Bank in Sofia.t!? 

It should be pointed out here that in the case of the nationalization of 
insurance companies, certain persons were refused any compensation 
at all. 

Ivan Dermendzhiev, a present-day legal writer, made the following 
statement which clearly reflects the policy of the present government with 
respect to the payment of compensation: 


110 See, 4, par. 8, of this law. 

111 See. 54 of this Regulation. See. 66 of the Regulation Concerning the Implementa- 
tion of the Law on Nationalization of Industry of Feb. 18, 1948, DV No. 39, has 
the same text. 

112 DV No. 256, Nov. 4, 1947. 
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... our legislation, as far as its accepts the principle of en trs 
ticn, deviates from the above discussed view according io whi 
na ionalization of the means of production is to be done withoui ers 
eo apensatior. At the same time, however, it must he pe red oi 
ih. t our system of expropriation . . . is to be distinguisl ed id-o f u 
ih other view of timely, adequate and full compensat on. icis : 
eeotiug the principle of a permissible compensation (onpes 

ab shlclenic).19 


Most of the laws and regulations expressly required that all «wv 
uii ind municipal taxes be paid. Some of these acts specified ta- 
irc. w ification would not be payable until payment of the taxes nad 5» 
proved 

As to the abilities of the expropriated property and shares, the «o 
ernment assumed these only to the extent of the value of ihe p-operi 
Or stare, Or, as was usually specified, for instance, in the ease o? the ox 
propei tion of industry and mines, the government assumed only too > 
etil ies] due to the government, the cooperatives, the pul lie orgeniz 
tins, tie offices and the working people." In the ease of the nationalizi - 
tion of the banks, the former shareholders remained liable for obligations 
inevrrcd by the banks which were nationalized. 

As 8 rule, property not declared for expropriation and n: tiors izat 
wos coufiscated and various penalties were imposed upon th Pere: 
OY ners 

The orimeipal method of paying compensation was for the gave ‘pine: 
to pron-ise the former owners that they would receive indemnity in interes’ 
heer n government bonds, usually 3 percent bonds payable m 20 veer. 
Avan, ‘fas an exception, when this is in the interest of the country," «l 
vevi n aent could promise to pay certain compensation ‘‘in eash, ^ Feo 
insi nc s iu the ease of the nationalization of the banks, payments ta ecs 
wore p omised only for the first 100,000 leva, the rest to be m bones; +: 
the cas’ of the expropriation of the tobacco industry, payments in eas ` 
the ‘irs 1,000,000 leva were promised, but later this was changed o pa 
mos n bonds. 
I, n 'si be emphasized here that the compensation was 'er'oiilv | 
eC0 18 e, particularly when the compensation was reduced by a sitisequer 
devahu tion, as was the ease with the currency reform of May 10, 1952, 
which 1evaluated the obligations. In other words, under the expror vtatic c 
Tow is'at on, payments were promised in Bulgarian eurreney or in Dorete” 
how s 12deemable in Bulgarian eurreney which in the nationalized iota’: 
was ahaiost totally blocked. As a result, this payment in loeal hloc5; 
evir ney did not constitute “‘effective’’ compensation, since the Dnlgarp > 
netionalized economy did not permit private reinvestment in the country 
ord, accordingly, local currency was of no practical utility to o foreie: 
netione l. 
Co frm Dermendzhiev, ‘*Prinuditelno izzemvane na dvizhimi veshti za obsticsty > 
poizn.?? n Yearbook [Godishnik] of the Sofia University Law School, Vol. 43 (1047,48 , 
No. Sp 107. 

114 TP NS No. 40, May 11, 1952. 
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The recognition of the right to compensation for expropriated property 
was and is dependent, both by legal provisions and in practice, on political 
forees and not on purely judicial considerations. For instance, Section 
14 of the Law on Nationalization of Industry, or Section 16 of the 
Law to Expropriate Real Property in Towns, provided that no com- 
pensation was to be granted to persons who were considered ''to have 
served or helped" the enemies of the present politieal regime. 


The following may be stressed here by way of conclusion: Alien property 
in postwar Bulgaria was not expropriated in aeeordanee with due process 
of law, with payment of just eompeusation in an effeetively realizable 
form and without unnecessary delay. In other words, aliens have not 
been given prompt, adequate and just compensation for their expropriated 
property and rights. 

Nationals of the United Nations have not been protected by the Peace 
Treaty with Bulgaria of 1947 in respect to the expropriation measures 
taken by the Bulgarian Government. Only Soviet Union property in 
Bulgaria was exempt from any expropriation. The only legislative en- 
aetment whieh proteeted the property of other foreign governments was 
the Law of 1948 eoneerning the Expropriation of Real Property in Towns, 
which first excluded from expropriation the property of the Soviet Union 
as well as that of ‘‘other [foreign] governments.’’ The latter clause, 
however, was canceled in 1951.48 

Bulgarian jurists of today state that the principle of national treatment 
of foreigners was upheld by the Bulgarian nationalization and expropria- 
tion laws.!* Nevertheless, there is no doubt that the Bulgarian ex- 
propriatory legislation was more unfavorable to foreign than to Bulgarian 
property-owners. 

Bulgarian postwar expropriatory legislative enaetments were based on 
the prineiple of the extraterritorial effect of Bulgarian law. This was 
even expressly declared by some of the laws and decrees; for instance, 
Section 6 of the Law on Nationalization of Industry, or Section 49 of the 
Law on Banking. This is also the unanimous opinion of the Bulgarian 
jurists of today." 


115 Art. 14 reads as follows: 


‘(No compensation is granted to owners of nationalized enterprises who have actively 
served or helped: 


(a) the German state, the German Army or its units during the last World War, 
or the fascist Italian state, its Army or army units until the day of the capitulation 
of Italy to the United Nations; 

(b) the Bulgarian fascist police, gendarmerie or Army against the fighters against 
fascism and their organizations in the period from March 1, 1941 to the end of 1944; 

(e) foreign agents and spies and persons incriminated for activity aiming at the 
restoration of the fascist dictatorship in the period from September 9, 1944 to the day 
this law comes into effect; 

The deprivation of compensation is decided by the Council of Ministers on report of 
the Minister of Industry and Handicrafts giving its reasons.’’ 

118 IPNS No. 56, July 13, 1951. 117 Kutikov, loc. cit. 350. 

118 Kutikov, loc. cit. 357. 


EDITORIAL COMMENT 


COMMERCIAL DISCRIMINATION AND INTERNATIONAL LAW 


"In state traders of Eastern. Europe are arguing that the prineyye . 


cac ale y of states enshrined in the United Nations Charter must he exicr: 
{+ nfornational commercial intercourse to prevent diseriminat’on, ™ 
oe 1 e theme of the opening session of a recent conferense e” sev 
« ^ie ed in Roine to consider the impact of state trading upon i^e 
eo rauinge eommereial relations of states.t 


"he issue had been raised by a paper submitted from the Amcric 
ede? arguing that sinee state trading made possible the purchas: of 2w. 
hs ste‘e-tradine enterprises without thought for such tariffs as (1:11 nv 


03. ‘Stablished by the state traders themselves for aeeountivue: regs 
cs to tax the pereel-post trade, the traditional most-favored-naiicu dJa 
Dec lost its principal value to private merchants seeking 10 do basin 


io e-trading markets, The clause cannot operate to encouraee expe: 


— 0 trade by opening markets on a non-diseriminatory basis 10 lowe 
poc beers because factors other than cost and tariffs influence th {os 
€ SM fe-tradine buyers. In short, the most-favored-nation ch sc 

“avel itself to be no longer a sufficient desideratum for private tern. 
stites m their commercial relations with state-trading states to consi it 


e n4 pro quo for important tariff concessions by private-enterp 1.0 stat. 


13 opposition to the view that the standard most-favored-nat'eu cla 
] s Ie +4 its traditional value, it was argued by the state treders at R: 


USt 13° eleuse is the juridical expression in the field of trace o` the o» 
(pe of sovereien equality expressed in Article 2 of the United Not 


Chortor, Further, it was elaimed that the clause is the logical itens è 


eC “be Charter 's Article 1 callme for the development of friendiy veis 


bes d on respect for the principles of equal rights. To the stet: tre v 


chiuse has value nof because it has been traditionally an Tiras 
(conr h whieh trade has been expanded, but rather beeause 5i laws « 


a 


plesis upon equal treatment, and from equality friendly relations ov 
expee ed to flow. It becomes in state traders’ eyes a contributive fre: 


Tie conference was held under the auspices of the Internationa A-.3 cote» 
ivi] Reienee under eontraet with U.N,E.S.C.O., Feb. 234-Mereh 1, Hos. | 
moc ist-ém (Sweden) presided, and Harold J. Berman (U. 8S. A.) was geni riy os 
‘oT icioants were Tullio Asearelli (Italy), Rudolph Bystrieky (Czechoslove kin , A 
Our ioldstajn (Yugoslavia), Richard N. Gardner and John N. Hazard (V. SL 


^" vrjau Tonaseo (Rumania), Feder Kalinytchey (U.S.8.R.), Clive M. Seloitthofi :: 


xat  utpstein (U. RO, Henryk Trammer (Poland), André Tune (Frooco), Le 

"di v (Bulgerin), Paul L. VanReepingen (Belgium), Mario Matteueci (1: *: 
^] Institute fer the Unification of Private Law), André Bertrind 9 © Se 
r U, N.E.SC.O.). 


- Fo a summory of the paper, see Martin Domke and John N. Jfazsra, tf. 


ading and the Most-Favored-Nation Clause," 52 AJJ.L.L. 55 (1958). 
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to the cause of peace. State traders declare that acceptance of the clause 
should not be considered a national sacrifice to the state-trading countries, 
for it contributes to the peaceful conditions essential to flourishing trade. 

The value of the most favored-nation-clause even between private-enter- 
prise states was challenged by the state traders in their argument, for they 
claimed that tariff concessions between such states are made for a quid 
pro quo only to the principal producers of commodities. When such eon- 
cessions are extended by operation of the clause to other states, it is only 
with regard to small quantities of marginal-producing states, and trade 
is expanded only to a small degree. Further the quota restrictions adopted 
In recent years in much of the world have prevented unhampered opera- 
tion of the clause. 

To explain retention of the clause even in relations between state- 
trading states in Eastern Europe and Asia in the face of derogatory 
remarks about its value in expanding trade in its traditional manner, the 
state traders declared that it was needed to carry into commercial relations 
of these states the principle of equal treatment which was fundamental 
to their relationships. The clause appears, therefore, not because of any 
value it may have had at one time in causing a general reduction of tariffs, 
but primarily because of its function politically in providing emphasis to 
the principle of equality of states. Its presence was said to avoid inter- 
national ill will spawned by tensions evolving from unequal treatment. 
The state traders did not claim perfection for the clause in its traditional 
form, but they thought supplementation rather than replacement was 
called for to eliminate the bad practices. 

The Western scholars rose to question the defense of the clause by the 
state traders. A British scholar asked whether the view expressed did 
not suggest that a country refusing to grant most-favored-nation treatment 
was committing a wrong. Such a position, if it were taken, could be 
questioned, for it was not yet established that most-favored-nation treat- 
ment had become merely a reflection of a new standard in customary 
international law. In reply to this criticism the spokesman for the state 
traders agreed that he could not demand the granting of most-favored-nation 
treatment as an international duty, but when it was granted, it was a 
correct Implementation of a principle now enshrined in the United Nations 
Charter. 

A second British scholar held that there are countries not bound by 
most-favored-nation clauses, yet this does not signify inequality of the 
participants, for sovereign status is not necessarily tied up with the 
presence of a most-favored-nation clause in a commercial treaty. To this 
scholar the clause did not bring in issue equal treatment of states, but it 
was mainly a device to protect traders, whether private-enterprise firms 
or state-trading enterprises, and the essence of most-favored-nation treat- 
ment is really in the private sphere and without relation to the public-law 
problem of equality of states. To this comment the state-trading spokes- 
man replied that discrimination against traders in the absence of the 
clause may affect negatively the relations between states, and in conse- 


* 
"PI, 
Lf, 

Le = 


EDITORIAL COMMENT 


Cio fhe mes - avored-nation. clause promotes in an ind reed ad 
toations between states, and it has a public-law feature. 

An Halan sebolar thought that the most-favured-nucicn clei. ^. 
coxe 1o have a wider content than the reduction of tariffs or the satiin.: 
cro zeinciple of equality. It ean be made to protect a state asali“ . 
crush ation in shipping or access to courts. It is m these phares w. | 
lave oecome subject to increasing diserinination with the centre) z: 4 
cf OO, or over the economy of states that the clause now can ix oo | 
Vot, ia some European countries the clause has traditionally bere Tur 
to ap,dicability to taritis. If a new function is to be developal .o* 
that funetion should be expressly stated. This would preserve ilie i: 
sianet of the clause, although its form would be changed. 

iro u the discussions in Rome it has become clear that the most-favor: 
160: on clause still has vitality for the state-tradine states. Thee wart; 
lu; de? it in their treaties among themselves and with prhate-eniiipi C 
Mois In spite of what they have said, the clause obviously beacuts th i: 
id i5 traditional manner when they offer goods for sale In open oars, 
fo its application causes tariffs against their products to be 1educcidl tei e 
Lev dar favored private-enterprise trading partners. They can s |] 
wanes nese, elass, coal and essence of roses in an international wael o: 
cov de of diserimination against them. It also contribates inteneiohy o 
ther orestige, and it was evident that they value being treated as cyt: -~ 
|l. awe of its prestige value. In them relations among tiene s 
dause has vital political importance. Perhaps this is because ther Hira 
in Ea.tern. Europe a feeling that Russians, because of their meL bo a i 
superior power, seek to dominate their partners. Under suena caw. 
stuccs it becomes of value to the smaller countries to hive on re“ | 
(y. oy possible statement of equality with the U.S.S.R., and it i ag woo ` 
to Soviet politicians to restate the principle of non-diserimin ition t0 ass + 
Uou n the continual struggle to retain allegiance to the fovit h.c 
li «s mly of secondary importance that sophisticated Eastern Piuropc n 
Int Iciuals understand that statements of principle eon be no hit x 
t5oin:t intervention when vital interests of the largest partner are et sto v. 

lor the private-enterprise states, whether in their traditioval “ovu cr. s 
riuildd in their structure by nationalization of commanding velehts i 
ihe economy, the most-favored-nation clause has lost its useful ss es a 
115 ns of assuring sales in a state-trading market when the prie» is i 4 
It was recognized at Rome that incorporation of the clause in a en naeve ol 
treety between state-trading and private-enterprise states may veontiin o 
to «ooi will and friendly relations, and such a contribution +s not witne: f 
1: por ance, but the value of the clause has been reduced to that o u n. 
zi on It ean no longer be a direct quid pro quo for the granting oy 
privat -enterprise states of most-favored-nation treatment to a stute-ivi 
ino slate, for no direct monetary benefits resulting from inereased si s 
cou be expected to flow from the grant by a state-trading stete. Its va^ e 
¿1 10-t may lie in assuring to the private-enterprise state a hasis ior co 
plant if its merchants are not permitted to enter the state-tradiug ste to 
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to exhibit their wares, to plead their eases in eourt or to import their 
goods in their own vessels without discriminatory port duties or regula- 
tions. 

Yet, benefits of a character not related to tariffs are not necessarily held 
to be inherent in a most-favored-nation elause. In several legal systems 
they must be enumerated to be elaimed. It was a general feeling among 
the scholars from private-enterprise states that to assure protection on the 
highly practical matters of entry, access to courts, and shipping, the most- 
favored-nation clause should be redrafted from its generalized form to 
include specific reference to the matters on which equality of treatment 
is desired. 

 Draftsmen of future commercial treaties between state-trading and 
private-enterprise states will be wise, if the Rome deliberations represent 
sound thinking, to appreciate that the most-favored-nation clause should 
not be granted lightly with the feeling that it will facilitate in a state- 
trading market the expansion of trade which has usually flowed from 
non-diserimination in a private-enterprise market and that it is not, 
therefore, a true quid pro quo for a grant of the clause by a private-enter- 
prise state to a state-trading partner. Further, it should be redrafted to 
include specifically the points on which equal treatment in entry, access 
to courts, shipping and perhaps other matters may ultimately be desired 
so that it amounts to more than a generalization. It must be in a form 
capable of serving as the foundation for a diplomatie protest should the 
oceasion require. Such specification is not to imply that unfriendly dis- 
erimination can be expected from the hands of state traders. It is but 
the application of the rule of prudence required of a lawyer ealled upon 
to anticipate the quarrels which history indicates ean arise even in relation- 
ships whieh start on the friendliest of terms. 

JonuN N. HAZARD 


ON SAVING INTERNATIONAL. LAW FROM ITS FRIENDS! 


As Thurman Arnold pointed out some years ago in Symbols of Govern- 
ment, those who attack either men or institutions on counts of irrationality 
or ineffectiveness are immediately met by the rejection-reactions of those 
attacked. For some centuries now international law has been on guard 
against its overt attackers. Whether international law has been able ade- 
quately to deal with all its detractors? remains somewhat in doubt, but 


1 The writer owes this title to George Ward Stocking, thought to be the author of an 
article called ‘‘On Saving the Sherman Aet from its Friends." However, Dr. Stocking 
sets the record straight in this way: He took the title for his presidential address to the 
Southern Economic Association, ‘‘Saving Free Enterprise from its Friends,’’ 19 
Southern Economie Journal, No. 4 (April, 1953), from an earlier paper of Thomas E. 
Sunderland, General Counsel of the Standard Oil Co. of Indiana, ‘‘Saving the Sherman 
Act from Its ‘Friends,’ ’’ 1950 Institute on Antitrust Laws and Price Regulations, 
Southwestern Legal Foundation 211—224. 

?Ineluding certain notable stylists and otherwise persuasive writers, who have the 
notion that there is an essential disutility to national interest to be found in inter- : 
national law. The classification of notable stylist Dean Acheson in this regard, in 
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AY c ur ep-resistance and vigilance from the system's spokesiu n (s «a: 
ve uo doubt. 

As every woman and Dale Carnegie know, men and their in-itiut or 
ar else susceptible to the flattery of implied reliance and effective uss. 
iS retu al that compliments to the reasonableness, completeness goc er + 
tives ‘ss of an international legal order be accepted with gratitude ov * 
re xi veiy few, such as the members of the American Society of Later ; 
tonal Law, who have identified their interests and their hopes w th i 
-ustcsS of international law. It has been difficult in the past for us iv l 
uev st sith ourselves with respect to some of the pretensions to comple: 
atss aul effectiveness which come to us from some of our lellew-9ue ca et 
of mteraational law. Now, as discourse at the last annual meetiny of 
Socity demonstrated at several points in the program, our seie ee hi 
been flettered anew and to a considerable extent by newly-found friend 

fi is ihe purpose of this editorial to raise for cousideretion whether, 
a "wif of the new attachments manifest in the recent past, ntecnatio n 
lav uldn not stand in need of saving, not from its enemies, bii lr: 
cecen of its friends. In two major instances appeals have of late bec 
based s puarely upon assumptions as to what international law ?s cv pos 
{ively r quires. In both instances the poliey aspects are highly arevebl. 
tn* con petine interests clearly evident, and much of the disevurse «olo v 
"y tae anotive use of language? One appeal to international law is u 
this lay forbids the so-called extraterritorial* application of the Usi. 
States cutitrust laws. The other is that international law was vinletec h, 
the "" ecafiscation"! in time of war of enemy ‘‘private’’ property.^ 

1] e sues of policy involved in both situations are certainly isst tpe 
vi of is latest book, is a subtle thing upon which this writer is noi res ybi 
pen, 

-Toe fiseussion on return of German and Japanese assets at the last nnus] noi, 
of 13e beciety afforded several interesting examples of ‘good’? woros aud ‘hid 
worl, For example, those in favor of return used the ‘fbad’? word ‘eoni eetion ` 
iUo a er ue what had oceurred when, during World War IT, the Allied n: tion. tack n 
1 G nership chemy assets, Those against return, somewhat uicon forin z. i 
fo. lea thet while they too were against f'eonfiseation,"" the analogy wi- iot à 

c do asin?? ete. Humpty Dumpty would have understood perfectly. 

‘KoL ized, because diseourse does not always differentiate betweea: (1) the nupik 
tier of totional law to foreign conduct if the aetor is not within the tcrritoriil pow 
of | c st tte seeking to prescribe its rule for the conduct; (2) efforts of a stote actual 
ta. Jove its law within the territory of another state; and (3) a broid or : 223% 
Cn 55 (1) above, involving expressions of opinion as to whether, aid if «o, (cd 
“atoe smetunees, o stato may apply its rule to conduet taking pliec ou:5lo 
hes as fut having some effect (direct, indirect, slight, significant) within jt. Tor. 
or o* if. interests. 

`The current argument based on international law is summarized in DeVries, “T 
ht. wtonal Responsibility of the United States for Vested Germaa Assets t ic 
Adi. 18, 27 (19571. The inter-war debates, in which the late Protesso: Ho ce 
pi t ips dod with such vigor, will also be recalled. It is understood thet a 1907 4 
Rolo e Tom the White House, announcing a plan for settlement of war dawnt cin 
Det E Cermery ord for return of vested assets, bases its new position, o° o» t1 
ie po cenonts of inteinational law, but on ‘‘the historie Ameriean policy of uaininien. . 
ibo cue ity of privete property." See 37 Dept. of State Bulletin 306 (1957). C^ ww 


"y, 
Dr bay C 
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which the minds of reasonable men could and do differ. These policy 
issues are not involved in this inquiry. "The question here 1s whether the 
interests of international law are well served by the appeals made to it in 
connection with certain presentations in support of each of these issues. 

In a recent report? the Special Committee on Anti-Trust Laws and 
Foreign Trade of the Association of the Bar of the City of New York states: 


... A further basic factor contributing to the resentment of the 
nationals of other countries over the extraterritorial application of 
our antitrust laws is the apparent disregard by us of traditions and 
principles of publie international law. International law represents 
the standards and practices of civilized nations developed as a means 
of avoiding the conflict between sovereign powers that would result 
from the attempted exercise of jurisdiction by one sovereign over acts 
committed within the jurisdiction of another sovereign. The jurisdic- 
tional principles of public international law represent an advance from 
the concept of jurisdiction based on the sovereign’s physical power to 
control; they are based upon a more sophisticated concept of the 
society of nations which presupposes the ability of the international 
community to arrive at a workable arrangement for allocating juris- 
diction over problems that overlap territorial boundaries. The at- 
tempted extraterritorial application of the antitrust Jaws not only may 
result in a violation of principles of international law, but also may 
cause disrespect for the law of those individuals who unexpectedly are 
held accountable to a ''foreign jurisdiction." 

In the main, the principles of publie international law provide that 
nations are limited in their jurisdietion to aetivities oeeurring within 
their physical boundaries. . . .* 


While it is true that the objective of the Report is to support on grounds 
of desirable economic and security policy a proposal for legislative change 
in the antitrust laws to provide delegation of power to the Executive to 
authorize exemptions from the antitrust laws in certain types of interna- 
tional transaetions where the President finds that the interests of the 
United States will be served thereby, an argument based upon international 
law as lex lata is definitely made. If the quoted assertion as to juris- 
dietional bases recognized in international law is correct, it obviously 
follows that the United States is a violator of international law when it 
seeks to apply its national laws against restrictive practices taking place 
abroad. 

Similarly, when the argument is made that German and Japanese assets 


6 National Security and Foreign Policy in the Application of American Antitrust 
Laws to Commerce with Foreign Nations 8-9 (1957). 

T The Report then proceeds (pp. 9~18) to examine the various possible bases upon 
which the United States could claim to exercise jurisdiction to apply its antitrust laws 
to conduet outside the United States and finds bases of jurisdiction to be dubious in 
law or exercises of jurisdiction undesirable or unfair in policy. As to the situation 
in law, ef. Fugate, Foreign Commerce and the Antitrust Laws, Ch. 2 (1958). The 
Report cited above states in its preface that the director of the study, Professor King- 
man Brewster, took no part in the preparation of the Report and that his study will be 
published as a book, which ‘f. . . will include Professor Brewster’s own conclusions and 
recommendations, including his recommendations on the subject dealt with in this pre- 
liminary report.’’ 
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-.o'°. b returul because international law requires it, legality vc. 
mer iatimal law i) they are not returned is explicit.® 

Patting aside the issue whether it is wise to call too readily into 6.1035: 
the prop: iety under international law of United States actions in siio 
shove the assumptions as to what international law requires ar» dott" 
os laneas--and in the two situations under examination th» rance c^ 
ispite certainly justifies at least the former possibility—is there avri. 
‘so be vor cerned about, if one is not a partisan as to the basic issues thew 
Mes! 

I>. a he standpoint solely of the institutional interests of interne teur 
iaW it issubniutted that there are at least three things to be concerned about’ 


(1 © eremphasis on a particular doctrinal point of view (sich a. tl 
the terri orlality principle is the sole, or at least the only major, basis c: 
, r scuet on which international law recognizes) may perpetuate or exte l 
ror. "his is probably the least serious objection of the three, for doctri 
eror var always be corrected by research, the accumulation of the author 
tow ere ment, and decision. 

(2 [i ternational law tends to be degraded to the level of the 'seduetis« 
eden: * by vague, mprecise, unsupported resort in argument to ecrta 
supposec "principles." It would not be fair to draw a parallel to Dr 
Jol uson s observation about the resort to patriotism when other aretun ui 
have tated, but it will do international law no good for it to become 100 
oter a and of incantation to be resorted to for general emotive fici 
At wors such resort raises problems of candor and implies intellectial 
cist soect for the integrity of the international legal order. Nevins lls 
enc ditt out doubt in the situations under discussion, Imprecise or iic ore tet 
onp o6 s to supposed rules of international law have undesirable c: «7 
siwiler to those seen nationally in vague, uneritical appeals to copercpts ei 
satsi: ni ve due process. The norm becomes so generalized, so uucJeas a 
c serio d of conduct, as to cease to have normative signifieance. Thet t 
ine eed of the norm, and if carried very far, of the normative system imd s 
Sal aes 

(2. The last thought above leads to the most important of these thew 
tons c eretions, tiz., overly optimistic assumptions as to what is lutermetio i. 
law, obs ure the very real need for exploration of new lines of develoo 
aer, 0 working toward solutions not yet actually provided by inte 
rational law. To illustrate: The assertion that international law forbids 
‘he application of national laws on economie regulation to eoncuet outsid: 


“Ti the contest of the nature of the struggle in World War IT and with some cce! 
teto: of the purely symbole nature of the reparations settlement (at the insta 
OYOU 0 Dated. States), that this argument is even made is little short of astonis' ie t: 
Cie eate. Questions of doctrinal correctness aside, the only appsreni reasois s, 
iue. sie not more violent reactions to the argument are (1) man's memory is onk 
Sg tos longer than that of the gorilla; (2) the post-World-War II settlement pu 
rin: ¿nd its relationship to wartime operations and planning have never adiqustet 
Feet est cibed. 

9 Ackne wledgment to Mr. Justice Frankfurter, writing in another eontexi, beet 
Me ss Dec uired. 
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the national territory deflects attention from the need which exists in 
international law for the development of new and better positive rules 
regarding the resolution of conflicts of jurisdiction. i 


As is well known, international law recognizes a number of jurisdictional 
principles; and these bases of jurisdiction may be claimed, in situations 
involving conduct having contacts with more than one state, by two or 
even more states. In general, international law does not contain any 
rule or set of rules which selects any one of the different bases of jurisdic- 
tion as the one which has paramount right to govern the conduet in 
question. A state does not lose a recognized power under international 
law to attach legal consequences to conduct under its law for the reason 
that another state also has a base of jurisdietion to prescribe its rule of 
eonduet. 

In a few areas, and to limited degrees even in those areas, general inter- 
national law has worked out principles for the resolution of conflicts of 
jurisdiction. The ‘‘peace of the port" doctrine with respect to the exer- 
eise of either territorial or nationality jurisdietion to the exelusion of the 
other, where criminal conduct takes place aboard a visiting foreign eom- 
mercial vessel, is almost exclusively illustrative of the development which 
has taken place, largely as a result of customary law and treaty law 
merging to develop a generally accepted rule as to priority in the exercise 
of jurisdietion.? What reconciliations there have been of conflicts 
of jurisdiction have left many important problems untouched. These prob- 
lems need attention, since important matters of hardship (to persons 
caught between the conflicting demands of two states having bases of 
jurisdiction) and of tensions between states remain unsolved. It does not 
contribute to their solution to have them ignored by incorrect assumptions 
that they do not exist. 

National policy as to the reach of the antitrust laws and on ex-enemy 
assets need not, of course, turn upon present international law or await 
the development of new international law. Both these cases are hard 
eases and, were international law to be made solely for their solution, 
it would perhaps be bad law. It is encouraging to note that out of 
these controversies the first necessary step to the development of good 
international law in the areas involved may come." The first step is 


10 Treaties and reciprocal legislation have for some countries carried reconciliations 
of conflicting bases of jurisdiction into other areas, such as, for example, military 
service in the armed services of one country by resident nationals of the other. The 
choice-of-law rules of the conflict of laws also operate over the wide range of private 
interests to reduce actual conflicts in the exercise of jurisdiction. Cf. Stevenson, ‘‘The 
Relationship of Private International Law to Publie International Law," 52 Columbia 
Law Rev. 568 (1952), and Jessup, Transnational Law, Ch. 3 (1957). 

‘11 See note 7 above. The American Law Institute's project for a re-study and restate- 
ment of the Foreign Relations Law of the United States has involved as yet unpublished 
research and analysis of Bases of Jurisdiction and of Conflicts of Jurisdiction. And see 
DeBevoise, ** Treatment of Private Property of Foreign Nationals in Peace and War— 
Is a Code Desirable?’’, paper submitted to Oslo Conference, International Bar Associa- 
tion, July, 1956, On the enemy assets question the paper last cited excludes re-argument 
of the past and urges a look to the development of positive rules for the future. 
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li whien the state of existing law and its underlying pieni« 5 . 
à b aul aecurately analyzed and the policy faetors identit ed. Orv: 
foci ga vould tle ee develop the new and the improved rules of i trao) 
{under dV. 

Tes tak is one which needs all the friends of international law "5i 
nc" miterndtional law professionals must not be clanmish. r 
ast aieh their eoumunieations to insure they are being tnderste .. 
va al. they must be careful not to let insistence on accuracy dn siat." 

'pationel law that is, be misunderstood as nevativisin or ss «. 
se ety about the very serious lack of law in places where there shod. | 

S. Other friends of international law must be willing to fees +: 
net» 090 It£ the law that is and go on from there in the work owe ri i 
(c veloonent of more law. 

Toe thoes seem right for this co-operative effort, not only b vat. 1 
caddy needed, but because several institutions ^ most nnportint tu’ 
develoon ent of international law are at present engaged Di piaunir 
saie nc inquiries into the rôle and future of international lay ʻi 4 
favs oj men and states. The time for real friendship to Internatio: 
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aw ts DOW, 
Covey 1. O vi? 


Wo thie the United States, the American Bar Association has sppumtey a dw 
OCC 1 co amittee healed by the Honorable Thomas E. Dewey to re exam ne i. 
NE L0 of the Association to the field of international publie law al t' 
ude ri tioj'al organizations. The Executive Council of the American Society of Ui 
uto Lb Dew receuthly sppointed a special committee to recommend n ess res hai 

e 8. uir might co tribute more effectively to the end of an invreus lores. vi 
icc tio al law in tüe conduct of international relations. See also Henry LP |: 
"Pos I the Work of Justice," 30 Conn. Bar J. No. 4 (1956), and the rere. r 
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COR Vis proposals of American Bar Association President Rhyne in his eddi, s u 
vni dimer of the Society, April 26, 1958, 


NOTES AND COMMENTS 


THE FIVE PRINCIPLES OF PEACEFUL CO-EXISTENCE 


On Oetober 1, 1957, the General Assembly of the United Nations de- 
cided without objection to inscribe on the agenda of its twelfth session a 
proposal of the Soviet Union requesting a declaration relative to the 
principles of peaceful co-existence... The inscription was a significant 
step in the evolution of the Five Principles since their formal inception in 
1954. Different political leaders at the Geneva Conference on Indochina, 
the Asian-Afriean Conference at Bandung, and the Moscow convocation 
of Communists in connection with the fortieth anniversary of the Bolshevik 
Revolution have invoked what has been called the ‘‘Panch Shila.” In 
general the Communist and uncommitted states of the world have supported 
the prineiples while the Western and pro-Western governments have ques- 
tioned them in the form expressed. The origins of the terms ''peaceful 
co-existence,” ‘‘Five Principles,” and ''Paneh Shila,’ the diplomatie 
evolution of the over-all concept, and an evaluation of its significance merit 
attention. 


I 


The expression ''peaeeful co-existence’ has long been employed by 
Communist leaders in the Soviet Union. It has been used by Lenin, 
Stalin, and Khrushchev, reflecting a certain degree of continuity in the 
Communist vocabulary. Stalin, for instance, in reporting to the Four- 
teenth Congress of the Communist Party on December 18, 1925, asserted: 


. . . the capitalist world is being corroded by a whole series of internal 
contradictions which are enfeebling capitalism; ...on the other 
hand, our world, the world of socialism, is becoming more and more 
closely welded, more united; . . . because of this, on precisely this 
basis, there arose that temporary equilibrium of forces that put an 
end to war against us, that ushered in the period of ‘‘peaceful co- 
existence’’ between the Soviet state and the capitalist states.? 


As late as November, 1957, Communists were openly referring to peaceful 
co-existence as a ‘‘Leninist principle.’’ There can be no doubt that the 
expression is in its origins a Russian term within the framework of 
Marxist ideology. 

The Five Principles per se are first found in the text of a treaty between 
India and the People’s Republic of China on Tibet signed in Peking on 
April 29, 1954. They called for mutual respect for each other's terri- 
torial integrity and sovereignty, mutual non-aggression, mutual non-inter- 
ference in each other’s internal affairs, equality and mutual benefit, and 


1 For Soviet proposal, see U.N. Doc. A/3673, Sept. 20, 1957. 
2J. V. Stalin, Works, 1925 (Moscow: Foreign Languages Publishing House, 1954), 
Vol. 7, pp. 293-294, 
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soa et pexdsfones, Prime Minister Jawaharlal Nehru has ince esi 


aeree nent was the result of long correspondence between the Govern- 
eet of India and the People's Government of China. Prerier Chou 
Wola was not personally concerned with this matter, though no doubt 
^e most have been consulted, as I was in India. . . . No -ndividual 
sv hs said to father them [the Five Prineiples].* 


Pi 


00d v Commis sources have tended to associate Prime Minister U Na 
o Burna with Premiers Nehru and Chou En-lai m the origins of tne 
Coot, Li Kao, writing in People’s China, has asserted that the y" r- 
motes were “worked out by the three Prime Ministers." ° At any rate 
5 is obvious that four widely accepted approaches to international I- 
h. vier were combined with a fifth, peaceful co-existence, to become the 
K ve Prin iples of Peaceful Co-existence. And the use of the name ot tu 
“~h principle as an umbrella for the Five Principles gives the item par- 
tiwnlar m oortance. 

The orion of the expressiou ‘‘Panch Shila” for the concept as a whole 
is clear. Prime Minister Nehru has asserted that wher in Indonesia 


heard the words ‘Panch Shila’ mentioned . . . in a1 ert rely 
diver nt context, that is, in their Indonesian meaning, it struck me 
uae lately that this was a suitable description of the five principles 
of international behavior to which we had subseribed. I said so there 
14d 'epeated it on my return to India. The words caught on, es- 
pcela ly m India, where they were easily understood, being derived 
yem Sanskrit.’ 


la füet, Nehru prefers the spelling ‘‘Panchasheel,’’ and has assorted thet 
tee CAP reslon has 


hen used from ancient times to describe the five moral preeepis or 
suiddnism relating to personal behavior." 


II 


The Fi e Principles of Peaceful Co-existence have been accepted y a 
lacee miniber of the governments of the world. Premiers Nehru aud 
Chou Kn lai envisaged them as the guiding principles in the relatiors 
etw a India and the People’s Republic of China. They were reaffirmed 
aa communiqué of the two Asian leaders in New Delhi on June 28, 1954, 
ioc the following day they received further approval in a joint statement 
ey Premiers U Nu end Chou En-lai in Rangoon. President Ho Chi Minh 


“Notices c: études documentaires, No. 1912, Aug. 26, 1954, p. 3. 

' Letter (o author from Prime Minister Jawaharlal Nehru, June 4, 1957. 

“Li Kao, ** Chino and Panch Shila,?? People’s China, No. 14, p. 10 (July 16, 1957). 

oL:iter to author from Nehru, cited above. President Sukarno cutliner the 
Pont rala of Panch Stila in a speech to the Investigating Committee for Preparatior 
C^ Indenenlenec on June 1, 1945. His five principles for the Indonesian state are 

Son lsm internatioralism or humanism, consent or democracy, social presperits, ane: 
thom Cod See text of speech in Lahirnja Pantjasila (Djakarta: Mini-t-y of 
fapectio , 1952), pp. 11-32, 7 Letter to author from Nehru, cited bove. 
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of the Demoeratie Republic of Vietnam quickly added kis support. At the 
final session of the Geneva Conference on Indochina the Chinese Com- 
munist Premier on July 21 speeifieally eommended them. 

In an important deelaration issued by the Soviet Union and the 
People's Republic of China in Peking on October 11, 1954, it was asserted 
that the two governments would strictly observe the Five Principles in 
their relations not only with countries in Asia and the Pacific but also 
with other states. Participants in the Peking Conference included Messrs. 
Khrushchev, Bulganin, Mikoyan, and Shvernik from the Soviet Union 
and Mao Tse-tung, Chou En-lai, Liu Shao-chi, and Chu Teh from the 
People’s Republie of China. On October 18 Prime Minister Nehru issued 
a joint statement with President Ho Chi Minh in Hanoi. The Viet Minh 
leader indicated his belief in the Five Principles and desired to apply them 
in the relations of the Democratic Republic with Cambodia, Laos, and 
other states. Nehru during a subsequent visit in the Chinese capital 
joined with Chou En-lai in praising the concept. Premier U Nu and 
President Ho Chi Minh took a similar stand on November 29 in Hanoi, 
and the Burmese leader joined Chou En-lai in Peking on December 12 in 
reaffirming faith in the principles. On December 23 Marshal Tito of 
Yugoslavia and Prime Minister Nehru issued a joint statement declaring 
the Five Principles the basis of relations between them; Burma and 
Yugoslavia on January 17, 1955, took a similar position. The statements 
obviously came in connection with the visit of the Yugoslav leader to India 
and Burma. Several weeks later Prince Norodom Sihanouk of Cambodia 
discussed common problems with Prime Minister Nehru in New Delhi, a 
joint communiqué on March 18 indicating that the Five Principles in effect 
were the ''best guarantee’’ for peace. From then on the Cambodian 
Prince stressed in numerous statements the importance of the concept.® 

The Asian-African Conference at Bandung from April 18 to April 24, 
1955, was important in the evolution of the principles. Here the Kingdom 
of Laos openly joined in subscribing to them, an agreement between Pham 
Van Dong, Foreign Minister of the Democratic Republic of Vietnam, and 
Katay D. Sasorith, Prime Minister of Laos, calling for relations between 
the two neighbors along these lines. Subsequent statements by other 
Laotian leaders like Prince Souvanna Phouma, presently Prime Minister, 
and Prince Souphanou Vong, Pathet Lao leader, as well as Katay D. 
Sasorith support the concept.? 

Despite the efforts of the Asian states subscribing to the Five Principles 
to get the Bandung Conference of twenty-nine countries in Asia and 
Africa to accept them, the final communiqué of the Conference included 
a Declaration on the Promotion of World Peace and Co-operation, listing 
ten principles and omitting reference to peaceful co-existence. In place 
of the controversial term, the phrase ''live together in peace’’ was em- 


8 For instance, the importance placed on Panch Shila is clearly brought out in a 
letter to the author from Prince Norodom Sihanouk, Dee. 31, 1956. 

9 Letters to author from Prime Minister Souvanna Phouma, Dee. 13, 1956, Prince 
Souphanou Vong, Oct. 25, 1957, and Katay D. Sasorith, May 4, 1957. 
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noo € vupetslv «© n rowed from the Charter of the United Ne‘ tons 

peromeples, m tie eyes of the Chinese Communists, are really " an c 

Mc pad cee @eoment of Panch Shila.” 19 Chou En-lai’s dipl. 
“Pf "y mud cutside the conference rooms was directed at inflo: cin 
tha coer, skeptical of the peaceful intentions of his government, sor 

as ^o 'elecate who even proposed substituting ‘‘live together in pep e | 
sre joa eful co-existence. Ife later told the Standing Comm tice (^ * 
NE cal People's Congress in Peking on May 13 that ‘Sin aetua fot, 7 

iotUes of diferent social systems to live together in peace is ti > sr 

Op sce db co-existence, 20.27 H 

Acer the Bandung Conference the Chinese Premier formally puta u 
si to Djakarta, the capital of Indonesia. In a joint statement win b F 
end Peine Minister Ali Sastroamidjojo issued on April 28, hoth pu’. 
pocctel in eifect the Five Principles. On June 16 U Ni a Mo 
cea n praised them in connection with the former’s visit io Yuegoslavie. 
Nv bin fer lus part during a memorable trip to the Soviet l'on os. c) 
“atewon on them with Premier Bulganin on June 22, concer ung wht à 
“Se [edion leader notes: 


.. there was a slight amendment and extension of these priucipl s. 
No. (3) [non-interference in each other's internal affai's| beeame 
"no -intervercuve in each other's internal affairs for any reas iw e- 
economie, political or ideologieal eharaeter.'' 3? 
Cn Sine 26 Nehru and the Prime Minister of Poland issued a joint st.‘ 
vent spoportme the Five Principles. The Indian Prime M nistor ane 
sia shal Tito on July 6, during a visit of the former to Yugoslavia. «alle! 
y "peseeful and aetive coexistence.” On August 1 Nepal and the 
feces Republic of China asserted that their relations should be bassu: 
1 ‘1 Rive Principles as recently stated by the Soviet and Indian minr 
Pini’ re. U Nu went to Moscow in the fall, he and the Sov et Premiuce 
e3T^ ae ma eomiannique of November 3 on the principles as defined V: 
Nelra sid Bilgenin, For their part Khrushehev and Bulgeun visited 
meia, Forma, and Afghanistan in November and December. [n jovi 
vaionenis and speeches the Five Principles of Peaceful Co-exister ce were 
or soy oradBed. Premier Bulganin and Prime Minister Sardar jiIobor: 
ned Datd Khan of Afghanistan, for instance, agreed in a statement «suc 
Secor her 18 on tlhe Five Principles as accepted at the Bandvne (iri: 
epen 
P cac Minister Nehru visited Ceylon in May, 1957, a joint statine i « 
"Tav 20 ov him and Prime Minister 8. W. R. D. Bandaranaike expresĘsiro 
ath in the *Paneh Shila” and asserting the principles were a part ci. 
c i¢ extended by, those adopted at Bandung. Ho Chi Minh during his 
vised to Mastern Europe in the summer reaffirmed his loyalty to the Caren 
Shdir — Jor instance, he and Tito on August 9 called for ‘‘peaceful and 
why Kao, loc. cit. 160, 
i € 045 io Georgo MeTurnan. Kahin, The Asian-Afriean Conference 63 (peers 
Varócb [onversity Press, 1956). 
1 i, ite: do author from Nehru, cited above. 
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active coexistence between all countries regardless of the existing differ- 
ence of social systems." 1° It was claimed that 


a special contribution may be made by socialist countries by develop- 
ing their cooperation and international activity on the basis of full 
equality in their relations. . . .!* 


The fortieth anniversary of the Bolshevik Revolution was marked in 
Moscow by a meeting at the summit of key Communist leaders except Tito. 
Khrushehev reported to the Supreme Soviet on November 6 that 


socialism and capitalism exist on one planet and their coexistence is 
an historie inevitability. . . . Peaceful coexistence should be built 
on life without war, on the basis of peaceful competition.*® 


Later in the month, a declaration of the representatives from twelve Com- 
munist and Workers’ Parties of the countries they dominate and a mani- 
festo of 64 Communist and Workers! Parties in the world ealled in 
glowing terms for the principle of peaceful co-existence. In the latter 
statement reference was specifically made to the Five Principles.1® It 
is clear that the ‘‘Panch Shila" has become one of the most celebrated 
concepts of the contemporary period. 


III 


Within its Communist framework peaceful eo-existenee by no means 
implies an end to the strife between the Communist states led by the 
Soviet Union and the Western alignment led by the United States. The 
class struggle applied to world politics is fundamental. Sir Roger Makins, 
former British Ambassador in Washington, has aptly said: 


For the Russians it [peaceful co-existence] signifies a temporary 
detente during which they can build up Communist strength and 
sap the will of the free world, a state of what has been called pro- 
visional nonbelligerency.!* 


Although Lenin and Stalin envisioned armed conflict. between the Com- 
munist and capitalist states after ‘‘a certain period’’ or the ‘‘temporary 
equilibrium’’ of peaceful co-existence, the rapid advances in technological 
warfare with the possibility of mass destruction for both sides in the 
event of a total war, have caused Khrushchev to suggest the ending of the 
transition period not through armed conflict but through the growing 
strength of the ‘‘peace-loving’’ states and the self-destruction of the 
capitalist world. But here is found a fundamental dilemma, well stated 
by R. I. Aaron and P. A. Reynolds: 


13 Official Communiqué on Viet Nam-Yugoslavia Talks, Viet Nam Information Bul- 
letin No. 35/1957, Aug. 30, 1957 (News Service of the Viet Nam Democratic Republie, 
Rangoon). 14 Ibid. 

15 Report by N. S. Khrushchev to the Jubilee Session of the Supreme Soviet of 
the U.S.S.R., Nov. 6, 1957, New 'Times, No. 46 (Nov. 14, 1957), Supplement, p. 26. 

16 Peace Manifesto, New Times, No. 48 (Nov. 28, 1957), p. 2. 

1' Sir Roger Makins, ‘‘The World Since the War: The Third Phase,’’ 33 Foreign 
Affairs 13 (October, 1954). 
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14M: ev eapitalist-proletarian conflict is the overriding forec in rode r 
«2ei^fv, In which case the capitalists must ultimately fight to savi 
1ieriselves from destruetion—and this means universal d'ath; 05 cr 
ine other hand fear is an even more powerful foree, in which case 
ine element of inevitability in capitalist-proletarian conflict is v^ 
noed, the Marxist analysis is denied, and the premises upon wt‘ 
{he concept of peaceful coexistence is founded are destroyed. 


‘ys Communist leaders in general have supported the wveddire c 
nerecful co-existence with the other four of the Five Principles, for it 
»ríviie a eommon ground of understanding, at least for prevacenids 
pu ‘poses, between the Communist states and the uncommitted eountrics a 
Ase, ‘The Chinese Communists have gone a step further, asserting iy 
“Panch Shila” has been ‘‘rejected by those who libelously aeeuse Ching 
of havir e aggressive intentions.” 1° But here the Peking reg me is reed 
ing into the concept a meaning that would not be widely accepted by th: 
tueommitted states. 

Basie: lly Prime Ministers Nehru and Nu believed the Five Pip ` 
would belp to destroy apprehension, create confidence, and establish se 
curitv. The alternative to peaceful co-existence was mutual destruct» 
in ə theemonuclear war. Adherence to the ‘‘Panch Shila” would expa 
‘he ‘arca of peace." Alliances, on the other hand, were condneive +: 
dividing states who should be friendly neighbors. Universal acce nane. 
of th» “Panch Shila’’ would contribute to a worldwide system of collective 
peace, At the same time it was realized that the Five Principles did ro 
constitu e a ‘‘magie formula, There is no evidence to sugges’ that ethe’ 
Nchra or Nu accepted the strict Communist interpretation of ocaeciu 
(0-ex?stc nee. 

Tha Western and pro-Western Powers have continued to he cen. eo vx 
over thc implications of the technical use of the term. Sir Roger Makin- 
ha. « ig'/ested that “modus vivendi, implying a balance of peace throws! 
strengtl, was a better expression. He notes ''it enjoys the decent on 
serv of a dead tongue, perhaps has less risk of becoming a pepa 
catchword.” Henry Cabot Lodge, United States Representative t 
the Gereral Assembly of the United Nations, told the Genera! Ceminttic 
on September 30, 1957, in diseussion on the inseription of the Soviet ima 
en the ive Principles, that 


these principles, stated in another way, are what we are ail committe 
to by our adherence to the Charter of the United Nations. All mnc 
zocd will approve such ideas.” 


On December 14, 1957, the General Assembly, by a vote of 77 to 0 wit: 
Acticnalist China abstaining, adopted a resolution submittel by Indic. 
Yueosle via, and Sweden, calling, inter alia, for ‘‘peaceful and toleran’ 


“R. I, Aaron and P. A. Reynolds, ‘‘Peaceful Coexistence and Peaceful Co opo: 
tic", "* 4 Politien] Studies 295 (October, 1956). 

^Liac Kailung, ‘‘Two Mighty Forces Join Hands,’’ People’s China, No. 11, p. 1° 
(Junc 1, 1957). 20 Makins, loc. cif. 13. 

‘Statement hy Henry Cabot Lodge, 37 Department of State Bulletin 693 (10657 
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relations’ and ‘‘friendly and cooperative relations" among states. 7? It 
is significant that the expression ''peaeeful co-existence’’ was not used 
in the text. The Russian Delegation considered its draft resolution ‘‘more 
precise and more consequential” but found ''nothing objectionable’’ to 
the proposal of India, Sweden, and Yugoslavia. The faet that India 
sponsored sueh a resolution in view of Prime Minister Nehru's frequent 
use of ‘‘peaceful co-existence’’ did not pass unnoticed. The United States, 
of course, was glad to see the expression omitted, opposing the use of 
‘fartful phrases.’’ 
Russert H. FirigLD 


REPORT OF THE ADVISORY COMMITTEE ON FOREIGN RELATIONS TO THE 
HISTORICAL DIVISION OF THE DEPARTMENT OF STATE! 


The Advisory Committee on the Foreign Relations of the United States 
was appointed at the request of the Chief of the Historical Division of the 
Department of State. In the selection of the Committee three leading 
national associations interested in the field of foreign relations were ap- 
proached—the American Historical Association, the American Political 
Science Association, and the American Society of International Law— 
and all three accorded their co-operation. Nominations were made by 
these three societies, and the nominees were accepted by the Department 
of State as the members of the Committee. Those present were: Professor 
Thomas A. Bailey, Stanford University; Professor Clarence A. Berdahl, 
University of Illinois; Professor Leland M. Goodrich, Columbia Uni- 
versity ; Professor Richard W. Leopold, Northwestern University; Profes- 
sor Dexter Perkins, Cornell University; Professor Philip W. Thayer, 
School of Advanced International Studies, The Johns Hopkins University, 
and Mr. Edgar Turlington, Attorney-at-Law, Washington, D. C. 

The Committee met on the 6th and 7th of December, 1957. The meet- 
ing was first addressed by Dr. G. Bernard Noble, Chief of the Division, 
who presented the principal problems to be discussed. Dr. Noble indicated 
that the series known as ‘‘Foreign Relations’’ was initiated in 1861, and 
that at the outset, and indeed during the 19th century, publication was 
on a fairly eurrent basis. By 1920, however, there had developed a lag 
of about seven years, and by the 1930’s the lag had become fifteen years. 
In the course of the last few years requests have been made by several 
Senators, supported by the Senate Appropriations Committee, for the publi- 
eation of a special series of documents having to do with the various 
international conferences, and with our relations with China during the 
1940’s. Thus an additional burden has been placed upon the Division. 
In addition, the preparation of these volumes raised important questions 
of clearance, which produced further delay so that as of the present date 
an unusually large number of volumes are in the pipeline. 

Dr. Noble submitted the following major questions to the Committee: (1) 
Should coverage in ‘‘ Foreign Relations’’ continue on as extensive a basis 


22 For text of resolution as adopted, see U.N. Doe. A/3802, Dec. 14, 1957. 
1 April, 1958. 
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ataa (ce past, in view of the mass of records? (2) If a cras . im 
nec 11 the seope of eompilation, what principles should apply i rou: 
fc toe inelusion and exclusion of documents? (3) What siould b^ 1 


priy with reeard to including documents from other agencies? 

Woei ^an be done with regard to the clearance problem? He als» as 
the ad we of the Committee as to the desirability of an index and -ah'e 
eouten’s, the identification of the individuals mentioned in the text, o 


ehe 


a» of sseriptions to Indicate the origin of a given donme 11 t 


mion] organization of the Department. 

Toe Committee was also addressed by Mr. Andrew H. Berl ig us 
sistent Secretary of State for Publie Affairs, who laid stress on ihe 3 
easi g complexity of the problem of publication, and by the Seercts . 


o 


State of the United States. Secretary Dulles alluded to the difilerJii:, 


in the vay of a complete record of events of recent date, and the possar c 


0 
ati 


ennvertional requirements of the ''Foreign Affairs 


"ent arrassing the current operations of the Department. He also eall | 


entim to the publication of other volumes which, while no" meeting ic 
" series, (do co qu ^ 


a ways toward meeting the needs of scholars.” He called attention to (^ 
first volume on * American Foreign Policy from 1950 to 18955," cove: i 
1700 rages, which had already appeared, and indieated that the seco | 
yultme was in preparation.” He also pointed out that the Division x 
trving io get out a volume for the next two years, 1955—57, and thereait 


vo 


uld attempt to publish on an annual basis. Ile pointed out that 


wile this reflects only non-classified documents, the pressure tor 
knowledge about documents which comes from the press and Crier -s 
is so great that there is included in a volume like this a great deal ar 
material which normally or in the past would have been hept e assi 7. 


He stc ted. further: 


We have adopted the practice, in the interest of iIniormatiou c 
scholars, of publishing special pamphlets or booklets dealais w'n 
ii ternational conferences or periods of special coneern. Wo have: | 


Oif a series of books on the Berlin Conferenee with the Russians 


"i. the conferences which led up to the bringing of (ferime iv d^ 


1 


') 


NATO, and the eonferenee of the London-Paris Accords of 754. 555 


"SNummit" Conference, the Conference of Foreign Ministers that | 


lc wed the ‘‘Summit’’ Conference, the documentation with references <0 
the Suez Conferences that were held in London, and then the čo - 
nents with reference to the subsequent evolution of that iato ' o 
e-ises that began with the Israeli and the British and Freseh ett; k 
0° a year ago in October or November, along through that pe“ a, 
Those publications do include a considerable amount of inforrat on 
which, in that particular form at least, was classified at the tuae i. 1 
which was subsequently released with the consent of the governme ns 
coneerned, and constitutes another important addition to the ~- 
formation available to scholars and is pretty much current. We live 
ven able to get those volumes out within a few weeks after the elas -¢ 
events which they dealt with. So that we are making a very consi cr. 
a le effort to make available to students and scholars, and these int ~ 
eted in publie affairs, a very large amount of material which partictly 


Now published. —Ep. 
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at least eovers what normally would be eovered by the ''Foreign 
Affairs’’ volumes. 


The Committee, after hearing the three gentlemen named, discussed 
in the afternoon of December 6, and the morning of December 7, the prob- 
lems which had been presented to it. Other officers of the Division and 
of the Department participated in the discussion. The offices of the 
Division were visited also. At the meeting of Saturday morning, De- 
eember 7, Professor Dexter Perkins was elected Chairman, and delegated 
to prepare the report. The report, herewith submitted, has received the 
unanimous adhesion of the members of the Committee. 


THE REPORT 


Before entering on a concrete discussion of the questions raised in our 
discussions, the Committee desires to record its unanimous opinion that 
the Division is manned by persons of ability, integrity and devotion. 
Dr. G. Bernard Noble, Chief of the Division, Dr. E. R. Perkins, editor 
of Foreign Relations," and Dr. William M. Franklin, Deputy Chief of 
the Division, all deserve high praise for the quality of their work. 

In his introduetory remarks, as previously indieated, Dr. Noble alluded 
to the additional burden thrown on the Division by the request for publi- 
cation of more recent materials. The Committee expressed no opinion 
as to whether or not it is desirable to publish such volumes, though it is 
proper to call attention to a resolution of the American Historical Associa- 
tion, adopted at its December meeting of 1956, urging that materials be 
published in their regular chronological order. The Malta-Yalta volume 
deserves favorable notice. In its preparation, a new procedure was estab- 
lished. Not only were the records of the conference given in the greatest 
detail, but sourees external to the Department were examined on a wide 
scale. The Committee believes that the course of action taken is to be 
approved, and might be followed in dealing with later conference volumes. 

On the other hand, the difficulties involved in such a procedure must be 
fully realized, especially with regard to materials in the possession of other 
agencies of the government. In the war and postwar periods foreign 
relations have become increasingly a matter of concern to many such 
agencies, as for example, the Department of Defense, and the Treasury. 
The establishment of the National Security Council in 1947 has created 
a new situation, for in this body vital problems of foreign policy are 
discussed. When relevant papers are sought outside the State Depart- 
ment, they may turn out to be classified. Even if they are not, the process 
of securing them is a cumbrous one. Not everything that is desired ean 
always be obtained. In dealing with this problem in the future the rule 
of essentiality must be applied. The officers of the Division must them- 
selves determine whether the withholding of given documents provides a 
sufficient reason for delaying publication, or whether they will go ahead 
with incomplete materials. The prospect of indefinite postponement of a 
given project must be weighed against the desirability of providing a 
complete record. 


a 
wta 
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“het has bee: said, it must be emphasized, applies to tle «nr. ` 
volumes, and to other enterprises of similar character. [t is the Pedu 
o tie Connnittes that the annual ‘‘Foreign Relations" volumes are t: 
o 1: n and nature a State Department record, and that it woud not 5^ 
peacticable to range far afield in preparing them for publication. Th 
is onrtieularly true since the time lag in these volumes has nov: hece 
uadaly lone. Indeed, in the compiling of future volumes, advantage 1) 
b» teken of the publication of the conference volumes, or of other relative v 
eortom porary materials, to abridge the ‘‘Foreign Relations"! themtsel.: 
ail br cross-reference to materials already published to reduce tty 
bi, end expedite their preparation. 

With regard to the general problem of expediting '*Foreigu R latio s 
the following observations seem pertinent. 

No «ne who knows the facts of the matter can fail to realize that n t 
corcitions that have existed of recent years, it is neither possible n: 
d-siral le to publish everything that comes in and goes out of the Deport 
nent. Even with the principle of selection to some degrees accepted 17 
nuwbee and size of the volumes has grown portentously. 

In the year 1913, just before the First World War, the number «I pau . 
ip "Foreign Relations" was under 2000. By 1989, it hal nowi: 
doublel. Furthermore, for the year of the Peace Conference. (917 
ran to over 13,000 pages, Clearly, under the conditions that now exi’ 
an cneemous amount of work is required. Nor is it likely that the vo a ^ 
oc doc ments produced in our diplomatie interchanges is likcly to degi 
n the contrary, the probability is that it will grow. 

As t anatter of fact, for some time various categories of mat rjal be 
been exeluded from the annual volumes, as ean be seen from the list civ o 
0: a tubsequent page. The Committee believes that further !nnitsi 
nvvb:necessary, both in the interest of prompter publication, aud 027 
potiey from a budgetary point of view. In considering this matter, t 
C orn ttee took into account four possibilities as suggested by the Divis e 


(1) Tighten up on present basis of selection, using the sime ren: 
of subjects but excluding more documents of marginal value. 

(2) Narrow the range of topics to be covered, leaving owi tos: 
marginal or of slight value. 

(3) Abandon the present comprehensive coverage of all orcas a 
all important ‘‘g@eneral’’ subjects (e.g., multilateral contoreriees cr 
ycar-by-year basis, and concentrate efforts on subjects or probleis 
oi major importance. On this basis compilations would be »a4de o 
released as soon as clearances are possible. 

(4) Abandon the idea of giving a continuous story in documenta: v 
form, and print only key policy papers. 


After mature consideration of the problem, the Committee consider «i 
thet the first two of these possibilities were more acceptable than the thi^l 
enc fourth. 

This. brings us to the question of clearance. It is quixotic to imaeine 
tuat cocuments in the field of foreign relations can be published wit hens 
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limitation of any kind. Consideration for the interest of other govern- 
ments in the record enters into the account and must so enter. Indeed, 
the Division is required by normal praetiee to ask for permission to publish 
documents originating in other foreign offices, or similar agencies. More- 
over, a long-standing regulation declares that omissions are permissible 
for the following reasons: 


(a) To avoid publication of matters which would tend to impede cur- 
rent diplomatie negotiations or other business. 

(b) To eondense the record and avoid repetition of needless details. 

(e) To preserve the confidence reposed in the Department by indi- 
viduals and by foreign governments. 

(d) To avoid giving needless offense to other nationalities or indi- 
viduals. 

(e) To eliminate personal opinions presented in despatehes and mot 
acted upon by the Department. To this consideration there is 
one qualifieation—in connection with major decisions it is de- 
sirable, where possible, to show the alternatives presented to the 
Department before the decision was made. 


These regulations were adopted in 1927, and are still in force. The 
rationale behind them is not diffieult to discover. Sharp eriticism of a 
government with which we are in alliance, in an official publication may be 
resented even if the eriticism goes back many years. The confidential 
remarks of a foreign minister, who is still an important figure in his own 
country, may be, if quoted, a matter of embarrassment to him, and to our 
diplomatic relations. It would be a dogmatic person, indeed, who would 
maintain that no occasion could possibly arise in which the publication of 
historical materials might cause present embarrassment. 

At the same time it is easy to take an unduly apprehensive view of the 
impact of historical materials on current negotiations and associations. 
And this is particularly true in such a country as the United States where 
the press catches up and publishes so much material on foreign affairs, 
not all of it flattering to other governments or individuals. It is in the 
interest of the public and the Department to secure as wide a public 
record as possible. There is no doubt in the minds of the members of the 
Committee that it should operate on this assumption, and should contend 
vigorously for maximum freedom. It should not conceal error, or re- 
versal of poliey. Where it meets with resistance, such resistanee is likely 
to eome from the so-ealled geographie desks, whose offieers may be and 
sometimes are over-sensitive as to the effects of publication. If the officer 
at the geographie desk is obdurate, appeal may be made, and is not infre- 
quently made, to the Secretary of State, and as a matter of record the 
Seeretary has not been ungenerous in meeting the views of the Division. 
But if appeal to the highest authority fails, what then? The question, as 
it seems to the Committee, is then one of proportion. If the materials 
to be exeised affeet the integrity of the scholarly record, it may be necessary 
not to publish at all until the problem of clearance ean be resolved. If, 
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vit (ae other haud, the objections taken relate to relatively smal «ait. 
with lo not affect in any important way the general picture o- leal 
i) Conelusions, then it may be desirable to publish with sorae i iaici 15 
of ilo i; et that in a given instance material has been omitted. The memes 
0. : :€ Division, the Committee desires to reiterate, are aecerecited scehota 
o aniopeachable integrity and fine training. They can le trusted 
exerels* their functions with sound judgment, and always with the de 
thet the record be as complete as possible. 

"atl regard to the questions of detail presented to the Commuitte> 
Lr, Ncble, the Committee believes (1) that an index is highly diskun: 


4 


— 


) It should be sufficient to identify individuals at the foot of the r’ 


paze, Guly indexed, on which their names appear. [One member be! 
a list of important figures in the front of the volume is desirable. | 

K is tie general view of the Committee that there should be o tank 

conton s, and that documents should be elassified by corntry ov senje 


and piinted in chronological order within these elassificatious. (t: Y". 


+ 


Committee is unanimously opposed to aseription. One member ef í 
Conanittee states the matter cogently: ‘It seems to me that aseri stion 
likely ^o mean more caution and less frankness on the part of those \' 
à c asled for their views, who write memoranda, and who drat pa» 
telezraus, Instructions, ete. The responsibility should be in no suis... 
aseription tends to do, upon these officers, but must always be is 
by the higher political officer." 

One final word: The problems involved in the Division ar» in no «7 
proble.us of personal competence or integrity. Nor can any systu 
pukliestion be devised which will not involve the exercise of judument s 


} 


discretion on the part of the staff. The work which they have in ehar © 


is volvininous in extent, the delays in execution are closely eonnevted 37 
tio heavy demands made upon the Division, with the enumbronsin ss 


eoverrnmental machinery, and with the very real problem of clearan c 


Jisse delays might conceivably be overcome, at least in part, tv »: 
eeoercus appropriations; but clearance is and will contiiue to ^e 
perom ial problem. There is a genuine dilemma involving, on the o 
Paid, the justified desire of the publie to be informed, on the oton, + 


nevess iy for maintaining confidential relationships with other sov": 


nts and protecting individuals or governments from necdhs. o (a 
The publie interest is, of course, the paramount consideration. Bed 


k 


formu a exists by which this interest ean be determined for all ites a. 


epscy, Inevitably, discretion must rest with those responsible ‘or pil 
cation That the Historical Division is and should be concerned with “ 


publicition of as full a record as is possible, taking into aceount all 1^ 


factor; in the equation, is the unanimous opinion of the Committee. 


THIRD HISPANO-LUSO-AMERICAN CONGRESS OF INTERNATIONAL LAW 
[a 1951 the first Hispano-Luso-American Congress took plave at Madri 


There was also created the Ilispano-Luso-American Institute oi Titers c 


Oe. this wiiter's note in 45 A.J.LL. 777-778 (1951). 
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tional Law. It has its seat at Madrid; the outstanding Spanish interna- 
tional lawyer, Professor José de Yanguas Messia is its Director. Like the 
American Institute of International Law, founded in 1912 by James Brown 
Seott and Alejandro Alvarez, it has obviously the universal Institut de 
Droit International as model. 

The second Congress was held at Sao Paulo in 1953, the third in October, 
1957, in Quito, Ecuador. There the Statutes of the Institute were ap- 
proved. Two resolutions were adopted with regard to conflict of laws: (1) 
the law governing the formalities and substantive requirements of mar- 
riage; as that law the lex loci celebrationis was proposed, which also corre- 
sponds to American law, but with three exceptions: the reservation of 
‘‘fraude à la loi’ marriages concluded before diplomatie or consular 
agents, and what the canon law calls “impedimenta dirimentia’’; the latter 
are governed by the personal law of each spouse, which in most of the 
countries concerned is the law of nationality, but in some the law of 
domicile; (2) the law which governs acts and occurrences on board an 
airplane in flight. This resolution is also conceived in terms of the quasi- 
universal treaty law. 

Three problems of international law were treated. First there is a draft 
treaty on the special legal status of nationals, pertaining to countries of 
the Hispano-Luso-American community. This is perfectly proper: for 
this treaty would create only particular international law, valid for the 
ratifying parties inter se. The resolution on state responsibility for dam- 
ages caused to foreigners contains, of course, the well-known political 
postulates of Latin America (non-intervention, equality as the maximum 
for aliens, narrow definition of denial of justice). The resolution on the 
‘dominio de las Naciones sobre el mar?! is based on the so-called ‘‘Prin- 
ciples of Mexico” of 1956 which are called ‘‘una expresión de la conciencia 
jurídica americana." We hardly understand how such a statement could 
have been made on October 12, 1957. The United States has protested in 
sharpest terms against the procedure and contents of these so-called 
'prineiples'' and has stated in unequivocal terms: ‘‘Much of the Resolu- 
tion is contrary to international law.''? 

The fourth Congress will be held from October 2 to 12, 1958, at Ciudad 
Trujillo, Dominican Republie. On its agenda are two problems of conflict 
of laws: personal and property relations between spouses, and interna- 
tional aerial criminal jurisdiction, as well as four problems of international 
law: revision of treaties; status, function and immunities of consular 
agents; immunities of diplomatie agents and—particularly interesting— 
the eo-ordination of the United Nations system for the pacifie settlement 
of international eonfliets with that of the Organization of Ameriean States 
(Rapporteur Professor Eduardo Jiménez de Aréchaga, Uruguay). 


Joser L. Kunz 


? For a full exposé see this writer’s study: ''Continental Shelf and International 
Law. Confusion and Abuse," in 50 A.J.LL. 828-853 (1956). 
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PRIZES INSTITUTED BY JAMES BROWN SCOTT IN MEMORY OF HIS MOTHER 
AND HIS SISTER JEANNETTE SCOTT 

The Institute of International Law has announced the subject for the 
Samvel Pufendorf Prize (1200 Swiss franes) to be awarded in 1960 The 
sub5]eet chosen is: ‘‘The Position of Third States with Regard to the 
Evrope:n Coal and Steel Community." 

The contest is open at anyone except members or associates, or former 
members or associates of the Institute. 

The essays submitted should be unpublished manuseripts of not less 
than 150 nor more than 500 pages, corresponding to a printed page o° 
octavo format. Essays may be written in English, Freneh, German, [telar 
or Spanish. They should be sent anonymously and in three copies. Each 
copy must be supplied with a double motto. The same mottoes should be 
inseribe | on an envelope containing the surname, the Christian names, the 
date and the place of birth, the nationality and the address of the enthor. 
The essays must be in the hands of the Secretary General of the Institute 
of International Law (Professor Hans Wehberg, 1 avenue de la Grenade, 
Geneva, Switzerland) not later than December 31, 1959. 

The cetailed rules of the competition will be found in the Annucire de 
UInstitit de Droit international, Vol. 46 (1956), p. 491. 

E. H. F. 


ANNUAL MEETING OF THE SOCIETY 


The American Society of International Law held its 52nd annual meet- 
ing at the Statler Hilton Hotel in Washington, D. C., April 24-26, 195S, 
The meeting was attended by approximately 300 persons. The genera! 
theme vas ‘‘International Law and the Political Process." The ssion- 
began cn Thursday afternoon, April 24, and concluded with the annue! 
dinner on Saturday evening, April 26. An innovation in the form of the 
meeting was made this year in that the sessions on Friday, April 25, 
consiste | of several simultaneous panel discussions. Three panel discus- 
sions took place in the morning of Friday and three others in the after- 
noon oi that day. Full sessions were held on Thursday afternocn anc 
evening, and Friday evening, with an informal reception for the members 
of the Society and their guests on Friday afternoon. All of the sessions 
concluded with a general discussion from the floor of the papers and 
connaerts of the panelists. 

The f rst session, beginning at 2:00 p.m. on Thursday, April 24, was de- 
voted to the subject of ‘‘The National Decision-Making Process and Inter- 
nationa’ Law." The principal speakers were Professor John M. Howell 
of East Carolina College, and Mr. Walter S. Surrey of the D. C. Bar, Under 
the title of ‘‘Grassroots International Law," Professor Howell diseussed 
the hearings held throughout the country in 1954 and 1955 by a suh- 
commit:ee of the Senate Foreign Relations Committee to ascertain publie 
opinion on the question of revising the United Nations Charter. Mr. 
Walter S. Surrey, taking as his subject ‘‘The Legislative Process and 
International Law,'' diseussed the róle of Congress in the development 
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and execution of United States foreign policy. Comments upon these two 
papers were provided by Dr. Alwyn V. Freeman, Deputy Representative 
of the International Atomic Energy Agency at United Nations Head- 
quarters, Dr. Charles G. Fenwick, Director, Department of International 
Law, of the Organization of American States, and Mr. Wesley W. Cook, 
Director, Upper South Region and Synthetic Yarn Division, Textile 
Workers’ Union of America, A.F.L.-C.I.O. 

On Thursday evening at 8:15 p.m., President Robert R. Wilson, in his 
address formally opening the 52nd annual meeting, discussed “‘Inter- 
national Law and Some Contemporary Problems." The guest speaker of 
the evening was Sir Leslie Munro, Ambassador of New Zealand to the 
United States, and President of the 12th Session of the United Nations 
General Assembly. Sir Leslie discussed ‘‘Recent Developments in the 
Rôle of the General Assembly in the Maintenance of Peace.’’ 

The general subject on Friday, April 25, was ‘‘Some Current Issues of 
U. S. Publie Policy and International Law.” Beginning at 10:00 a.m., 
simultaneous panel diseussions were held on the return of enemy-owned 
private property (Panel I), ‘‘Foreign Publie Entities as Litigants in the 
U. S. Courts’’ (Panel II), and the Interhandel Case (Panel III). 

On the subject of return of enemy-owned property, Mr. William Harvey 
Reeves of the New York Bar, and Professor Kenneth S. Carlston of the 
University of Illinois Law School, spoke in favor of return. Mr. Victor 
C. Folsom of the New York Bar, and Mr. Robert B. Ely, III, of the Penn- 
sylvania Bar, argued against return. The remarks of the panelists were 
followed by a lively discussion from the floor. 

Various aspects of ‘‘ Foreign Public Entities as Litigants in U. S. Courts"! 
were presented by Donald E. Claudy of the D. C. Bar, who discussed ‘‘ The 
Tate Letter and the National City Bank Case: Implications’’; Professor 
Alona E. Evans of Wellesley College, who spoke on the question ‘‘Should 
Sovereign Immunity be Governed by Reeiproeity ?''; and Miss Alice Ehren- 
feld of the Office of Legal Affairs, United Nations, who discussed ''United 
Nations Immunity Distinguished from Sovereign Immunity." Mr. George 
S. Leonard, of the Civil Division of the Department of Justice, presented 
some observations on ‘‘The United States as a Litigant in Foreign Courts." 

The principal speaker on the Interhandel Case was Mr. Malcolm S. 
Mason of the New York Bar, whose remarks were entitled ‘‘Some Inter- 
national Aspects of the General Aniline and Film Case." The ‘speaker 
supported the position of the United States in its dispute with Switzerland 
concerning the assets of Interhandel, now before the International Court 
of Justice, that the Court does not have jurisdiction over the dispute be- 
cause the matter involved is essentially within the domestic jurisdiction of 
the United States and has been reserved from the jurisdiction of the Court 
under the terms of the United States acceptance of the compulsory juris- 
diction clause. Contrary views were expressed by the panel of com- 
mentators, consisting of Professor Rosalind Branning of the University 
of Pittsburgh, Professor Herbert W. Briggs of Cornell University, Editor- 
in-Chief of this Journat, and Dr. Wallace McClure of the University of 
Virginia, and a lively debate ensued. 


ER NOTLS AND COMMENTS t 


Co Friday afternoon at 2:00 p.m. the general subject was * Coc(lietic* 
Nasional Policies and Some Current International Problems." Undir this 
needle the followme topics were discussed in separate panels: *‘Leus! 
Prout m- and the Politieal Situation in the Polar Areas" (ano IV 
J o+sd ction over Members of Armed Forces Serving on Foreign Tier: 
wry (anel V); and “Legal Problems of International Private Muti > 
pri" (Panel VI), 

"he p‘incipal speakers on the Polar areas were Professor Oscar Syarh e 

Ü (rs University of Florida, who diseussed ‘‘The Legal Status of th 
` aud Mr. John Wlanessian, Jr., U. S. National Connaittee 1C 
1957 os National Academy of Sciences, who spoke on ''Antavetici: Cir 
rert Na ional Interests and Legal Realities.” Comments were present s 
by Com nander Paul W. Frazier, U.S.N., Chief of Staff to Rear Admira 
Georze J. Dufek, U. S. Antaretic Projects Officer, Department of Defence 
end Alen F. Neidle, of the Office of the Legal Adviser of the Departiuy 1 
oi State. 

Poof ssor Richard Baxter of the Harvard Law School presented in: 
principe] address on the question of jurisdiction over members cf the arrie 
forees abroad, and took as his subject ‘‘ Jurisdiction over Vis:tine Force 
awl ihe Development of International Law,’’ in which he diseuss^d th: 
eri. aa jurisdiction provisions of the NATO Status of Forces Agreenacy 
ani eelited agreements. Comments from several points of view vi: 
prov del by Mr. Vincent Evans, Legal Adviser, United Kingdom Dense 
tion to the United Nations, Mr. Monroe Leigh, Assistant General (Couns 
| Juteruitional Affairs), Department of Defense, Reverend Joseph M. Ni 
SGT, Gcorgetown University Law Center, Mr. Fritz C. Menne, First Ser» 
ta v an l Legal Adviser, Embassy of the Federal Republic of Gormi y. 0: 
D: Uroano A. Zalra, Minister Counselor, Embassy of the Phibopivc 
The subject matter of this panel also provoked spirited disetssion. 

Or the subject of “Legal Problems of International Private Ente 
piis " the panelists were the Honorable James G. Fulton, of the Co: 
uií*e on Foreien Affairs of the House of Representatives, Mr. son 
Hos ra Alternate Representative of Costa Rica on the Council o" <i> 
O "i ni'ation of American States, Mr. Norman M. Littell of the Dos. ĉa 
and Professor Charles O. Galvin of Southern Methodist University Ga ° 
School. Representative Fulton was unable to present his paper in perso 
but it was read by his Administrative Assistant, Mr. Allan Hutelii-« 
Ar. Ilazera spoke on ‘‘Latin America’s Capital Requirerienis." J 
Littell diseussed ** Encouragement and Obstruction to Privat? Iascsti tue 
in For‘ien Investment Laws," and Professor Galvin offered “Comme . 
on the Oil and Gas Entrepreneur and Mineral Concessions in I at 
Aeria”? 

O4 lriday evening at 8:15 p.m. the general subject was ‘Recent Tece - 
nok vical Developments: Political and Legal Implications for the Irs 
nime] Community." Under this heading two papers were prouts 
04e by Dr. Eugène Pépin, Director of the Institute of International A > 
Lav a’ MeGill University, on ''Spaee Penetration," in which he discus 
the lecal problems related to the peaceful use of outer space, and oue Lv 
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Mr. Bernhard G. Bechhoefer of the D. C. Bar, entitled ‘‘ Weapons Control," 
discussing the international negotiations on disarmament and control of 
nuclear weapons. The two papers were followed by comments by Professor 
Oliver J. Lissitzyn of Columbia University, and Mr. Osear Schachter, Di- 
rector of the General Legal Division of the United Nations Office of Legal 
Affairs. 

On Saturday evening, April 26, at 7:00 p.m., the annual dinner con- 
cluding the sessions took place in the Federal Room of the Statler-Hilton. 
The speakers after dinner were the Honorable Loftus E. Becker, Legal 
Adviser of the Department of State, the Honorable Charles S. Rhyne, 
President of the American Bar Association, and His Excellency Señor 
Don Ricardo M. Arias E., Ambassador of Panama to the United States and 
to the Organization of American States. Mr. Becker discussed ‘‘Some 
Political Problems of the Legal Adviser,’’ referring particularly to the 
Interhandel Case before the International Court of Justice, the Girard 
ease regarding jurisdiction over members of the U. S. Armed Forees 
abroad, and the International Conference on the Law of Sea held in 
Geneva, Switzerland from February 4 to April 27, 1958. 

Mr. Rhyne spoke on ‘‘The Law’s Expansion in a Constrieted World,” 
emphasizing the necessity for substituting law for force in international 
relations, and urging: (1) creation by the State Department of a section of 
experts whose sole function would be to concentrate on law as a program 
capable of creating a ''break-through'' to achieve and maintain peace; 
(2) intensified effort by the organized bar to achieve such a ‘‘break- 
through’’; (3) maintenance of international law as a required course 
in American law schools; (4) furtherance by all government agencies of 
the use of law in all international contacts; (5) pressure upon the United 
Nations and other international agencies to bring law, legal procedures 
and legal methods to the forefront in all deliberations and to make more use 
of the International Court of Justice and its advisory jurisdiction; (6) 
united efforts by the lawyers of America in urging removal by the United 
States of the present reservation to its acceptance of the compulsory 
Jurisdiction of the International Court of Justice, so that such jurisdiction 
will apply to all international disputes in the future. 

Ambassador Arias in his remarks pointed out the efforts of Simon 
Bolívar to establish a continental organization for peace and co-operation, 
and outlined the Pan American movement which has culminated in the 
present Organization of American States. 

At the business meeting of the Society on Saturday morning, April 26, 
an informal report of the Committee on Study of Legal Problems of the 
United Nations was presented by Professor Louis B. Sohn, acting as 
chairman of the committee following the untimely death of Professor 
Clyde Eagleton, chairman of the committee, in January, 1958. The report 
discussed the domestie jurisdiction reservations to acceptance of the com- 
pulsory jurisdiction of the International Court of Justice and recom- 
mended that the United States withdraw its reservation. 

The report of the Committee on Publications of the Department of 
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State anl the United Nations was presented by Mr. Denys P. Myers, 
Chairman of the Committee, and after discussion the followmg resolutiou 
was adog ted by the Society: 


RESOLUTION ON DEPARTMENT OF STATE AND 
Untrep Nations PUBLICATIONS 


Whercas, The members of the American Society of Internatiore! 
Law in their several capacities as students, publicists, teachers and 
practitioners require an accurate knowledge of foreign relations es 
pvof ssional men and women and as citizens; and 

Whereas, Such accurate knowledge is available only as the J): pai- 
wen of State of the United States and such institutions as the Unite 
Nations provide the reeords of their action through the publications 
they issue; therefore, 

Be It Resolved by the American Society of Internationa!’ Law: 

1. That the Society welcomes the publication of American «rci: 
Poli y, 1950-1955: Basic Documents, and urges that preseit plans to 
vontmue the series annually be made a permanent policy of the De 
part nent of State; 

2. That the full record of our diplomacy, as represented by the 
“E reign Relations’’ series, be made available to the publie as socn 
as possible, in accordance with the principles of ‘‘historical objectivity’ 
a~ hid down in Regulation 045 of March 26, 1925, amnended cc 
Octcber 31, 1955. It appears that problems of clearance are at prescrt 
a wrious obstacle to the publication and release of many volannes 
that are compiled. The Society urges the Department of State and 
other interested agencies, within the limits of national seeurty, 10 
rollew a liberal policy of clearing the diplomatie papers in these vol- 
wines as expeditiously as possible, with a view to providing our public 
vit! the maximum possible information and thus promoting wide- 
sorcad understanding of our foreign policy in this critical era: 

3. That in preparing a further Digest of International Lao ihe 
hiel standard of scholarship established in the Moore Digest of 1906 
sho: Id be the criterion, and that the Department of State mieht use 
ull” appoint a professional advisory committee with that end in view. 
The Society notes with satisfaction the progress made in assomblir: 
mat rial and requests the Secretary of State to provide adequate 
personnel and funds for its immediate completion and publicet on of 
the new Digest ; 

4. That the Society again urges that provision be made for the 
resi mption of compiling data and for publication of the indispensable 
Uni'ed States Treaty Developments; 

^. That the Society congratulates the United Nations Secretariat 
vpoi its notable progress in publishing the Treaty Series and notes 
that the program calls for publication of registered material withir 
a year of its receipt, an aim to be realized in 1959; 

6. That the Society deplores the delay in making promptly available 
the invaluable supplements to the Repertory of the Practice of the 
United Nations Organs; 

T That the Society welcomes the project to publish the judements 
cf tie United Nations Administrative Tribunal, a volume which sho. 
take full cognizance of the prior League of Nations decisions in the 
same field ; 

8 That publication of the records initiated by the International 
Lav Commission meets a real need, which should be further met hy 
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publication of records of international conferences on both publie and 
private international law held under the auspices of the United 
Nations; 

9. That the Soeiety does not understand that resolution 1203 (XII) 
ealling for reduction of ‘‘documentation’’ by 25% applies in principle 
to United Nations records. 


Upon the recommendation of the Committee on the Hudson Medal, the 
Soelety voted to award the medal in 1959 to Lord MeNair for his outstand- 
ing achievements and contributions in the field of international law. The 
award will be conferred at the annual meeting of the Society next April. 

The following officers were eleeted for the coming year: 

Honorary President: The Honorable John Foster Dulles 

President: Professor Myres S. MeDougal 

Vice Presidents: Professor Herbert W. Briggs, Mr. Herman Phleger, 
and Mr. Edgar Turlington. 

The present Honorary Vice Presidents were re-elected, with the ad- 
dition of Professor Robert R. Wilson, outgoing President of the Society. 

Professor Brunson MacChesney was elected to the Executive Council 
to serve until 1960, filling a vacancy, and the following were elected to 
serve until 1961: Miss Ruth Bacon of the Department of State; Pro- 
fessor David R. Deener, Duke University; Professor Wolfgang Friedmann, 
Columbia University; Professor J. Eugene Harley, University of Southern 
California; Professor Sherman S. Hayden, Clark University; Mr. Charles 
S. Rhyne, President, American Bar Association; Professor William G. 
Rice, Wisconsin University Law School; and Mr. I. N. P. Stokes of the 
New York Bar. | 

The Committee on Nominations for the eoming year was elected as 
follows: Professor Kenneth 8. Carlston, Chairman; Dr. Martin Domke, Mr. 
Harry LeRoy Jones, Professor Louis B. Sohn, and Miss Marjory Whiteman. 

The Exeeutive Couneil of the Society at its meeting on April 26, 1958, 
eleeted the following offieers: Honorable Edward Dumbauld, Seeretary ; Mr. 
Edward L. Merrigan, Treasurer; and appointed Miss Eleanor H. Finch, 
Executive Secretary and Secretary of the Board of Editors of the JOURNAL, 
and Mr. Denys P. Myers, Assistant Treasurer. 

The Board of Editors was re-elected for the coming year, and three new 
members were added: Professors R. R. Baxter and Louis B. Sohn, of Har- 
vard Law Sehool, and Mr. James Nevins Hyde of the New York Bar. 
Professors Pitman B. Potter and John B. Whitton, and Mr. Edgar Turling- 
ton, previously active members of the Board, were elected Honorary Editors, 

Eveanor H. FiNcH 
Executive Secretary 


JUDICIAL DECISIONS * 


By Brunson MaACCRHESNEY 
Of the Board of Editors 


“ae treaties- liberal construction—taz on U. S. trustee for Vite 
Fingdom beneficiaries 


AVCRICAN Trust Company v, SmMytH. 247 F.2d 149. 
U. 3. Ct. AL, 9th Circuit, July 8, 1957. Orr, Ct.J. 


Plain iff, as testamentary trustee, sued to recover capital gains tax per 
ande> protest. All the beneficiaries of the trust were resicents cf th 
nied &ingdom end not engaged in trade or business in the U uted States 
Tle wore not, however, entitled to current ineome under the trust. 1X 
‘ardent claimed ou the basis of U. S. tax law that the plaintiff was taxable 
on the :«apital gain made in 1946. Construing Article XIV of th» 1945 
Cepen jon. between the United States of America and the United Kore 
dom, tb» lower court found for defendant. 141 F.Supp. 414 (U. 5. Ds, 
Ut, N.D., Calif. S.D., June 4, 1946, Carter, D.J.), noted in 51 A.J.II. 
123 1:57). Reversing the decision below, the court held * in part: 


. .« The problem for solution is: was the capital gain here ir volve 
excmpt from United States income tax by virtue of Article XIV c` 
Income Tax Convention between the United States and the Unite 
Kingdom of Great Britain and Northern Ireland, signed Apri N. 
19 5, effective January 1, 1945, 60 Stat. 1377, hereafter the '' Tresty. 

Article XIV of the Treaty provided: 

' A resident of the United Kingdom not engaged in trade cr 
business in the United States shall be exempt from United State. 
tax on gains from the sale or exchange of capital assets.” 

t is agreed that the benefielaries were not engaged in ice €^ 
bu ness in the United States during 1946. 

:22(b) (7), Internal Revenue Code of 1939, 26 U.S.C.A. $22 b 
(7+, provided: 

'*(b) Exclusions from gross income. The following Hems sho : 
not be included in gross income and shall be exempt from toxatia: 
under this chapter: 95 = $ 

'* (1) Income exempt under treaty. Income of any kind. 10 07 
extent required by any treaty obligation of the Un ted States. 

Che following Treasury Regulation was in force and effect in 121€: 

‘See. 7.519 Exemption from, or reduction in rate of, Uriteü 
States Tax in the Case of Dividends, Interest, Royalties, Nature! 
Resource Royalties, and Real Property Rentals. 


Cou E D» E 
Beneficiaries of an estate or trust—A non-resident alon who 
is a resident of the United Kingdom and who is a beneficiary o” 


The ossistance of Hardy C. Dillard of the Board of Editors on the Commonweelth 
eree is gratefully acknowledged. 1 Footnotes omitted. 
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a domestie estate or trust shall be entitled to the exemption, or 
reduetion in the rate of tax, as the ease may be provided in 
Artieles VI, VII, VIII, IX, and XIV of the convention with 
respeet to dividends, interest, royalties, natural resouree royalties, 
rentals from real property, and capital gains to the extent such 
item or items are included in his distributwe share of income of 
such estate or trust if he is taxable in the United Kingdom on 
such income and is not engaged in trade or business in the United 
States through a permanent establishment. * * *’’ (Italics sup- 
plied. ) 

The Government contends that while the Treaty exempts the capital 
gains tax on the distributive share of the British beneficiaries, it does 
not extend the exemption to the trust which, it is urged, is a separate 
taxable entity under the Internal Revenue Code. The Government’s 
argument is bottomed upon the theory that the capital gain resulting 
from the sale of trust property was not income of the beneficiaries 
and remaindermen of the trust, but was income taxable to the trustee. 
In an attempt to sustain this theory, resort is had to the domestic 
scheme of taxation in the United States where a trust is conceded to 
be a distinct taxable entity, subject to taxation upon income which is 
not eurrently distributable to the beneficiaries. 

Appellant concedes that were it not for the Treaty provision, this 
argument might be entirely proper, but insists that Article XIV of the 
Treaty controls and by its terms exempts not only the tax on the 
capital gain upon the British beneficiaries, but also the tax upon the 
trust retaining the gain, notwithstanding absence of a current distri- 
bution. 

We conceive the purpose of the Treaty to have been full reciprocity 
and equality of tax treatment between nationals of the United States 
and the United Kingdom. Such being the ease, this purpose requires 
a broad construction of Article XIV, so as to relieve the British 
beneficiaries from the burden of the capital gains tax to the same 
extent, In a given situation, as a United States beneficiary would be in 
a similar position in the United Kingdom. 

A broad, equitable purpose of the Treaty to exempt capital gains 
from taxation when a United Kingdom resident would otherwise 
sustain the burden of the tax directly or indirectly should be given 
effect. without regard to our domestie scheme of taxation, in which the 
interposition of a bare legal title in the trustee is considered a separate 
taxable entity. A treaty, being a compact between two sovereigns, 
must be construed broadly to accomplish the intent of the contracting 
parties. Such an intent is not consonant with the Government’s po- 
sition in this case... . 

[Quotations from Hauenstein v. Lynham, 100 U. S. 483, and Factor 
v. Laubenheimer, 290 U. S. 276, omitted.] 

This is also true as to the Ineome Tax Convention, its purpose being 
to secure reciprocity and equality of tax treatment between the 
nationals of the two eontraeting parties. The Ineome Tax Convention 
between the United States and the United Kingdom has the status of 
a treaty, and consequently, is ‘‘the supreme Law of the Land." U.S. 
Const. art. VI, cl. 2. 

In eonstruing the terms of the Treaty, we are constrained to look 
‘‘within the four corners of the Treaty” keeping in mind the purpose 
of the contracting parties. Any resort to domestie law must be de- 
rived from the express terms of the Treaty itself. Article II(3) of 
the Treaty provides: 
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“In the application of the provisions of the present Conventie» 
hy one of the Contracting Parties any term not otherwise Iefine: 
Shall, unless the context otherwise requires, have "he mweanin: 
which it has under the laws of that Contracting Party relaiin: 
io the taxes which are the subject of the present Convention. 

"he precise provisions of Article NIV, viz: ‘‘resident of the Unite’ 
X riedom"* is specifically defined by the Treaty; ‘‘gains from the sa 
or xchange of capital assets’’ has a special meaning derived trow hot 
stainte and Judicial decision in United States tax law. But “exempt | 
‘Ss 1owhere defined in the Treaty, nor in the Internal Revenue Coce 
SF 1959, Therefore, we are required to construe the term ‘* -xemyy 
im ^ceordanee with what we believe to be the intent of the eoctract/vc 
‘ties, in order to achieve reciprocity between similarly situate : 
Ciited States and United Kingdom taxpayers. 

We think ‘‘exempt’’ was employed in its broadest meaning. siv- 
nl:ying a release from economie burden. If the capital gains tax is 
inoosed on the trust in the instant ease, the United Kingdon ben - 
fic aries and remaindermen are burdened economically with the Unitc.! 
Nites tax, as it diminishes both their respective incomes and corns 
dr tributions. 

We are not persuaded that the contracting parties intended suh 
an economic burden be placed on United Kingdom taxpayers. when © 
a similar situation a United States income beneficiary or remain dermen 
would not have a similar burden arising from United K ngecom tex. - 
tien, 

A study of the Articles of the Convention indicates an attemp ‘9 
ac ileve a thoroughgoing reciprocity between the two aatiois tax 
payers in similar situations. Upon its face Article XIV does n 
pertray any concession by the United Kingdom. The policy of reci- 
p'oeitv is apparent, however, when it is realized that the Unite’! 
K nedom does not impose an income tax upon capital ga ns; Kos 
ol vious there was no occasion for any express eoneession on this poi: 
bs it. 

The exemption found in Article XIV is not solely limited to 2 
United Kinedom resident who would report and pay the iux. 42 
a) alogous situation occurs when a United Kingdom resident holdin 
le cal title to a capital asset located in the United States sells ii ef 2 
e: in: in such a situation there is no question but that he world |: 
ex mpt under Article XIV. Then, if the broad and overrid!iz ‘ute 7 
oi the contracting parties to achieve reciprocity is to be given ec t. 
hew can a distinction reasonably be made where the United Kingdon 
resident has equitable ownership? 

The Government's contention that the trust is a separate texakle 
ertity under domestie law and henee not a resident of the Unites 
K.nedom, is rather finely drawn and entirely overlooks the ev'de + 
p rpose of the Treaty. The phrase ‘‘A resident of the Unite} Kire- 
dein" found in Article XIV, and defined in Article IL,1) (i9. dcos 
not refer to concepts of tax entities under American domestic tax law. 
Tie relevant concept is the economic burden upon the individual tox- 
pover, and the chief purpose of the Treaty is relief from the ecoromwie 
burden of double taxation. The Proclamation preceding the Trea‘y, 
wich reads: 

‘Desiring to conclude a Convention for the avoidence of doute 
taxation and the prevention of fiscal evasion with respect to taxrs 
on income, ? * 9? 

si stains our conclusion. 
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Article XIV exempted the tax upon the eapital gain to the trust. 
The intervention of a trust and trustee having legal title did not 
contradict the pattern of reciprocal taxation and impose an unin- 
tended economic burden. 

The fact that the Income Tax Convention between the United States 
and the United Kingdom does not contain a ‘‘savings clause’’ found 
in sixteen of twenty Tax Conventions negotiated by the United States 
is significant, Treaties contaming the usual ‘‘savings clause’’ were 
negotiated both before and after the United Kingdom Treaty. The 
purpose of the ''savings clause,’’ as we read it, was to make plain that 
the United States reserved the right to inelude all items of income 
taxable under its revenue laws. Hence, were we here dealing with 
a treaty eontaining a savings clause, a different result might possibly 
be reached. Thus, it seems that the savings clause was incorporated 
into certain treaties with the express purpose of limiting exemptions. 
Its omission from the United Kingdom Treaty is further evidence of 
a purpose to exempt completely income from capital gains belonging 
io residents of the United Kingdom, regardless of where lodged be- 
tween the time of receipt and distribution. . . 


Trading with the Enemy Act—1951 Joint Resolution of Congress 
terminating war with Germany—standing to sue 


FARBENFABRIKEN BAYER, A.G. v, STERLING Drue, Inc. 251 F.2d 300. 
U. S. Ct. A., 3rd Circuit, Jan. 2, 1958. Biggs, C.J. Certiorari de- 
nied May 19, 1958. 


Plaintiff, a German corporation, brought action against defendant 
American corporation for alleged breach of contract occurring in 1941, or 
shortly thereafter, and prior to January 1, 1947. The claims on which 
action was brought were subject to seizure and vesting under the Trading 
with the Enemy Act of 19177  Defendant's answer alleged as an af- 
firmative defense the express limitation in House Joint Resolution No. 289, 
approved October 19, 1951? In the District Court, the defendant's 
motion for judgment was denied and the action dismissed without prejudice. 
148 F.Supp. 733 (U. S. Dist. Ct., D. N.J., Feb. 5, 1957. W. F. Smith, 
D.J.), digested in 51 A.J.LL. 639 (1957). In reversing the judgment 
below, the court said in part: ? 


The plaintiff, Farbenfabriken Bayer A. G. (Farben), a corpora- 
tion organized under the laws of the Federal Republie of West Ger- 
many, a former enemy alien within the meaning of Section 2(a) of 
the Trading with the Enemy Act, 50 U.S.C.A., App. $2(a), seeks an 
accounting and other relief against Sterling Drug, Ine. (Sterling), 
basing its claims on alleged breaches of a cartel agreement, occurring 
in 1941 or soon thereafter. These claims, choses-in-action, constitute 
'property"' within the meaning of the Act, Propper v. Clark, 391 
U. S. 472, 480 (1949), and were not seized by the Alien Property 
Custodian though subject to seizure and vesting under Seetion 5(b), 
50 U.S.C.A. App. $5(b). Sterling contends that Farben has no right 
to ‘‘institute or maintain" its action, in view of the limitation or 


150 U.S.C.A. Appendix, $1 et seq. 
265 Stat. 451, 46 A.J.LI. Supp. 13 (1952). 
3 Footnotes omitted. 
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re.ervation contained in Joint Resolution No. 289, 65 Stat. 151, as- 
proved October 19, 1951, 50 U.S.C.A. App. XX. Sterling moved for 
ju lement on the pleadings under Rule 12(c) and for summary jud-- 
meut under Rule 56(b), Fed. R. Civ. Proe., 28 U.S.C. The Court 
blow agreed with Sterling that Farben could not maintain its suit 
bi t did not concur in Sterling's view that it was entitled to a judgment 
or the merits under the rules cited and therefore «dismissed thr 
action without prejudice to Farben to mstitute and maintain a 
now action when the disqualification deemed by the court to have 
been imposed by Executive Order No. 8389, April 10, 1940, 5 Feil. 
Reg, 1400 as amended, Executive Order No. 8785, June 14, 1941, 6 
Fed. Reg. 2597, pursuant to Section 5(b) of the Act has been remove. 
Sce 148 F. Supp. 733 (1957). 

... Following the enactment of the Joint Resolution Preside 
Truman on October 24, 1951 proclaimed a termination of the state of 
war with Germany. Proc. 2950, 16 F. R., (Oct.), p. 10,915. 

Farben has advanced several theories under any one of which it 
asserts that it 1s entitled to maintain the present action. We will 
discuss its principal eontention only for we deem it to be dispositive 
of the appeal. Put briefly, Farben's principal argument is that tie 
Joint Resolution and the Presidential Proclamation gives it lec 
stand: in the court below and entitles it to maintain the suit even 
if it be the fact that its property under the Joint Resolution st'll 
remained subject to vesting and seizure. Sterling asserts tha: the 
"tatus! of the property under the Joint Resolution remains the sa ve 
as when Farben was an enemy alien and since as an enemy alien it 
was unable to maintain a suit in our courts, it cannot do so new. 
We cannot agree. 

Our primer in resolving the controversy is, of course, the Tradiug 
with the Enemy Aet, as amended. We need not diseuss the pvo- 
v sions of the Aet at length for its purposes and its application ere 
too well known. It is sufficient to state here that it authorized +1 
President to sequester or seize property of enemy governtients er 
eiemy aliens inter alia, as defined by Section 2, to the end that i^e 
l nited States might successfully prosecute all objects of war. United 
States v. Chemical. Foundation, 272 U. S. 1 (1926); Koehler v. 
(lark, 110 F. 2d 779 (9 Cir. 1942). See Dulles, The Vesting Powers 
or the Alien Property Custodian, 28 Cornell L.Q. 245 (1913. Noe 
also the First War Powers Aet, 55 Stat. 839 (1941), 50 U.gS.C.A., 
^ pp. Title III, amending Section 5(b) of the Trading with the Enenry 
Aci, It is agreed that Farben was an enemy alien. It is also agreed 
tiat the property, the ehoses-in-aetion, which are the subject of this 
suit were never seized. 

Nothing in the Aet prohibits an enemy alien from ma‘ntein-ug 
ə suit in our courts. In respect to the bringing of suits Section T b) 
cf the Act provides in pertinent part: ''Nothing in this Act shall he 
ceemed to authorize the prosecution of any suit or action at law or 
ia equity in any court within the United States by an enemy or ally 
cf an enemy prior to the end of the war....’’ In short Coneress 
in respect to an enemy maintaining a suit within the United States 
was content to rely on decisional or common law. The early rule of 
law, sometimes referred to very generally as ‘‘the common lew rulo," 
that the King’s subjects had a duty to plunder the King's enemies 
subsequently modified to a prohibition, personal to an enemy, inal 
aua enemy he could not maintain a suit, discussed in Petition of Bern 
heimer, 130 F. 2d 396 (8 Cir. 1942), has been so altered that the 
Supreme Court has stated that ‘‘the sole objection to giving judgment 
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for an alien goes only so far as it would give aid or eomfort to the 
other side." Ex Parte Kawato, 317 U. S. 69 (1942), quoting in part 
from Berge-F'orbes Co. v. Heve, 251 U. 8. 323. 

We are somewhat troubled by the statement in Kawato that ''Sec- 
tion 7 bars from the courts only an ‘enemy or ally of an enemy,’ ”’ 
317 U. S. at p. 75, but we are of the opinion that a failure to authorize 
a suit is a bar to suit when the strict common law rule that an enemy 
cannot maintain a suit in our courts is in effect, and that this is what 
the Supreme Court had in mind. Cf. Ex Parte Colonna, 314 U. S. 
910 (1942), wherein it was stated per curiam by the Supreme Court 
refusing leave to file a petition for writs of mandamus and prohibition 
to be issued to this court: ‘‘This provision [Section 7(b)] was inserted 
in the Act in the light of the principle, recognized by Congress and 
by this Court, that war suspends the right of enemy plaintiffs, to 
prosecute actions in our courts.’ It follows that we must hold that 
though the property choses-in-action, was available to Farben prior 
to the declaration of war between the United States and Germany on 
December 11, 1941, 55 Stat. 796, upon the declaration of a state of war 
by Congress on that date, the right of Farben to institute suit was 
then suspended. The disability caused by the suspension was a per- 
sonal one as we have stated. It was not a substantive failure of the 
causes of action. They continued to exist but could not be sued upon 
in a court in the United States. 

On December 31, 1946, the President proclaimed the cessation of 
hostilities of World War II. See Proclamation 2950, supra. Then 
came the enactment of the Joint Resolution of October 19, 1951 with 
which we are concerned and Proclamation 2950 by the President 
followed it by four days. Whether or not Farben could have main- 
tained its suit during the period from December 31, 1946 to October 
19 or 21, 1951, is a question with which we need not concern ourselves 
for the suit at bar was commenced on September 28, 1955. 

We are of the opinion that Farben is entitled to maintain its suit. 
The purpose of the Joint Resolution and its proviso is made very 
clear by its legislative history. The Joint Resolution was enacted at 
the request of the President. The Senate Report, Sen. Rept. 892, 
82nd Cong., lst Sess, Para. 8 (1951) refers to the Presidential 
message, quoting from it the reason for the President's request. This 
was that it was necessary to retain control of German property 
already vested and possibly to vest other German property, even 
though the war had terminated. 

Congress intended to terminate the state of war so as to remove 
the disqualifications of German nationals as enemies but deemed it 
necessary to make certain that the President should retain the right 
to vest certain German property. The proviso of the Joint Resolu- 
tion was designed to effect this end; a result which was deemed to be 
in doubt ‘‘unless expressly provided for in new legislation." The 
terms of the proviso were held to effect the result intended. Ladue 
& Co. v. Brownell, 220 F. 2d 468 (7 Cir. 1955). In brief it was the 
intention of Congress to effect peace between the Federal Republie 
of West Germany and German nationals and the United States and 
to restore the normal rights and relations ordinarily in effect between 
friendly peoples but to retain and obtain control of Germanie prop- 
erty in the United States under Section 5(b) of the Act where neces- 
sary. We have no doubt the legal effect of the Joint Resolution and 
the Proelamation engrafted on the Trading with the Enemy Aet was 
to wipe out the suspension of the right of a German national to bring 
suit in the United States. 


C: 
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"he error of the court below lies, we believe, in its approa:') 1: 
term ''status"' as employed in the Joint Resolution. While the eod < 
properly held that property of a former German enemy alin wi. 
su ject to vesting and seizure at the will of the Executive, the p ni ° 
eaveern of both the President and the Congress was with the pov 
ol the Executive to vest property and not with access to souris 13 if: 
Ciited States. The term ‘‘status’’ is properly used in respect ty 
relationship to property, viz, ownership of property or a risht ' 
po-sess property. The proviso deals with ownership in or a risti 
to property. The right to bring a suit, to access to a court may m 
be deseribed properly as a status. It is a general rig it cf a per. 
vecnral, not of a substantive, character. One does not say the: 
pli intiff possesses the status to bring a suit. He either has o rie’ 
to maintain a suit or he does not but his right of access to à cre: 
is a personal qualification and is not a status. 

We conclude therefore that Farben is entitled to maintain its su: 
ani, if the nature of its causes of action and the eviden:e peri: 2o 
secure judgment in the court below. Beyond this the way is poir’ 
ou by Ziltinan v. MeGrath, 341 U. S. 446, 449—552 (19510, wbi 
he d that attachment levies against American holders of cianus aceon. 
German banks were not nullities though, of course, trensfer of i| 
fuids could not be effected without a license. See Propoer v. Clr. 
337 U. S. 472 (1949), Orvis v. Brownell, 345 U. N. 183 (19521. M> 
Jistice Douvlas’s dissenting opinion id. at p. 191, and Polisi Hc: 
v. Banca Nationale Rumanici, 288 N.Y. 332, 43 N.E. 2d 345 189 52 
In Zittman the claims had been vested in the Alien Property Custcc tp - 
wlile Farben s claims have not been seized. Publie Cireulas No 3. 
8 ER. §511.331 (d), throws light upon the problem eoafrontiug i 
This explains the purpose of General Ruling No. 12, 5 CERF, 
$711.212, promulgated pursuant to Section 5(b) of the Trading vi^ 
th: Enemy Act. In pertinent part Section 511.212(d) states thet t. ^ 
Treasury does not desire to interfere with litigation concerning eac, 
alons ''so long as it is clearly understood that judicial pro-c.- 
ea mot, without a license or other authorization from the Secvsiery . 
tho Treasury, operate to transfer or create any interest in blo «ket 
property." In so holding we assume arguendo that Facben's clines 
ar: still blocked or frozen by Executive Order 83859 as amended Ly 
Executive Order 8785 and General Rule No. 12. We need co | 
further to dispose of the appeal at bar for Farben may not secure 5 
julement against Sterling. If Farben should secure a mure 7 
avainst Sterling and then seek execution on the judgment, it wi] > 
nceessary for the court below to determine whether General Licens 
No. 101, Section 511.101, 8 C.F.R. (Com. Supp.) has freed Farben ~ 
eliims then reduced to judgment... . 


Tc ration-—intceest in property in foreign government—use for paa 
NUP POSE 


Fraggg-BRAcE Overseas Corp. v. Sr. JoHN. 9 D.L.R. 2d 391. 
Now Brunswick Sup. Ct, May 9, 1957. Bridges, Richard anè Jones, 
JJ. 


‘artain real and personal property in the possession of appellant was 


assesse l for municipal taxes. Appellants had a contract with the United 
States to construct a series of radar installations extending from New- 
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foundland westward across Canada, as a part of a continental defense 
system known as the Pine Tree Line.” The contract provided that title to 
all property purchased by the contractor, for which the contractor was 
entitled to be reimbursed as a direct cost, should vest in the United States 
upon delivery by the vendor and title to all other property, the cost of 
which was reimbursable under the contract, should vest upon the com- 
mencement of its use in the performance of the contract. Furthermore, 
title to such property was not to be affected by affixation to any realty. 
Thereupon, the contractor leased property and built temporary office and 
radio facilities thereon. The construction was pursuant to the contact 
and the materials were procured on purchase order forms supplied by the 
United States. One building was occupied by U. 8. Government officials. 
Appellant never used any of the buildings for any other contracts. 

On appeal, appellants were held properly taxable on their interest in 
the premises and the buildings because they had legal title as trustees 
of the United States Government. Though the buildings were constructed 
from materials the title to which had vested in the United States under the 
eontract, the contract clause denying loss of title by affixation to realty 
was binding only between the parties and not as to the taxing authorities 
who were empowered under clause (A) of s. lof the Rates and Taxes Act 
to tax buildings affixed to the soil. However, the contractor acquired no 
proprietary rights in the personal property, as sueh property was wholly 
owned by the United States and was being used for publie or national 
purposes. Accordingly, it was immune from municipal taxation. 

Richard, J., for the court, found no analogy to Holroyd v. Marshall 
(1862), 10 H.L.C. 191, 11 E.R. 999, as in the instant case the contractors 
did not acquire the personal property for their own account so as to have 
a beneficial mterest, but solely for the account of the United States Gov- 


ernment. In regard to the exemption of the personal property, Richard, 
J., stated: 


Could the United States have been assessed for such personal 
property? Could the United States as owners have elaimed immunity 
from taxation? The eriterion is whether such personal property was 
owned and being used in Canada by the United States, a foreign 

‘power, for publie or national purposes. There cannot be very much 
doubt that the chain of outposts across the northern part of Canada 
was for the national defence of the whole of America. The evidence 
is to the effect that the goods warehoused in Saint John were ma- 
terials and supplies destined to the construction of such defences. 
That they were in the possession of either Fraser-Brace or Drake- 
Merritt contractors for the construction of such defences is to my 
mind immaterial. As such contractors, they were the mere agents 
of the United States and their role was in no way different than had 
such goods been in the possession of the army personnel of the United 
States and no doubt some of this property, such as motor vehicles 
and office equipment was used by such personnel, part of the build- 
ings being used by them. By the same token I cannot draw any 
distinction between materials which went directly into the construc- 


* This line is not to be confused with the DEW Line which is nearer the Aretie 
(DEW designates Distant Early Warning) .—Ep. 
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to ol these defence outposts, and the other personal piopi» s. 

^s fice and radio equipment as well as motor vehicles whih we: 
OS decessary as machinery for the earrying out of the works v bic 
"eio beme done. This personal property was neither or the ec. 
er ionee nor for the personal benefit of the contractors and r sei 

o lar removed from the site of the actual construction, geoure otea 
coi tions made it necessary that such property be kept mm a cc, 
cuca aS Was maintained in New Brunswick. 

When does a foreign Sovereign possess immunity from suit o 
tea al proceedings in a foreign country? What is the besis jor siu 
aeounity and why, and where is such immunity recognized? Pe 
iv-thmstanees under which the principle has been applied we ~ 
suf in Beecus S.R.L. v. Scevieio Nacional del Trigo, 11956 Boos 
SR. 715. This ease, not exactly im point with the present met 
nevertheless illustrates the situations and conditions whe'e nnmnnn 
rom legal process has been invoked by a foreign Sovereivn en: 
whore, notwithstanding that it might appear such immunity may ley: 
wl Waived or lost, yet the principle has been applied because ‘r 
‘orien Sovereign is the only one who ean forego suca imutin ii 


p 113.) 


Piidees, J., dissenting with respect to granting immunity to the porsouc! 
pro ert vy, stated: 


(t sas not being used by the United States Government for b. D'i? ( 
ap ional purposes but by Fraser-Brace in the performance cf (c 
1 tract. To hold the personal property exempt on the eroac( ( 
sovercign immunity would I think be too great an extension e` it 
doctrine. In the cases in which it has been held to apply, the peo 
erty has, I think, been under the control or in the possession o ‘| 
‘oleign state or a Department thereof which it was not wher <i 
ass ssments Iu question were made. (p. 399.) 

Yle cefusal of the court to extend immunity to the real propecty >: 
bes s ty Richard, J., on a title analysis, since the evidenve indicated in 
bdo wes vested in appellants (pp. 406, 407). 

D id ses, J, after discussing a number of familiar cases, n dieoted. th, 
«uo .cpinion the realty was not destined to the publie use of the Vait: 
S s noverument, nor was it being used for substantially natio 3l « 
pi Ee ourposes of the United States. Any other buildings suitably lew, 
coukl Fave served the purpose, and once vacated the buildi gs verce ot: 
to no tse by the United States Government. They were, in fact, tum l 
over te Crown Assets Corp. of Canada (pp. 398-399), 


Al eus-- detention by immigration officials at airport—.' liens Git 
"3 interpreted- -false ünprisonient—damages 


Ki CHENMEISteR V. Hlloug OFFICE AND ANOTHER. [1958.1 All E.R 
ISD, 
Queen's Bench Div.. Jan. 27, 28, 29, 1958. Barry, J. 
P ai: tiff was a German citizen living in Dublin. During World War : 
he "ad been interned in England and upon his release was listed as os 


Dd. esse is noted in 51 A.J.I.L. 427 (1957). Appeal to the House of Lor - 


jc ee. diig, 
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whom immigration authorities were to refuse leave to land in England. 
In April, 1955, plaintiff decided to visit the Hanover Trade Fair and for 
this purpose booked air passage via K.L.M. from Dublin to Amsterdam. 
On his return flight, he was informed that his plane would land at London 
Airport where through passengers to Dublin would be transferred to Aer 
Lingus. The London Airport is in two seetions—northern and central— 
separated by a distanee of approximately one mile with no physieal 
eontrols preventing egress from the perimeter of the airport. Prior to 
embarking at Amsterdam, plaintiff had been told that no English visa 
would be required; furthermore, landing cards were not issued to through 
passengers to Eire upon landing at the London Airport. The K.L.M. 
plane landed at the London Airport (northern section) at 6 p.m. on 
April 27; the flight to Dublin was to leave at 8:45 p.m. (central section) 
the same evening. Plaintiff missed this flight because he was detained by 
immigration officials in the northern section of the airport for approxi- 
mately two and a half hours while checking on his status. The Aliens 
Restriction Act of 1914, as amended in 1919, conferred on the Crown power 
to impose various restrictions on aliens. The Aliens Order 1953, made 
pursuant to this authority, provided in Article 1 that landing in the 
United Kingdom should not be effected except with the leave of an immi- 
gration officer. An exception was contained in Article 2 covering tem- 
porary landings. Article 2 (1) (b), on which plaintiff rested his case, 
provided that leave to land shall not be required: 


.. . (b) in the ease of an alien who lands from an aireraft at an 
approved port for the purpose only of embarkation in an aircraft at 
the same port, and remains throughout the period between his landing 
and embarkation, within such premises or limits as may be approved 
for the purpose by an immigration officer. 


Paragraph (2) of Article 2 further provided, however, that: 


Notwithstanding anything in para. (1) of this article, an immigra- 
tion officer may at anytime—(a) give notice to an alien who is for 
the time being on board a ship or aircraft prohibiting him from land- 
ing without leave thereunder; or (b) grant or refuse leave to land 
to an alien who is within the United Kingdom after landing without 
leave thereunder; and thereupon the said para. (1) (of art. 2) shall 
cease to apply to the alien. 


In an action for false imprisonment, the court held that plaintiff’s de- 
tention was illegal because, although Article 2 (1) (b) eonferred a certain 
discretion on immigration officials as to the premises on which aliens might 
remain, it could not be exercised so as to frustrate the purpose of paragraph 
(b), which allowed aliens to land without leave for purposes of embarking 
on another aircraft. Furthermore, if the immigration authorities appre- 
hended danger in allowing the alien to land, their remedy was to refuse 
leave to land under Article 2 (2) which had not been done. 

The court stated: 


J have indicated that no express powers of detention are conferred 
under art, 2 (1) (b). Counsel for the plaintiff has rightly conceded 
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cno immigration officials would be entitled to a reasonable iti. 
"vh ch to satisfy themselves that the alien who arrived at the a) roves 
voit really did intend to embark in an aircraft at the same port. 1- 
^h: "mimivsration authorities’ inquiries had been confined to that qucs 
‘io: and they had been completed within a reasonabie tine, ihe 
‘le atif: would have raised no complaint: certainly counsel disciair - 
cm suggestion that he would raise any complaint on the plart: 
«lalf. |? * Whatever view one takes of this case, on th? interpreti 
tjo 1 of the law which I now adopt, I cannot see that this delay of neart, 
^w-and-a-half hours could possibly be regarded as reascnable. . | 
.l: wrone as to my view of the law, then of course no question as < 
e: sonable time arises, because the plaintiff has never been unliw sii 
leiamed. On the law as I understand it, therefore, the plainir 
‘titled to recover damages. (p. 493.) 


Co the question of damages the court stated: 


"he plaintiff does not ask for an extravagant figure, but, on il’ 
otler hand, it would be quite wrong for the court to award a vo: 
‘eriptuous figure. No pecuniary damage has been suffered. hui: 
vely precious right of liberty, which is a right available to everyu: : 
wro ean for the time being be regarded as a subject by local all-eianc: 
of Her Majesty, is one which must be protected. Doing the hest 
can, I think that a fair figure which will vindicate the plainti? . 
ric hts without amounting to a vindictive award would be » «114^ 
£150. I need hardly say that I should have felt fully entitled < 
ine rease that amount to a very great extent if there had ber ess 
surgestion here that the plaintiff was being ill-treated by any of i" 
off cials concerned. I am quite satisfied that all the officials geavine v 
eousidered that they were doing the best possible thing in diffu: 
ciicumstances, and in my judgment no blame of any kind resis « 
them. (p. 493.) 

NOTES 


Ac miralty—Jones Act—Workmen’s Compensation injury to pile ari ° 
working on “Teras Tower’’—fact question of being a “seaman” 
"ur Jury 


"ie decision below, noted in 52 AJ.I.L. 135 (1958), holding plaiv | 
n: io be a ‘‘seaman’’ under the Jones Act, was reversed, Per (erio. , 
on ine ground that the evidence presented a basis for a jury finding thi: 
plainti? was ‘‘a member of a erew." The Court agreed with the Conti 
oi Ap oeals that the Defense Bases Act? did not provide the exclusi e 
remedy, Justice Frankfurter thought certiorari should not have be > 
orentel. Justices Harlan and Whittaker dissented on the jury questic 
Grat: v. Raymond Concrete Pile Company, 356 U. S. 252 (Sup. C 
April 7, 1958, Per Curiam.). 


Scvereign immmunity—procedure for claiming—Trading with 502 
Enemy Act 


Plaintiff sought to attach fund vested in Alien Property Custodiin es 
licide t of a suit against the Italian Government for legal services. Pi ~- 


116 .".R.C.A. § 688. 242 U.S.C.A. $$ 1651, 1654. 
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suant to a Joint Resolution of Congress? authorizing return of property 
which belonged to the Italian Government or Italian nationals, the Attorney 
General had published notice of intent to return the fund under Section 
32 (f) of the Trading with the Enemy Act? which states 1n part: 


... the property or interest or proceeds specified shall be subject 
to attachment at the suit of any citizen or resident of the United 
States . . . in the same manner as property of the person to whom 
return is to be made. . 


On appeal, it was held that there was no jurisdiction to attach the fund. 
Under $32 (f), the property is treated as that of the returnee. Since the 
returnee is the Italian Government, the property is immune unless there 
was consent or waiver. Nothing in the Treaty of Peace? constituted 
eonsent or waiver to private suit. § 34 of the Act is made the exclusive 
remedy against vested funds. Immunity, therefore, applies in any other 
action. No official suggestion of immunity is required when there is no 
question of fact as to ownership of the property. Loomis v. Rogers, 
Attorney General, et al. (U. S. Ct. A., Dist. of Col, March 6, 1958, Per 
Curiam). 


Admiralty—conflict of laws—cargo damage—contract providing for 
dispute to be settled in foreign court and to be governed by foreign 
law—discretion to allow proceedings in England 


In The Fehmarn, [1957] 1 All E.R. 333 (Court of Appeal, December 
16 and 17, 1957, Lord Denning, Hodson and Morris L. JJ.), the decision 
of Willmer, J., in the Probate, Divorce and Admiralty Division was up- 
held and leave to appeal to the House of Lords was refused. The Court 
of Appeal upheld the jurisdiction of the Admiralty Court by virtue of the 
Administration of Justice Act, 1956 s. 1 (1) (g). It further declared that 
the Court should not stay proceedings, since a stipulation that all dis- 
putes shall be judged by a foreign tribunal, while it is one to which the 
courts will normally give effect, is yet subject to the overriding principle 
that no one, by his private stipulation, can oust the English courts of 
jurisdiction in a matter that properly belongs to them. The dispute, 
which was between English eargo-owners and German shipowners, prop- 
erly belonged to the English eourt, since it was more closely connected 
with England than with Russia (the designated forum). Furthermore, 
the shipowners apparently did not object to the dispute being decided 
in England, but merely wished to avoid giving security demanded by the 
cargo-owners as a substitute for arresting the ship. 

The ease in the lower court is noted in 52 A.J.I.L. 183 (1958). 


Admiralty jurisdiction—tort on shore 


In Castillo v. Argonaut Trading Agency, 156 F. Supp. 398 (U. S. Dist. 
Ct., S.D.N.Y., May 17, 1957, Dimock, D.J.), it was held that not ‘‘ physical 


161 Stat. 784. 250 U.S.C.A. App, $$1-40 (1952). 
361 Stat. 1245; 42 A.J.LL. Supp. 47 (1948). 
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aeiy but the nature and relation of aets to maritime conec;rs ve 


« 


deic mit lative of admiralty jurisdiction in tort. 


fu isdiction—oedmiralty—Jones Act 


S. t vas filed under the Jones Act? and for unseaworthiness and mau - 
‘eu wand eure on the civil side of the Federal court by plain’: 
«eran of Danish nationality against Danish corporations, ow ers (^ 
skio of Danish registry on which plaintiff was injured in United Stat: - 
w, tcs, Et was held no claim was stated under the Jones Act and tha 
die Sv being absent, other claims would be transferred to the ainar)“ 
sitc fos discretionary disposition. Hansen v. A.S.D.S.S.V. Endborg, |. 
E, Supo. 387 (U. S. Dist. Ct, S.D.N.Y., Oct. 9, 1957, Dawson, De. 
See also, Atencio S, v. The S.S. Ciudad de Bogota, 155 F. Supp. 590 (U. $. 
Dist, Ct, S.D.N.Y., Oct. 30, 1957, Edelstein, D.J.). 


Jurisdiction—admiralty—service of process—garnishment 


Suit was filed by a seaman against a Panamanian corporation. d. 
persone m service with foreign attachment was sought by serving attomies 
for Ei vlish underwriters, defendants in another pending sit in wbi ` 
the -a iamanian corporation was plaintiff. On motion to set aside. it wi~ 
held that the authority of attorneys was limited to the other suit so tiu: 
Euciis underwriters were not present, and service was not sufficient 
secure jurisdiction over underwriters as garnishees. Monteiro v. Socice ^ 
Wor, Sin Nicolas, S. A., 155 F. Supp. 382 (U.S. Dist. Ct, SDNY. Oc. 
11, 1957, Dawson, D.J.). 


Constitutional law—right to fair trial—dismissal of Government 47 
‘or failure to issue passport valid for travel to Communist Ch’. 
and North Korea to interview witnesses 


D»efcadants were indicted for allegedly engaging in seditious a-tiviti :s 
dosue Korean War through publication of charges of United States s 
grossi, waging of bacteriological warfare, blocking peace, and falsify: 
o cas talties. Defendants sought to disprove through testimony oi w4- 
nesses in Communist China and North Korea. The court held the | - 
dictment would be dismissed unless the United States validates passpc:~ 
or delense counsel for travel to Communist China and North Kor. ` 
Utec States v. Powell, 156 F.Supp. 526 (U. S. Dist. Ct., N.D.Calir., 8.19. 
Nov. I. 1957, Goodman, D.J.). 


C isloims—most-favored-nation clause— General. Agreement on Tart.;s 
and Trade—Agricultural Adjustment Act 


Plaintiff, Importer of tung oil from Paraguay, sought an injunctin 
to xı vent the Collector of Customs from refusing entry. One shiprac:t 
hac 8 rived but had not been entered and another shipment was en ro: 


146 C.S.C.A, § 688, 41 Stat. 1007. 
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when a Presidential Proclamation, pursuant to Section 22 of the Agricul- 
tural Adjustment Act? became effective on September 9, 1957. On April 
9, 1947, an International Trade Agreement? between the United States 
and Paraguay became effective. It contained most-favored-nation clauses 
with respect to customs duties and restrictions on imports. It contained 
also an escape clause permitting withdrawal of concessions in emergencies 
threatening serious injury to domestic producers. The United States, but 
not Paraguay, became a party on October 30, 1947, to the General Agree- 
ment on Tariffs and Trade,? Article XIII, subdiv. 3(b) of which provided 
an exception to quota proclamations for en route shipments. Plaintiff 
claimed Paraguay was entitled to this exception by virtue of the most- 
favored-nation clauses. The court held the language of the clause in 
question did not cover quotas. Furthermore, the Presidential Proclama- 
tion made no exception for en route shipments, and the Agricultural 
Adjustment Act, on which it was based, being later in time, would prevail 
over the agreement with Paraguay. C. Tennant Sons & Co. of New 
York v. Dill, 158 F.Supp. 63 (U. S. Dist. Ct., S.D.N.Y., Dee. 16, 1957, 
Levet, D.J.). 


Jurisdiction—ciwilian employee of armed forces abroad—Consti- 
tutionality of trial abroad under Code of Military Justice 


Civilian employee, who was attached to armed forces of the United 
States at a Moroccan base and was convicted by court-martial there of con- 
spiring to commit larceny, sought habeas corpus on the ground of denial 
of his Constitutional rights to indictment by a grand jury and trial by 
jury. The court held that administrative remedies did not need to be 
exhausted and that Article 2 (11) of the Uniform Code of Military Justice * 
as applied to a civilian employee attached to the armed forces abroad was 
Constitutional. Umted States v. McElroy, 158 F.Supp. 171 -(U. S. Dist. 
Ct., Dist. of Col., Jan. 13, 1958, Holtzoff, D.J.). 


Probate—reciprocity as condition of inheritance under State law 


In review of probate proceedings of California decedent in which 
legatees residents in Soviet Union claimed defects, it was held that non- 
resident aliens cannot inherit or object to defects unless proof of reciprocity 
in rights of inheritanee has been made. In Re Nersisian’s Estate, 318 
Pac. 2d 168 (Dist. Ct. of Appeal, 2d Dist., Div. 1, Calif., Nov. 27, 1957, 
Drapeau, protem.). 


Indian tribes—eminent domain—recognized title—standing to sue 


The decision in St. Regis Tribe of Mohawk Indians v. State, noted in 
91 A.J.I.L. 646 (1957), was reversed by the Appellate Division on the 
grounds that there was no showing of legal title in claimants and that the 


17 U.S.C.A. § 624. 261 Stat., Pt. 3, p. 2688 et seq. 
8 T.LA.S., No. 1700. 410 U.S.C. $ 802 (11). 
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cle. oad been released and discharged. St. Regis Tribe of Mate = 
I» cin. v. State, 168 N.Y.S. 2d 894 (Sup. Ct., App. Div., 3d Depi. N Y.. 
Du, 16 1957. Berean, J.). 


E. ate tares—power to enforce foreign revenue laws 


De dent was United States citizen who died while resident :^ 
donuei ed in England. United States estate taxes were paid Theresa- 
a acfie t of 810,000 in funds available in England to pay British deat! 
d Cis assessed on assets in both countries. In a proceeding to settle 2 
ec, t and application for imstructions with respect to makinu ne s» 
a o. alle to pay British death duties, the court held there was vo pow 
u sbs nee of reciprocal agreement, to enforce revenue laws of ancta 
jurisdi-tion, nor did comity impose such a duty. In Re MeNecl's Estuve, 
170 N.V.8. 2d 893 (Surrogate’s Court, N. Y. County, Dee. 20, 1957, Cox, S 


Warsaw Convention—timeliness of claim 


Piaiiif brought action to recover for loss of part of care) of runke . 
snippel from India to Detroit via London and New York through co :- 
n.ciin: carriers. It was held that the Warsaw Convention? applied; th + 
pluratey, although not the consignee, was the real party in intent neve | 
in the air waybill and could sue; and that failure to file a damace da : 
viibin seven days as provided in the convention was ground for disutiss. 
Furthermore, even if the claim was treated as one for partial loss, it wes 
too la^e. Parke. Davis and Co. v. British Overseas Airways Corpa 1.9 
NYS. 2d 385 (City Court of New York, Jan. 30, 1958, Harold Da wv. -J 


Kingdom of await not a “foreign government’? within stet te, - 
hibiting counterfeiting 
Uo. v. 3,327 Coins, 144 F. Supp. 740 (U. S. Dist. Ct., D. Hawai Wi %, 
D.J.) so holding, noted in 51 AJJ.I.L. 431 (1957), was affirmed sub ro.. 
Uy tec States v. Gertz, 249 F.2d 662 (U.S. Ct. A., 9th Cir., Nov. 25, 19.7. 
Tlenley, Ctol.). 


P tsports—requirement of non-Communist affidavit 


In Dayton v. Dulles, noted in 51 A.J.I.L. 645 (1957), and in Breil v. 
I» le: and Kent v. Dulles, noted in 52 A.J.I.L. 345 (1958), certi rmi las 
heca ranted. 75 S. Ct. 343 (1958) and ibid. 149 (1951), 355 V. S, 
911, ast, 


Labeas corpus—eristence of “time of peace"—applicability of m `- 
tary law to offense by soldier dishonorably discharged while mititei -y 
prisoner 

in “ce v. Madigan, noted in 52 A.J.LL. 3846 (1958), certiorari and 15 ve 
2o prcceed in forma pauperis were granted. 356 U. S. 911 (1958). 


149 Stat. 3000 et seq. 
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AMERICAN CASES ON ENEMY PROPERTY 
AND TRADING WITH THE ENEMY 


Brownell v. Kaufman, 251 F.2d 374 (D.C. Cir., Nov. 21, 1957), order 
enjoining Attorney General from voting stock or recapitalization of corpo- 
ration vested under Act continued; De Wagenknecht v. Stinnes, 250 F.2d 
414 (D.C. Cir., Nov. 27, 1957), alien not presently entitled to sue, granted 
petition authorizing taking of elderly witness’ deposition; Rogers v. 
LaSalle Steel Co., 250 F.2d 607 (Tth Cir., Dee. 9, 1957), 1951 Joint Resolu- 
tion authorized seizure of fund of royalties which, although accumulating 
after vesting, stemmed from contract rights held at vesting; Von Der 
Heydt v. Rogers, 251 F.2d 17 (D.C. Cir., Jan. 2, 1958), complaint dismissed 
by District Court because of failure to comply with order to produce 
documents and record, remanded for District Court to make findings; 
Farbenfabriken Bayer, A. G. v. Sterling Drug, 251 F.2d 300 (digested 
above, p. 526), German eorporation's right to sue American corporation 
merely suspended by declaration of war; Kammholz v. Allen, 155 F.Supp. 
oll (S.D.N.Y., Sept. 23, 1957), alien beneficiaries’ present interest in 
stock, which was to commence in enjoyment in the future, is subject to 
seizure; Jacobs v. Brownell, 156 F.Supp. 401 (D.C., Oct. 10, 1957), action 
to enjoin sale of stock at publie sale, or to give minority holders first 
purchase opportunity, failure to state eause of action; Dresler v. Greeff, 
168 N.Y.S. 2d 409 (Sup. Ct, Spec. Term, N.Y. County, Oct. 11, 1957), 
1956 treaty with Germany removing from German nationals personal 
disability to sue does not allow aeeounting aetion on elaim subjeet to 
vesting; City Bank Farmers Trust Co. v. Brownell, 168 N.Y.S. 2d 519 
(Sup. Ct. Appellate Div., First Dept., Dec. 10, 1957), question whether 
effective vesting depended on presence in U. S. rendered moot, since it 
appeared trust corpus was in U. S. 


AMERICAN Cases ON NATIONALITY 


Citizenship.— Conrad v. Dulles, 155 F.Supp. 542 (D. Puerto Rico, April 
1, 1957), national who took oath of allegiance under 1938 statute did not 
lose nationality or citizenship by 5 years’ residence in Dominican Re- 
publie; Chin Kai Su v. Dulles, 157 F.Supp. 190 (E.D.N.Y., Dee. 23, 1957), 
passport applicant failed to show by preponderance of eredible evidence 
that he was citizen’s grandson; U. S. v. Meli, 158 F.Supp. 217 (E.D. Mich., 
S. Div., Dec. 24, 1957), evidence failed to show fraudulent concealment of 
eriminal record or filing of two prior naturalization petitions; Harake v. 
Dulles, 158 F.Supp. 418 (E.D. Mich., S.Div., Jan. 29, 1958), alien entering 
on temporary visitor’s visa was not ‘‘person within United States," and 
could not sue for declaratory judgment. 

Deportation. Heikkinen v. U. S., 78 S.Ct. 299, 355 U.S. 273 (Jan. 6, 
1958), evidence insufficient to support conviction for willful failure to de- 
part from U. S. and evidence insufficient to support conviction for willful 
failure to make timely application in good faith for necessary travel docu- 
ments; Paris v. Murff, 78 S.Ct. 384, 355 U. S. 926 (Jan. 20, 1958), certiorari 
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Geld Crut-Sarcicz v. Robinson, 249 F.2d 771 (9th Cir., Juae 15, 9s: 
oroc’, after review in habeas corpus proceeding, not entitled to re. 
vk b, declaratory judgment; Williams v. Mulcahey, 250 F.2d 127 (6i: 
Cw. Nov. T. 19575, administrative finding of alienage supported by si> 
st' ‘te and probative evidence; Alarcon-Baylon v. Brownell, 250 F.2d -~ 
ml Cov, Dec 11, 1957), since alien remained outside U. S. to avoid v. atii 
scry ee. order supported despite subsequent 4-A classification and 107. ' 
veo. L. S. v. Murff, 250 F.2d 436 (2nd Cir., Dee. 18, 1957), substantii : 
ev. nee supported finding alien to be a person of constitutional psycii: 
pati inferiority at last arrival; Brownell v. Cohen, 250 F.2d 770 ©. 
Cor Doe. 19, 1957), finding of failure to prove good moral charuü.ics us 
so ium asonable as to justify setting it aside; Alesi v. Cornell, 250 e.i’ 
S7 (9th Cir., Dec. 28, 1957), alien charged with conviction of tv o crim 
involving moral turpitude, order not invalid for lack of procedural t v 
praess; Cha'o Li Chi v. Murff, 250 F.2d 854 (2d Cir. Dee. 31, 1657 
govern nent could resort to confidential information outside of rervers 
detcsmininge alien's Inability to return to country because persectii 
feared Galleygos-Covarrubias v. Del Gucrcio, 251 F.2d 519 (9th Cir.. £a 
6, 195%), order supported, since alien did not have immigration visa € 
eiv, entered without inspection and failed to register or furnish no*i 
0' a ld'ess change; U. S. v. Garfinkle, 158 F. Supp. 524 (W.D. Pa. July" . 
175,:. alien given one-year suspended sentence for issumz [frau 
ehceks is subject to deportation, affirmed 251 F.2d 846 (3rd Cir. Jaa. 15. 
1995); U. 8. v. Valente, 155 F.Supp. 577 (D. Mass., Oct. 16, 1957 ; rehee - 
ine Nev. 5, 1957), admission to immigration officer after arrest inacin - 
s ble, unreasonable delay in bringing before magistrate; Aradauas v. Hon’ 
155 F supp. 546 (D. Hawaii, Oct. 29, 1957), alhen’s return from Awaji: a 
in 195 was a “re-entry,” alien deportable because of 1934 couniiil i 7; 
eonvic10n; Holzapfel v. Wyrsch, 157 F.Supp. 43 (D. N. J., Dee. 11, 1951 , 
sox oDender's suspended sentence to reformatory, in probation offices: s 
eastod, for 3 years, deportation not justified; Jeronimo v. Murt. 151 7 
Sup. 808 (SLD.N.Y., Dee. 6, 1957), despite alien's convictions tor io 
even ^s, since the court considered them part of a single p'an. alki v 
Geportable under ''two crimes involving moral turpitude’’ statute; Bi 
eciitte v. Barber, 157 F.Supp. 575 (N.D. Calif., S.Div., Dee. 20, 195, , 
rezatice answer respecting Communist membership in visa application dc s 
not justify order on fraudulent concealment grounds; Ferreiole v. Mi, 
lov F Supp. 611 (S.D.N.Y.. Jan. 15, 1958), pre-examination diel s. s- 
tured on marriage disruption since pre-examination granted t. na 
citizen wife and alien to maintain domestic relations here. 
Denaturalization. U.S. v. Minerich, 250 F.2d 721 (Tth Cir. Dee. 5, 
1957), failure to disclose arrest and conviction 17 days before nainralize- 
tox d d not justify revocation of citizenship; government affidavit show 1 
"ecod cause’ notwithstanding failure to set forth all ultimate facts. 
Natiralization, U. 8. v. Rosner, 249 F.2d 49 (Ist Cir., Oct. 25. 15. 
stetute did not require that petitioner’s service in the armed forces oe 
cct ve; Dela Cena v. U. K., 249 F.2d 341 (9th Cir., Nov. 8, 1957), no rien 
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in the process of aequisition"" under 1952 savings clause, military service; 
In Re Vacontios’ Petition, 155 F.Supp. 427 (S.D.N.Y., Sept. 30, 1957), con- 
fusion connected with cable reply concerning denial of alien seaman's 
waiver request, alien still eligible; Petition of Munoz, 156 F.Supp. 184 
(N.D. Calif., S.Div., Oct. 22, 1957), Act authorizing summary naturaliza- 
tion of persons who served honorably in U. S. armed forces eovered Philip- 
pine Army member; Petition for Naturalization of B, 156 F.Supp. 761 
(D. Md., Dee. 9, 1957), “B” married armed forces member since last 
petition denied, evidence of moral reformation now convincing, petition 
granted. 

Miscellaneous. Gant v. U. S., 250 F.2d 40 (9th Cir, June 21, 1957), 
conviction for inducing alien to unlawfully enter U. S. for immoral pur- 
poses and concealing her from authorities sustained; AMeilos v. Brownell, 
250 F.2d 35 (D.C. Cir., Nov. 21, 1957), alien’s action to obtain judgment 
declaring departure bonds not breached dismissed, U. S. had not consented 
to suit; U. S. v. Sing Kee, 250 F.2d 237 (2d Cir., Dec. 6, 1957), conviction 
for eonspiraey to violate immigration laws and for willfully making false 
statements in passport applications sustained; government could eross- 
examine defendant’s witness to disclose pleading of Fifth Amendment at 
grand jury; U. S. v. Powell, 156 F.Supp. 526 (N.D. Calif., S.Div., Nov. 1, 
1957), noted above, p. 535, Government refused defense attorneys passports 
to Red China or North Korea so they eould seeure evidenee, indietment dis- 
missed; Application of Paktorovics, 156 F.Supp. 813 (S.D.N.Y., Nov. 26, 
1957), revoeation of Hungarian refugee's temporary parole sustained be- 
eause of withholding of information and ineonsistent statements; revoking 
of Hungarian husband's temporary parole for certain of his acts not war- 
rant for revoking parole of his wife and children; U. S. v. Manufacturers 
Casualty Ins. Co., 158 F.Supp. 319 (S.D.N.Y., Dee. 11, 1957), motions for 
summary judgment denied in actions against insurer on bonds conditioned 
to insure aliens’ departure; Montalban v. Brownell, 157 F.Supp. 391 (D.C., 
Dee. 24, 1957), alien sailor on U. S. ships last entered U. S. from foreign 
port in 1953 and not entitled to status adjustment; Department of Mental 
Hygiene v. Renel, 167 N.Y.S. 2d 22 (City Ct. of New York, Spec. Term, 
Oct. 1, 1957), defendants undertook only a moral obligation in executing an 
“affidavit of support''; hence, were not liable for support furnished alien 
in California hospital; Scimone v. Weaver, 169 N.Y.S. 2d 470 (Sup. Ct., 
Spec. Term, Kings County, Part I, Nov. 26, 1957), alien's petition for 
certifieate of evietion denied, Refugee Relief Aet construed. 


RECENT SIGNIFICANT GERMAN Decisions” 


Insurance—claim of a Sudeten German—effect of Czech confiscation— 
Allied High Commission Law No. 63 


Defendant, an Italian Insurance company, had had branch offices with 
general agents in Hamburg, Vienna and Prague. After the annexation of 
Austria and the Sudetenland it gave up the Hamburg and Prague branehes 


* Prepared by M. Magdalena Schoch, U. S. Department of Justice. 
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ard operated its entire ‘‘Greater German’’ business from Vienna. After 
tho wai it reopened the branch in Hamburg, and the Vienna branch wes 
restricted to the Austrian business. The company had ceased doing busi- 
ness in .‘zechoslovakia. The Czech Government unsuccessfully attempted to 
obtain ‘rom it payment of the insurance claims of Sudeten Germans which 
the vovernment had confiscated. The company refused to turn over anv 
prenduu reserves. Plaintiff was a Sudeten German and the beneficiary cr 
eroup insurance provided by his employer through a contract made with 
the defendant's general agent in Vienna. He became entitled to annuity 
paynerts beginning January 1, 1944. When he moved into Wester. 
Gerinany in 1946 he demanded payment. The insurance company re 
fused t» pay the annuity beyond May 1, 1945, on the grounds, inter ali^. 
that the Czechoslovak Government might assert its claims under the con- 
fiscation decree, so that the company might have to pay twice; and that tle 
elaun was a German foreign asset in the meaning of Allied High Co- 
mission Law No. 63; consequently the rights of the beneficiary had deen 
extingt ished under Article 2 of that Law and German courts had no juris- 
diction in this matter under Article 3. 

The Supreme Court held for plaintiff on these grounds: (1) Law No. 63 
applies to assets situated in a ‘‘foreign country,” which means any country 
except Germany with the 1937 borders and the countries listed in the 
Schedule, which ineludes Austria (Art. 4 (a)). The situs of an asset must 
be determined by German law, including German private internation: 
law. Under German conflicts rules this insurance claim is not located ^n 
a foreizn country. The insurance contract was made in Vienna, which at 
the time (1942) formed part of Germany, with the general agent for 
Germany; the insurance was governed by German law, which would have 
been applieable even if the Sudetenland (where the insurer and the benr- 
fiiary then lived) had been a foreign country at the time; the premiuu 
was paid in Vienna, and the premium reserve fund for this group Insurance 
was established in Germany in accordance with German law and adini:- 
istered by the general agent for Germany. Hence the insurance contract 
must be deemed to be located in Germany. The contract remained under 
German law after the collapse in 1945. The fact that the beneficiary be- 
caine personally subject to Czechoslovak law because of his residence, 1s 
nomaterial. (2) Since the claim was never situated in Czechoslovakia, it 
eould iot be reached by confiscatory measures of Czechoslovakia, regard- 
less of whether or not such was the intention of the Czechoslovakian legisla- 
tion. Federal Supreme Court, 2nd Civ. Div., Mareh 24, 1955 (II ZR 93 / 
03*. 17 Entscheidungen des Bundesgerichishofes in Zivilsachen 74. 


D'vision of Germany-——inter-zonal agreement on railroad tariff rate— 
no liability of Federal Railroad for refund of additional fees col- 
lected by Soviet Zone ratlroad—analogous application of interna- 
tional convention 


The railroad administrations of the Federal Republic and of the Sovict 
Zone «greed as of March, 1950, on a tariff of rates for inter-zonal trans- 
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portation of goods. This agreement provided that the German Railroad 
Freight Tariff and the Railroad Transportation Act should govern. 
Freight rates were fixed from the station of origin to the station of destina- 
iion. Any additional zonal fees were to be calculated for the respective dis- 
tances within the zones. The rates and any changes therein were to be 
published in specified official publications on either side. The additional 
fees imposed in the Western Zones were listed in the tariff. The Soviet 
Zone announced its additional fees on May 17, 1952, to be effective as of 
May 20, 1952; the corresponding announcement appeared in the official 
publication of Western Germany on June 20, 1952. Plaintiff shipped 
freight from Berlin via the Federal Railroad and was charged additional 
fees by the railroad administration in the Soviet Zone. The consignee 
held these additional fees unjustified; he assigned his claim for refund to 
the consignor, who sued the German Federal Railroad for a refund. He 
argued that no additional fee could be imposed prior to June 20, 1952, 
since under the agreement an increase in rates required publication in 
both zones. The lower courts held for the plaintiff. 

The Federal Supreme Court reversed on these grounds: Section 96, par. 3, 
of the Railroad Transportation Act, which gives a claimant under a eon- 
tract of carriage an option to enforce his claim either against the railway 
of origin or the railway of destination, does not apply to inter-zonal trans- 
portation. Germany is no longer a unified state but is de facto divided 
into two parts, each of which has de facto its own sovereignty. The Rail- 
road Transportation Acts in effect in each part stem from one and the 
same source and thus there exists at present substantial uniformity of 
legislation, but formally each part can unilaterally change the Act. Hence 
Section 96, par. 3, of the Act cannot form the immediate basis for a claim 
against the Federal Railroad. The West German Railroad Transportation 
Act is territorially limited to the Federal territory. The Court of Appeals 
erred in reasoning that the applicability of Section 96, par. 3, had been 
agreed between the railroad administrations of the two zones and hence 
was applicable to the claim here. Inter-zonal agreements, similar to inter- 
national treaties, ean create obligations only between the governments 
concerned but do not ereate immediate rights of individuals. 


It is true than an inter-zonal agreement is not an international 
treaty. The limited sovereignty of the two parts of Germany and 
their mutual non-recognition as sovereign states, on the one hand, and 
the determination of the German people to achieve a reunification— 
even though not realizable at the moment—as well as the continued 
existence of Germany as one state in the legal sense, on the other 
hand, forbid us to apply rules of international law directly to the 
relationship between the two parts of Germany. Yet the fact of the 
divided sovereignty compels us to examine the question to what ex- 
tent an analogous application of international law is called for by this 
factual situation. (Page 314). 


An agreement like the one here undoubtedly cannot change the Rail- 
road Transportation Act as it is in effect in the Federal Republic nor can 
it form a basis for applying the Railroad Transportation Aet to inter- 
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zonal transportation. Sueh an agreement likewise cannot creat’ riant» 
of individuals. The legal significance of the agreement, as far as thc 
rights cf third parties are concerned, is merely that the defendant, br 
announcing the inter-zone tariff, notified the public of the terms on whic: 
it woulc carry goods to and from the Soviet Zone and Berlin. 

The provision of the joint tariff that the Railroad Transportation Av 
should eovern does not preclude the non-applieabilty of eertaii pre 
visions of that Act in the given situation. The Railroad Transportation 
Act wa» predicated on the existence of one Germany and one juriscictin . 
While defendant has a duty to carry goods within the Federal territory. 
it has no such duty on the lines in the Soviet Zone, as appears from e 
special provision of the joint tariff. Consequently the rule of Section 9C. 
par. 1, which provides that the railroad of origin is liable for the performence » 
of the freight contract up to the time when the goods are delivered to ih» 
consiznoe, regardless of whether the railroad of origin uses its own linc» 
or the lines of other railroads, cannot be applied without reservations. I: 
applvire paragraph 3, which is closely connected with paragraph 1, w- 
must examine whether the nature of the claim asserted justifies the optio : 
which that provision gives to a plaintiff. Interpretation with the aid of 
interna'ional rules is indicated here. According to Article 42, $ 1 of the 
International Convention concerning the Carriage of Goods by Rail, eleur- 
for the refund of excess freight fees can be prosecuted only avaiast th: 
railroad which has collected the additional fee or for whose benefit it lvs 
been collected. This provision is designed to remove the difficulties whie ` 
arise from refund claims among the railroads participating in internation: | 
transportation. These difficulties exist to a much higher degree in inte - 
zonal t'ansportation. In order to establish the liability alleged here, tb ^ 
Fodera: Railroad would have had to make an unequivocal statement th. . 
it was assuming an obligation, contrary to the practice in internation:! 
transp rtation which involves less risk than inter-zonal transportation, to 
refund payments which it has not imposed and collected and from whic’ 
it has not benefited. The general statement that the Railroad Transporte- 
tion Act was to govern inter-zonal relations cannot be regarded as swrn a 
declaration. Since the action against the Federal Railroad is inadmissible, 
the question whether the additional fees were validly imposed despite ud- 
lieatior by one party only need not be examined. Federal Supreme Court. 
Ist Cry. Div, May 24, 1955 (I ZR 1064/53). 17 Entscheidungen des 
Bvunde:gerichtshofes in Zivilsachen 309. 


Military occupation—commercial activities of the Joint Evrporl-I3- 
nori Agency—jurisdiction over disputes arising from such activiti+s 


At the time when the occupying Powers did not as a rule permit di- 
rect iw portation and exportation to and from Germany, the Joint Export- 
Inport Agency handled foreign trade in the following manner: A pr» 


3 


1 ^ece Pollaezek, ‘‘International Legislation in the Field of Transportation,” 39 
À.J.1.L. 577 (1944). 
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spective importer filed a binding application with the Joint Export-Import 
Agency, specifying the terms of the contract; the Agency entered into 
a contract with the foreign exporter, guaranteed payment of the purchase 
price, and transferred the merchandise to the German importer upon its 
arrival in Germany. The purchaser was obligated to accept the goods and 
to pay the price fixed in the import application. A German importer, who 
had applied to the Agency for the purchase of prints from a French 
publisher, had attempted to rescind the contract by direct communication 
with the other party, but the exporter had made delivery and obtained 
the payment from the Agency through a bank eredit. The German pur- 
chaser had returned the merchandise but the French publisher had re- 
fused to accept it. The German purchaser refused to pay, and an action 
was brought against him by a German company to whom the Agency had 
assigned its claim. The defendant argued that the claim did not come 
under the jurisdiction of the courts since the Joint Export-Import Agency 
was a public authority exercising governmental functions. The Court 
held that the agencies of an occupying Power which issued general regula- 
tions on foreign trade and granted import and export licenses undoubtedly 
exercised governmental functions. At the same time, however, they moved 
in the realm of private law when they engaged in buying and selling ae- 
tivities, which were not typical governmental functions. In these activi- 
ties they utilized the forms of private law and never claimed that they were 
acting in a governmental capacity. Therefore claims arising from the 
contracts made by the Joint Export-Import Agency as the agent of the 
German party are governed by private law and ean be enforced in the 
ordinary courts. Federal Supreme Court, 2nd Civ. Div., May 26, 1955 
(II ZR 256/54). 17 Emischeidungen des Bundesgerichtshofes in Zivil- 
sachen 317. 


London Agreement on German External Debts—claim of Swedish 
firm against German Reich which arose during second World War— 
interpretation of Article 5, par. 3—declaratory judgment held 
permissible 


In a case pending since 1942, a Swedish shipping firm sued the German 
Reich for damages arising out of a ship collision during the seeond World 
War. When, after protracted litigation, the case reached the Federal 
Supreme Court on final appeal, the question to be decided was what effect 
Article 5 of the London Agreement on German External Debts had on the 
cause of action, and in particular whether the German courts had juris- 
diction. The Federal Supreme Court held that under the London Agree- 
ment no Judgment ordering payment and, as a rule, not even a declaratory 
judgment, could be rendered on a elaim of this kind; but in view of the 
fact that the ease was ripe for decision at the time when the London 
Agreement became effective, a declaratory judgment fixing the amount 
of damage suffered was permissible. 

The Federal Supreme Court reasoned as follows: The London Debt 
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Agree nent + became German municipal law by the German law of Augus, 
21, 19503 (BGBI. 1I, 331), and by the implementing law of the same date 
(BGBl, II, 1003). It became effective for Sweden on September 16, 1952 
(BGBL. II, 5561; hence it is municipal law with regard to claims of Swed- 
ish ercditors. Article 5, paragraph 1, provides that f'eonsideration of gov- 
erumeatal claims against Germany arising out of the first World War shall 
he deierred until a final general settlement of this matter.’ Puravra :h 
2 defers consideration of claims of governments at war with Germany cr 
oecip_ed by Germany in the second World War, or their nationals, ur til 
final settlement of the problem of reparation. Paragraph 3 deals wih 
clams of neutral governments or their nationals ‘‘arising during :.:0 
secont. World War," and provides that their consideration shall be de- 
ferred until the final settlement of the reparation problem (execpt insorur 
as they may be settled by agreement between the Three Powers and ihe 
neutrel country). Thus neutral claims that arose during the war sre 
placed on a par with reparation claims as contrasted with neutral and 
Alice prewar debts, which are to be ‘‘settled’’ by the Agreement. 

' Doferment'' means not only temporary exclusion from settlement by 
the Avreencut but also postponement of any prosecution and satisract on 
of such claims outside the Agreement. The purpose of the deferent s as 
io prevent impediments to the execution of the Agreement in view of Cer- 
many s limited capacity to pay, the same motivation which underlies ^ne 
prom se of the Three Powers in the Paris Convention not to assert repe.a- 
tion claims against the current production of the Federal Republic. ‘he 
German Delegation in London made efforts to achieve a waiver of repera- 
iion «lainis, but all it could achieve was the ''deferment'' in Article 5. 
The Listory, intent and purpose of this article show that the Three Pow ss. 
being the principal creditor countries, had an interest in giving prevar 
ani postwar debts priority over war debts, mainly because of considerati mis 
oi th: foreign exchange situation and the limited capacity of the Federa 
Republic. Hence any satisfaction of neutral claims falling under pera 
eraph 3 was to be excluded for the time being. That means that clearly 
a German court cannot order payment of such a claim. The qucstior 
then is, whether it ean render a declaratory judgment fixing the ehl in 
The Agreement does not yield a ready answer. It provides for the juris 
diction of German courts in eases falling under the Agreement, wl ere 
the creditor and debtor do not agree on the terms of settlement fArtiek 
11); and the German implementing law provides that s ereditor .h: 
refuses to assent to a settlement may prevent the running of the statut: 
of linitation by obtaining a declaratory judgment (section 12, par. 1) 
As long as the neutral claims are not entirely canceled and there is : 
chan-e for a future settlement, it could be argued that there exists iu 
interest of the owner in having his claim ascertained. 

German law requires that the party asking for a declaratory Judgwen 
must have a ‘lawful interest" in an ‘‘early’’ declaration of its risht 


1G man External Debts, T.I.A.S., No. 2792 (Dept. of State Pub. No. 5230). 


546 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 52 


(Section 256, Code of Civil Procedure). While it is true that a declaratory 
judgment would not place an immediate burden on the Federal Republic, 
yet the necessity of defending numerous actions for declaratory Judgments 
prior to the indefinitely deferred ‘‘consideration’’ of neutral wartime 
claims might amount to an undesirable burden on German finances. More- 
over, the general admissibility of such suits is hardly in keeping with the 
tendency of the London Agreement to defer decision on the entire complex 
of problems involved. When and in what manner the final settlement 
will occur is completely uncertain. It is certain, however, that a satisfac- 
tion of these claims will not be considered in the foreseeable future. Con- 
sequently the requirements for a declaratory judgment are generally non- 
existent. 


Plaintiff has argued that it has an immediate interest in a declaratory 
judgment, inasmuch as it may be enabled by such a judgment to satisfy 
its claim at least partially out of the seized German property in Sweden. 


The question whether the Swedish enactments on compulsory clear- 
ing with the German Reich . . . must be recognized by Germany under 
rules of international law need not be decided; for in any event these 
enactments were superseded by Sweden’s adherence to the London 
Debt Agreement. Sweden as a party to the Agreement has consented 
to ''stand still’’ with regard to claims of the kind involved here. 
This consent, however, would be contradicted if these claims could 
now be partially satisfied out of the seized German assets in Sweden. 
The Federal Republic of Germany, it must be kept in mind, would be 
obligated under Article 5 of Chapter 6 of the Agreement for the 
Settlement of Matters Arising out of the War and the Occupation . . 
to indemnify the former owners of the seized assets who would be 
indirectly affected by such payments. In this manner the Federal 
Republic would be indirectly burdened financially witk the claims 
not yet considered in and not falling under the London Debt Agree- 
ment. Such method of satisfaction would therefore be in eontradie- 
tion with the intent and purpose of the Agreement and the agreed 
moratorium, which was also approved by Sweden. (Page 39.) 


In the absence of an international agreement a German court has 
clearly neither a duty nor a right to render ‘‘judicial assistance’? in 
the preparation of a foreign administrative proceeding directed to the 
satisfaction of such claims—in this ease possibly in a proceeding before 
the Swedish Clearing Office—by pronouncing a declaratory judgment 
on disputed legal relationships. (Page 40.) 


However, where there was a legitimate interest in a declaratory judg- 
ment at the beginning of the lawsuit, as is the case here, a continued 
interest in an early declaration may be found if the litigation had reached 
an advanced stage at the time when the actual situation changed. This 
is true here. Action was brought in 1942. Prolonged litigation followed. 


In any event the dispute, in so far as it concerned the cause of action, 
was ripe for decision long before the London Debt Agreement became 
effective. Plaintiff expended the money and the effort necessary to 
procure the evidence for its claims in essential part at a time when 
it could not foresee that the satisfaction of its claim might depend on 
an as yet uncertain international settlement. In this unusual situa- 
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io. plaintiff's interest in an early declaration of its claims toc or 
meat must be deemed to continue in existence at least so fer as jl» 
cavse of these claims in concerned. It would be a gross violation or 
ve: sonable procedural economy if plaintif were compelled to iustitat. 
à aew suit for a declaratory Judgment in the courts of the Federe! 
I oublie in the case—not entirely impossible—that the Federal !Ü- 
pujlie of Germany would some time in the future promise payi‘ ¢ 
in some manner. .. . This would amount to an intolerable bupoi - 
nent of the legal position which plaintiff had already a:taine.!, 
(lage 43.) 

F dral Supreme Court, Ist Civ. Div., June 21, 1955 (I ZR 74,54 . 

Te e nlieheidungen des Bundesgerichtshofes in Zivilsachen 22. 


Cliims of Italian nationals against German  Eeich—London Agres- 
nent on German External Debts—Peace Treaty with Italy 


An italian national sued the German Reich under a contract, ma: e 
b; ain in Paris in 1944 with the German Luftwaffe, for the lease of a 
rotor sar, Which had never been returned to him. The Federal Suv seri 
Court dismissed the suit. It held that individual claims against the ce- 
funct ‘serman Reich ean be asserted against the Federal Republic repe- 
seated by the Federal Minister of Finance unless Federal levislaiicn 
should designate some other agency. But the claim here is not enforeenl > 
by rea-on of Article 5, paragraph 4, of the London Agreement on Gern. 
Exterral Debts of February 27, 1953. It is there provided that clan's 
agains’ Germany by countries which were allied to the Reich, and ov 
nation ils of such countries, arising out of obligations undertaken or riglis 
a-qa4ir-d between September 1, 1939, and May 8, 1945, ''shall be de: it 
wiin in accordance with the provisions made or to be made in the releve t 
t'vetics.”? In Article 77, paragraph 4, of the Peace Treaty with Ha 7, 
which Italy signed on February 10, 1947, in Paris? Italy waived in +s 
owr behalf and in behalf of her nationals all claims against Germany aad 
Cermen nationals existing on May 8, 1945, except claims arising frou 
contracts and other obligations entered into prior to Septenber 1, 199, 
or ron rights acquired prior to that date. This treaty became bindi e 
ou italian nationals by Decree-Law No. 1430 of November 25, 1941; iz v cs 
su held by decision No. 285 of the Combined Civil Divisions of the Coi vt 
of Ca sation on February 2, 1953. Thus the plaintiff could not prosecite 
Li celum in an Italian court. Nor can he do so in a German court. 
While Germany was not a party to the Italian Peace Treaty, the wer or 
in Aricle 77, paragraph 4, is applicable in German courts by virtue of 7:0 
Loudcn Debt Agreement, which has become German municipal law (Law 
of Au rust 24, 1953, BGBL. II, p. 381). 

The question as to the precise legal effect of Article 77, paragraph 4, 
of the Peace Treaty with Italy is controversial. The Second Civil Divis.on 
or thi. Court, in a decision rendered prior to the State Treaty with Aust ia, 
li! | that under Article 5, paragraph 4, of the London Debt Agrcericot, 


1 De vartment of State, Treaties and Other International Acts Series, No. 2792 
212 A. J. I. L. Supp. 47 at 76 (1948). 
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such à waiver in a peace treaty extinguished the claim upon conclusion of 
the treaty (16 Entscheidungen des Bundesgerichtshofes in Zivilsachen 
207). The First Division, in a ease involving a Swedish claim, which was 
governed by Article 5, paragraph 3, of the London Debt Agreement, held 
that with regard to ''elaims not falling under the Agreement," Article 
5 amounted to a standstill agreement for an indefinite period, t.e., they 
were not enforceable for the time being (18 ibid. 22, above). 


The Allies demanded the waiver from Italy in their own exclusive 
interest. They wished to prevent Germany’s economic capacity from 
being weakened by claims of Germany’s former allies and of their 
nationals, in order to be better able to realize their own claims and 
the claims of their nationals. The waiver was not intended to result 
in enriching the debtor for his own benefit. Nor was the waiver 
meant to constitute a final settlement. For Article 77 para. 4 provides 
expressly that the waiver was made without prejudiee to any other 
provisions in favor of Italy and Italian nationals made or to be made 
by the powers occupying Germany. This is a manifestation of the 
custom of the Anglo-American states to establish broad legal rules 
and to leave it to those administering the rules to delimit their sphere 
of application in accordance with the practical possibilities of execu- 
tion. This fact must be considered in the interpretation of such rules. 


The competent Ministries of the Federal Republic, the Bank of German 
States and some authors are of the opinion that the claims of Italian 
nationals are extinguished; others believe that the claims are merely not 
actionable for the time being. The Italian Court of Cassation, in the above- 
mentioned decision, likewise said only that such a claim is not subject to 
the ‘‘jurisdiction’’ of the courts. However, it need not be decided here 
what the precise effect of the waiver is in the meaning of civil law. In 
any event, the plaintiff is no longer entitled to it at present. 


If it is not completely extinguished but continues as an obligation of 
the debtor, it behooves the Federal Republie . . . to determine who 
is the creditor after Italy has waived all creditor rights in her own 
behalf and in behalf of her nationals. 


Federal Supreme Court, 4th Civ. Div., Dee. 14, 1955 (IV ZR 6/55). 
19 Entscheidungen des Bundesgerichtshofes in Zivilsachen 258. 


Citizenship of married woman—not automatically lost by marriage 
to foreigner—Basic Law, Article 16 


A German woman married a Greek national on a date in 1949 when 
the Basic Law (Federal Constitution) had gone into effect. The question 
of her nationality arose in her divorce suit. Under Section 17, subsection 
6, of the Nationality Act of 1913, a woman loses her German citizenship 
upon marriage to a foreigner, regardless of whether she acquires her hus- 
band’s nationality. Article 16 of the Basic Law provides that 


loss of nationality may oceur only by virtue of a statute, and may 
occur against the wishes of the party concerned only if he does not be- 
come stateless thereby. 
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The Court of Appeals held that the woman had lost her German nationality 
because she had not expressed an intention to retain it upon marriage to 
the forcigner. The Supreme Court reversed. It held that the legislative 
history of the Constitutional provision showed clearly the intent that a 
Germar woman was not to become stateless by marriage unless she so 
wished. The language of the provision does not require that the woman 
must express a desire to remain a German or even that she must have 
a conscious desire to that effect. 


As long as special eireumstanees in a given ease warrant a different 
eorelusion, it must always be presumed that a person wishes to retain 
her present nationality, in particular that she does not wish to become 
stateless by marrying a foreigner. Therefore, marriage to a foreigner 
makes her stateless only if she does not acquire any other nationality 
by the marriage and if it is shown that she did not wish to retain 
German nationality when she entered into the marriage. 


The findines of fact of the lower court do not show such an intention. 
Federa: Supreme Court, 4th Civ. Div., Dee. 14, 1955 (IV ZR 215/55). 
19 Entscheidungen des Bundesgerichtshofes in Zwilsachen 266. 
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An Introduction to International Law. By Wesley L. Gould. New York: 
Harper & Brothers, 1957. pp. xx, 809. Index. $7.50. 


Professor Gould has produeed a good introduetory textbook on inter- 
national law. The book is designed as a text for college students. The 
author has approached the subject from both the historical and juris- 
prudential point of view. The primary emphasis is on the context in 
which international law operates rather than on eases as such. Before 
taking up specific topics, there is a brief discussion of the nature of law 
and legal systems, a sketch of the history of the development of inter- 
national law, and a description of the international community in which 
international law has to function. 

In the remaining chapters, the author takes up the principal issues 
in each of the many areas of interest to International law and organization 
in both war and peace. Indicative of the broad coverage of the volume 
are the chapters on International Transport and Communications and 
Hostilities and War Crimes. In this latter chapter and throughout the 
book the many subsidiary war erimes trials are given appropriate em- 
phasis. Noteworthy also is the extensive employment of international 
organization materials relevant to any particular topic. There is a com- 
prehensive bibliography. The United Nations Charter, the Uniting for 
Peace Resolution, and the Statute and Rules of the International Court 
of Justice are reprinted as appendices. 

The book should serve its intended purpose. To this reviewer, the 
major objective of undergraduate courses in international or any other 
branch of law is to study the function of law as one agency of social 
control. It would be desirable if all undergraduates in preparing them- 
selves for their róle as citizens had some understanding of the function 
of law. International law is an appropriate vehicle for this study both 
in relation to the domestic system and to the more complex problems of 
creating an effective legal order in the world community. This volume 
is especially welcome as an antidote to the recent emphasis in college teach- 
ing of international relations on the power aspects of international polities 
with a consequent decline in the study of the potential contribution of 
international law to a world order. The author does not engage in the 
“hard sell’’ for his subject. It is left to the reader to draw his own 
conclusions on the evidence presented. 

While the volume would profit the practicing lawyer or the law student 
as a comprehensive survey of the field, it is not a lawyer’s book. Most 
of the leading cases are discussed or referred to, but the case treatment 
is not such as to make it more than a guide to the decisions. The very 
breadth of the coverage results in insufficient development of narrower 
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po its which mieht be the very issue in controversy. A example ‘no 
illustrate the point is the treatment of the legal status of the executive 
acreerient (page 501, note 33), where the effect of the Supreme Cort vt 
des sicn in the (Copps ease is not considered. Another is the cursory a id 
s rewhat one-sided discussion of the problem of the extraterritorial appi- 
cat on of the antitrust laws (pages 447-448). A similar use of non c ^ 
Ürioíer.al which would lessen its value for the lawyer is the disec M00 af 
th: qradrilateral Agreement on Fur Seals of 1911 without tidicatine tl at 
ico acreement was no longer in foree. Reference to these minor de"e“s 
rn he lawyer's standpoint should not impair the usefulness of the hr ek 
v tLe purpose for which it was written. On the contrary, the avi! sr 
i +9 Fe commended for his valuable contribution to this purpose. 


Brunson AMAcCFERSNI^ 


Cases and Materials on International Law. By Lester B. Orfield aud 
iddvard D. Re. Indianapolis: Bobbs-Merrill Publishing Company, 165. 
pp. xvi, 780. Index. $12.00. 


Th widening incidence of college and university courses In Mice ‘a- 
'i»ià3 law since the end of the second World War has reflected ¿n se- 
eclereted interest in the subject to a degree which could hardly have teen 
anticipated in the prewar period. This interest has been more $380 
neteled by a bumper crop of easebooks of which one of the wost e ‘at 
is that compiled by Professors Orfield and Re. 

Prior collections of cases had already provided the instructor v +F 
a vie itiful selection of classroom aids varying in conception from Diesin 
on's challenging arrangement, along with new editions of a nimnce 
a established volumes (Cobbett. Fenwick, Hudson, and Briggs’ eneveloo. i 
ase 'reatise), to Bishop’s masterful tool for teaching, research and pvae 
tice, vhieh appeared only three years before the present volume. Com Ve 
went ng these orthodox works is the specialized treatment given bv >o 
fessor Sohn to the rapidly expanding law of international organizati sis 
i. bs World Law and United Nations Law. There wovld seem ic hi 
srne question, therefore, as to the utility of yet another ecllection at ^i 
time, apart from the authors’ individualistic preferences in classroon 
presentation., New members of the family are always weleome. howe. 
ard “his one is a worthy shelf-companion to its antecedents Consider: ol 
care is evident in the selection, annotating and organization of mater ols 
sr hjcet to some minor eritieisms to be noted hereafter. 

Cistomary divisions of the subject are followed in the present v irk 
An introductory group of sections dealing with the nature and soucee: o 
ivternational law is followed by brief chapters on ‘‘International Av ’og 
vinis’ and ‘Members in the International Community’? (ineludis: . 

«ther weak section on human rights). Between the long chapter o: 
‘‘Re oenition ' (165 pages) and the chapter on ‘‘Territory’’ is seadwi, he 
£ short discussion of **State Continuity and Succession,” which might, we 
bave been placed with the materials on territory. Standerd chaptcr. o: 


552 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 52 


Nationality, Jurisdiction and Diplomatic Intercourse (7, 8 and 9) are 
followed by a number of sections on international erimes (other than war 
crimes), extradition, judicial assistance and the enforcement of foreign 
judgments, all lumped together under the somewhat ambiguous rubric of 
“International Administration of Justice." Chapter 11, on the law of 
State Responsibility and International Claims is usefully divided into 
its substantive and procedural aspects, which facilitates understanding of 
the practical problems presented. Chapter 12 contains excerpts from 
pertinent treaties on pacific settlement of international disputes, most 
of which would have been better relegated to an appendix. A final chapter 
(18) on '' Foree and War’’ treats very summarily the once imposing sub- 
ject of the law of war. The appendices inelude the United Nations 
Charter, the Statute of the International Court of Justice, a short list of 
bibliographical material on the teaching of international law, and a se- 
lected general bibliography. 

As is to be expected, the compilation, to a considerable extent, includes 
materials repeatedly encountered in other casebooks, differences in editing 
being motivated by considerations of emphasis. On the other hand, the 
editors have managed to compress the texts of 196 cases and accompanying 
note comments into some 720 pages, a formidable selection achievement, 
indeed. 

One is puzzled by an occasional defect in organization which seems 
attributable to a failure to assess accurately the problem treated. For 
example, under the general heading ‘‘Duty owed to Resident Aliens," the 
editors have limited their illustrations of denial of justice to the De 
Galván and the James eases. Yet these two eases do not deal with denial 
of justice to an alien in the proper sense, but rather with the question of 
international responsibility for inadequate efforts to apprehend and 
prosecute the perpetrators of crimes against foreigners. Apart from the 
objection that this particular category has come under serious attack as a 
legitimate ground of responsibility (the current Harvard Draft Convention 
on Responsibility would eliminate the Janes case principle), it is some- 
what curious that the book should have failed to include any of the repre- 
sentative cases in which responsibility was held to arise for misconduct 
in the course of civil or criminal proceedings in which an alien was a 
party. The excellent note on denial of justice which appears under the 
general heading ‘‘Legal Basis of Claims’’ would be more appropriate 
under the section on Denial of Justice. 

We find no reference to the claims provisions of Section VIII of the 
NATO Status of Forces Agreement, although these procedures represent 
a highly significant development in the law of international claims 
(paralleled in some respects by the agreements which the Soviet Union 
concluded in 1956-57 with the East German, Hungarian and Polish gov- 
ernmenís). 

The editors assert that their objective has been to adopt an ‘‘enlightened 
liberal approach’’ in their volume; but their casebook, for the most part, 
eonforms to the traditional pattern. It would be extravagant, perhaps, 
to hope that some attention might have been given to legal problems in- 
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volved in international commercial transactions, which eonfroni tue pres- 
titioner with increasing: frequency. Nowhere in the volume is there a 
discus -ion of such elementary but essential questions as how to authentic: te 
a duocunent for use in a foreign country, the formalities required sor 
executing a valid power of attorney in the United States for foreign 
purposes (or, at least, how to find out about such things), or the enfor.e- 
ment of commercial arbitration awards abroad—a subject which has as- 
sumed growing importance. In all fairness to the editors, however, th: is 
casebook is no more vulnerable on this count than its predecessors. 

Professors Orfield and Re ean take considerable satisfaction in the 
neh quality of their product, which easily meets the exacting speeificatie 1s 
for efiective law school instruction. 

ALWYN V. FREEMAN 


Situation, Documents and Commentary on Recent Developments in tre 
International Low of the Sca. By Brunson MacChesney. (U. S. Naval 
Wa’ College, International Law Situation and Documents, 1956. Vol. 
LI.' Washington, D. C.: Government Printing Office, 1957. pp. xvu 
629. $2.75. 


The volume under review is the fifty-first in a series of well-known put- 
lieations in international law undertaken annually by the U. S. Naval 
War College. Although intended primarily for use by the U. S. Navy, 
this excellent volume will no doubt be received with considerable interest 
by private seholars and by governments. 

Par. I of the book prepared by Professor Brunson MaeChesney is ¢ »- 
voted to an ‘‘International Law Situation"! which deals with the nature 
aud scope of a neutral’s duty respecting the passage of belligerent warsh vs 
through the neutral's territorial waters and the rights of belligererts to 
use foree to remedy violations of neutrality. In his Foreword the autber 
remarxs that he has included this situation ‘‘m the hope that it wov.d 
serve to eneourage later writers in this Blue Book Series to revive the 
eustori that was Inaugurated so many years ago by the late Profess 
Georg» Grafton Wilson." Professor Wilson developed the device of ihe 
‘Intemational Law Situation"' with great skill and with highly suecess*ul 
results. Professor MacChesney is to be commended for reviving 1 s 
custom. The hypothetical situation he has presented is very similar to 
the A tmark case which occurred in Norwegian territorial waters in 190. 
Henee, in the notes to the situation, the Altmark ease is carefully examined 
and the literature on it is reviewed. The notes quite properly raise the 
question of the present adequacy—or inadequacy—of Hague Convention 
XIII, and contain some perceptive observations on the dilemmas con- 
fronting the weak neutral in the contemporary period. Finally, the valn- 
able correspondence between Great Britain and Norway provoked by the 
Altimork incident is given in full in an appendix. 

Part IT, which makes up the bulk of the book, is a collection of treaties, 
municipal laws and other materials relating to recent developments in the 
interrationallaw of the sea. This reviewer knows of no other single source 
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which contains as useful and as well-chosen a collection of materials on the 
subject as are contained in these pages. Although not exhaustive, Profes- 
sor MacChesney’s compilation is very extensive and covers all of the princi- 
pal developments in this complex field. One lengthy section, of particular 
value to students, is devoted to a review of significant national legislation 
and unilateral claims concerning the high seas, the territorial sea, the 
continental shelf, and fisheries, along with representative protests some 
states have made to recent national claims. "Throughout this section, as 
well as throughout the other sections making up this part of the volume, 
are found useful introductory notes providing the reader with additional 
background information, extensively citing documentary sources, and 
furnishing an occasional guide to recent literature on the various topics. 
Each section is also accompanied by a detailed table of contents. 

In Part IIl of the volume Professor MacChesney has brought together 
recent national claims and agreements providing for defensive air and 
sea zones. In this barely emergent but vitally important area, the United 
States has been the principal innovator, and the materials presented re- 
fleet this faet. While defensive sea areas date baek to the period of World 
War I, air defense identification zones and weapons-testing areas are 
post-World War II developments. The legal issues raised by these various 
national elaims ean no longer be disregarded by international jurists 
simply for the reason that they raise diffieult and politieally explosive 
questions. It is to be hoped that this review of recent elaims made by 
states in order better to insure their security will serve to stimulate 
further inquiry in an area that demands the most careful attention by 


Jurists. Rogert W. TUCKER 


Status of Forces Agreement: Criminal Jurisdiction, Joseph M. Snee, 
S.J., and A. Kenneth Pye. New York: Oceana Publications, 1957. 
pp. 167. $6.00. 


This eoneise report on the eriminal jurisdietional aspeets of the NATO 
Status of Forees Agreement is based upon a field study financed jointly 
by the American Law Institute and the Georgetown Law Center. With 
the co-operation of the Department of Defense the study was made in 
France, Italy, Turkey and the United Kingdom. Using ease material, 
these professors of the Georgetown University Law School reach the con- 
clusion that the concept of such agreements as this, imposing two jurisdic- 
tions upon men of the armed forces abroad, is the ‘‘most radical and 
interesting innovation of our era.’’ Throughout the text references are 
made to the views of the negotiating representatives of the various NATO 
countries as recorded in the Working Papers of the Status of Forces 
Agreement. 

In general the text is keyed to the provisions of the Agreement and in 
particular to Article VII in which the eriminal jurisdictional provisions 
are found. Reference is also made to the comparable agreement with 
Japan, which is substantially the same. 

The subject of jurisdiction by courts-martial and foreign courts over 
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dopa dents of members of our armed forces or their civilian coupon it: 
is ircated in some detail, despite proper recognition of the import of iix 
Reid v. Covert and the Kinsella v. Krueger decisions of the Supr me 
Cour, The reviewer must agree with the apt conclusion of the aut! or 
inst: 


The Court, therefore, in the Covert and Krueger eases never irec 
ihe basie issue. The majority, as well as the concurring just" en 
alled to see that the fundamental choice was not between a federa 
civilian court and an American court-martial, but rather between a 
American court-martial and a foreign court. 


The Constitutional and statutory questions arising out of the wa e 
of th> primary right to exercise concurrent jurisdiction, which weve are oet 
in th> Girord ease,? are treated in a eritique of the opinion of the Distvic’ 
Couri (152 F. Supp. 21). These opinions and important docurrenis oer 
te niig thereto will be found in the Appendix to this volume. The ei ec 
ai steh waiver by the French Government upon the right of e elam on 
to institute subsequent proceedings of a joint criminal and civil nu ur 
is treated in some detail. 

The situation of the United States as a receiving state is usually brushe 
off rather lightly. Nevertheless, the authors envision the need for lee ~la 
tion implementing the treaty if our Government fulfills its oblivatien. 2 
a receiving state. 

After thorough and detailed consideration of the variety of probl. ws 
both procedural and substantive, arising out of the most unusual ne 
visio 1s of this convention, the authors conclude: 


.. that the trials of American military personnel in the ou 
‘ountries visited are conducted fairly and impartially [aid: m n: 
ease studied did we feel that the fundamental rights of any ser: ‘ve 
man were violated. . . . 


Tle analysis of the actual cases, together with the studious disenssio 
of tre legal principles involved, makes this volume a necessary tool ip th 
hencs of our foreign representatives, be they judge advocaits or 21 
bessidors. Moreover, those who loudly proclaim the supposed vur. o 
the existing NATO arrangements for criminal jurisdiction would be we 
advised to give heed to the text of this admirable study. 


CLAUDE B. MICKELWA T 
Major General. U. K. A., te 


Les Conditions du Procès en Droit International Public. By Maarte.: 


Bos. Leyden: E. J. Brill, 1957. pp. xvi, 344. Index. Fl 34. 


This work (Volume 19 in the well-known excellent Bibliotheca Vai: 
scri. na series) 18 a translation by the author of a prior study with tb: 
seme title published in Dutch in 1951 and reviewed in Volume 16 of th - 
JovrNAL at page 757 (October, 1952). He has taken advantage of th: 


1334 U.S. 1 (1957); digested in 51 A.J.L.L. 783 (1957). 
2354 U.S. 594 (1957); 51 A.J.LL. 794 (1957). 
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re-publieation to bring the work to date by inserting references to judicial 
decisions and treatises through the end of 1954. One new section is also 
added (page 163), taking issue with the separate opinion of Judge 
MeNair in the Albanian Gold decision rendered by the International Court 
on June 15, 1954. 

This translation has made available to a larger circle of readers a 
thorough and competent treatment of the pertinent jurisprudence of inter- 
national tribunals in the light of principles of modern procedural science. 
Under this conception of litigation as a legal relationship (Prozessver- 
Aülimis) distinct from the legal relationships of substantive law, certain 
preliminary conditions (Prozessvoraussetzungen, conditions du procès) 
are prerequisite to the valid establishment of the relationship. This work 
analyzes those conditions precedent to adjudication as they are manifested 
in the functioning of international tribunals. The author holds an official 
position in the Legal Department of the United Nations. 


Epwarp DumMBAULD 


A Guide to Diplomatic Practice. By the late Sir Ernest Satow. (4th ed.) 
Edited by Sir Nevile Bland. London, New York, Toronto: Longmans, 
Green and Co., 1957. pp. xvii, 510. Index. 63 s. 


Forty years after the first appearance of Sir Ernest Satow’s A Guide 
to Diplomatic Practice, a fourth edition has been edited by Sir Nevile 
Bland. Sir Ernest had published in 1922 a seeond edition of what had 
quickly become a standard book of reference, and three years after his 
death in 1929 a third edition appeared under the editorship of H. Ritehie. 
The editor of this fourth edition admits in his preface that he faced diffi- 
cult choices; he has sought to retain the flavor of ‘‘Satow’’ but to add five 
new chapters on current international organizations, as well as to bring 
up to date much of what appeared in earlier editions. This he has done 
without materially inereasing the size of the volume, a wise limitation for 
a vade mecum. One gains the impression that the editor, with his back- 
ground in the British Foreign Office and as ambassador to The Netherlands, 
has struggled to balance a certain nostalgia for the methods of the old 
diplomacy with the objective of supplying practical useful information to 
the young diplomatist who is beginning his career in what Sir Nevile 
describes as ‘‘one of the most interesting and rewarding professions in 
the world." 

The editor traces to the advent of the Hitler regime modern praetices 
of ‘‘non-diplomacy’’ with their pattern of abusive language in the press, 
over the air and in the United Nations. Such deplorable tactics are 
indeed commonly used by some governments and their representatives, 
but they are by no means universal. It would be a pity if the reader of 
this excellent book should get the impression that there is a sharp line 
between the old and the new. One could have wished that the editor 
might have noted the extent of the continuity, and might have examined 
the modern procedures of international conferences and organizations 
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from the point of view of comparing them with practices of earlier pe.iud: 
For example, while one ean still read here in detail about the ‘diplomat 

body " with its doyen, one gets no picture of the actual functioning of th: 
body of permanent representatives to the United Nations at its head 
quarters in New York. One finds good advice for a diplomat who is nrc 
ceed ng to his post as ambassador to another country, including matici 

of d-ess and entertainment and social amenities, but nothing eompar..bl 

about the now customary dinners of the President of the Security Couici 

or the nature and use of the cocktail parties, lunches and dinners at wie 

much of the real diplomatie negotiation is conducted during meetings o 
the General Assembly. One notes that there is wise counsel for the an 

bassador or Junior member of an embassy staff when he takes up his dutie. 
in a foreign capital, but nothing comparable to aid the Permanent Repre 

sentative to the United Nations as to the presentation of his credential , 
contacts with his fellow delegates, and arrangements to be made with th: 
United States Mission for tax exemptions and the like. One eau ica’! 
about the conduct of diplomatie representatives of opposing belligerent : 
who meet in a neutral eapital during a war, but nothing of the conduc’ 
of those who perforce deal with representatives of unrecognized gover 

men's at the United Nations or at special conferences such £s that : 

Geneva in 1954, to which some six pages are devoted. The Japanese Peac: 
Con'erenee of 1951 is described in terms of its unorthodox nature, hi 
one is not given any entertaining glance behind the scenes such es |. 
supplied for the European conferences of the nineteenth and eal: 
centuries. The matter of the languages used in diplomacy over the vet- 
turies is covered fully, but the reader is not told how the modern mechziui - 
of simultaneous translations makes possible the multilingual proceeciue 

at the United Nations. To be sure, the developing usages and formalities» 
in the United Nations are not as colorful even as those still practiced at 1] 

courts of Europe, but they are not all drab and many of them aie «i 
practical interest. 

All of which is not by way of criticism of Sir Nevile, since, after all, tl > 
United Nations customs are still new, but rather to suggest that perhaps 
some future edition of this admirable work may include a study of the: 
modern practices which it is not unreasonable to call **diplomatice." Ther ' 
may then be need of a section also on the new European institutions 
which are now being built and for which, at this writing, a capital is no v 
being sought. If this were undertaken, it might be suggested that son : 
of the purely descriptive matter outlining the structure of the Unite 
Nat.ons as contemplated in the Charter could be reduced and that fcr 
purnoses of a book of this kind, less space could be devoted to the Intern: 
tional Court of Justice (which is admirably summarized) on the gronni 
that the average diplomatist would have but little contact with such » 
tribunal. 

The chapters on the Commonwealth and the ‘‘ Associations of Wester i 
Staies’’ from the Treaty of Dunkirk through the European Coal an 
Stecl Community are very helpful. The rapid growth of organizations. 
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as the editor notes in his preface, makes it almost impossible for any sueh 
book to be kept up to date unless there are frequent supplements. None- 
theless, this book brings home the fact that there is still much wise advice 
in the classic comments of de Calliéres on the conduct of diplomacy and 
that ‘‘the qualities of the good negotiator" are but little changed. Matters 
of form are still important and ‘‘Satow’’ is still the authority to which 
foreign offices and diplomatists will turn. 
Pur C. JESSUP 


The Relations of Nations. By Frederick H. Hartman. New York: Maec- 
milan Company, 1957. pp. xxvii, 637. Index. $6.25. 


The plaintive observation that a student of international relations is a 
person who is always apologizing for not knowing more about everything 
else,! may well suggest itself to the casual reader who happens to examine 
the Index of Professor Hartman’s well-written textbook. He will discover 
an apparently heterogeneous medley of personalities and events calculated 
to stimulate some curiosity as to how they are tied together. Thus, he will 
find the Battle of the Bulge sandwiched between Katharine Lee Bates and 
Charles A. Beard; Ralph Bunche next to the Burma Road; Edwin Bor- 
chard rubbing elbows with Napoleon Bonaparte; Alistair Cooke nestling 
between Convertible Currencies and the Corfu Channel Case; Mahatma 
Gandhi in the uncomfortable company of de Gasperi and a Gatlin Gun; 
Harold Sprout close to the Spanish Armada; the wily Talleyrand cheek by 
jowl with both Tariffs and Tanks; and the turbulent Protestant Reforma- 
tion, not to be outdone in such matters, linked with Propaganda, Pro- 
tectionism and the Proximity Fuse. 

Military engagements, diplomatie maneuvers, a touch of economies, a 
smattering of law, allusions to national cultures, a good deal about power 
politics, some references to the United Nations—all are present. What 
theories give them coherence and meaning? What criteria mark off the 
significant event, the important personality, the durable ‘‘relation’’ from 
the insignificant, the trivial and the transitory? Such questions are more 
easily asked than answered. Clearly some kind of theory is needed, else 
the work becomes, at best, a superficial descriptive survey and, at worst, 
a jumbled invitation to incoherence and confusion. 

Professor Hartman wrestles manfully with the questions and comes up 
with an answer which seems to this reviewer (who disclaims any expert- 
ness in such large matters) to invite as many difficulties as it purports 
to solve. 

Acutely aware of the risk of presenting a ‘‘shallow perspective of recent 


1 See Palmer and Perkins, International Relations at p. 5 (1953). Professor 
Manning is quoted as saying that the student of international relations regrets ‘‘he 
does not better understand psychology, economies, diplomatie history, law, jurisprudence, 
sociology, geography, perhaps languages, comparative constitutional organization and 
so on down a long list."' Cf. Zimmern (ed.), University Teaching of International 
Relations (1939), from which the quotation is taken, and Wright, The Study of Inter- 
national Relations, esp. pp. 16-01 (1955). 
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eve ifs, he assures us that he seeks a ''distinet theory ' «apaole r we- 
latiag a set of ‘‘basie principles’’ that will provide a framework for wit 7 
and making meaningful future international events. At the same ‘iue 
Fe insists that no rigid framework is possible, nor one thet iupo«s va 
greater unity upon the subject matter than is implieit in st. To's 
caviloiary note is directed against those scholars who, he says, have ier. al 
to emphasize a ''single cause for action on the part of nati ust s. 
wheth^r this be characterized as the desire for peace or the struvele ‘or 
pov er’? (One wonders what ‘‘scholars’’ are so foolish as to merit (^.5 
GcSOrbotion.) His own preference is for a ‘‘conceptual tocl’’ of 2s in 2 
vatialle kind. ‘‘There is," he tells us, “a single theme eomuuoa to 7. 
acions of nation-states in the sense that they follow out in their polites 
their particular concept of their national interests. . . ." Naturally, he 
warns, these concepts vary greatly depending on time, place aud cirera- 
stauec.? 

Thi, reviewer, in the absence of any alternative theory of his own. is 
not irelined to scoff at this familiar echo of a very familiae theme. Vei 
he eo esses to large doubts. These doubts center on the possibility of 
apply:ng such an approach to the turbulent, amorphous aud irequeniiy 
contre dictory forces and influences which tend to shape and affect stote 
‘*behe vior.’’ 

The difficulty with the approach is not merely one of definition, thoa «a 
ceriaiily greater precision in the use of terms is needed (ie. ss Goin 
‘interests, ''objeetives," ‘‘principles,’’? ‘‘policies,’’ ‘commitments 
ete.) ;? nor is it merely one of identification and enumeration (/.., wh ise 
interests and what kinds are the objects of discourse).* It centers ret ^r 
an th» basic assumption that the significance of behavior can somenow he 
vexed by a process of analysis which avoids the tough job of proh sg 
borea h the surface manifestations of behavior to see what kinds of motives 
msoied it and why they did so. 

- Ab quotations are from the Foreword at pp. vil and viii. 

- Th: effort by Quincy Wright, Harold Lasswell and others to bring gresie^ preci us 
io ike eoneepts and rhetoric of international relations is, of course, ‘vell in own. We 
us swell and Kaplan, Power and Society (1950), and Wright, The Study of Eno cn 
fig. al Relations (1955). See also Major Problems of United States Force. Pe vy 
1952-1953 (Brookings Institution), at pp. 373-375. Of course, the need for ge ita 
precision in the use of prose does not mean that the social sciences should attempt tu dis 
ulace their normal mode of discourse by introdueing the symbolie language of mathet 
vs. ‘This reviewer coneurs in the judgment of Bernard Brodie that the few aftcm A ot 
‘hi ki: which have appeared, seem ‘forced, perverse and usually lud'erou..'' rc e 
Scient fie Progress and Political Science (Rand Corporation Paper P—968, 1056) s: 7.5 

‘Reiders familiar with the so-called **interest?" approach in legel philosophy ave 
aware of the elaborute enumeration of Roscoe Pound’s, indicated in his Ouilue: of 
Ju-isp-udence 96 et seq. (1943). For criticism of attempts to apply this conve c t 
tke m alysis of interstate behavior in the absence of greater sociological rcx bh ie 
nn isights, see Stone, The Provinee and Function of Law 492 (1946). This se 
vs ver has always considered ‘‘interests,’’ defined as f*demauds or desires which ss a hk 
moii ually or in groups seek to satisfy,’’ as merely a partial means of "iut ang 
iL: in rredients of actual or potential conflict. As such they are hardly an wha. sis 
f*eonceoptual tool?! by which to understand or evaluate individual or collective evad set 
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This is no place to explore the issues raised by these doubts. Suffice it 
to suggest that Professor Hartman's analysis fails to dispel them. 

Leaving abstraet comments, inspired by the Foreword, and turning to 
the book's contents, it should be recalled that it is intended as a vehicle 
for undergraduate instruction at the college level. Viewed from this angle, 
this reviewer believes that both subject matter and organization are well 
suited to provide an over-all awareness of much that is relevant to an 
understanding of eontemporary history. Whether this over-all awareness 
wil be deepened and informed by the kinds of insights that might be 
engendered through a more thorough probing of fewer topies must, how- 
ever, remain doubtful. 

As previously indicated, the book covers a wide front embracing such 
topics as the ‘‘fundamentals’’ of the state system, national power and 
foreign policy, the relations of states, disputes settlement, the problem of 
power and power patterns and the foreign policies of all the major Powers 
and many of the minor ones. ‘‘Case studies’’ are frequently introduced 
to give concrete bite to the expository material. 

Included in the part devoted to the ‘‘ Relations of States’’ is a chapter 
on international law. It totals 19 pages or three percent of the total vol- 
ume—an allotment which seems to be about par for writers in this area. 
While Professor Hartman's treatment of ''law"! is one of sympathetie in- 
dulgence, he yet slips into the familiar error of describing it as ‘‘the formali- 
zation of the status quo." The half-truth conveyed by this assertion is 
only partially atoned for by the author's later inconsistent concession that 
there are no gaps in law nor any issues whieh eould not be settled on a 
legal basis if the parties so desired. 

Despite its overly ambitious promise of a ‘‘distinct theory’’ capable of 
providing clues to the future, the book, as a whole, shows a good deal of 
imagination, a sophisticated awareness not only of the nature of contempor- 
ary problems but of their historic antecedents and a considerable skill in 
compressing a complex body of material. Furthermore, his occasional 
use of ''ease studies,’’ especially in Part V, is calculated to make the work 
an interesting teaching tool. The reader may not agree with the author's 
judgment here and there; furthermore, he may feel that the author has 
knocked down quite a few straw men. At the same time he is likely to 
recognize that the work is characterized throughout by a sense of balaneed 
realism which contributes to an understanding of a tough and elusive 
subject. 

Harpy C. DILLARD 


The United Nations: The Furst Ten Years. Edited by D. A. Wortley. 
New York: Oceana Publications; Manchester: University of Manchester 
Press, 1957. pp. vili, 206. Index. $5.00. 


This is a very stimulating book. A comparison with the volume on the 
first ten years of the League is inevitable. The present volume is superior 
to the League volume. For one thing it is written ab esteriore and is 
less pious than the latter. For another it contains more meat. Chapters 
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deal with United Nations organs, a few specialized agencies, plus GATT, 
and are very substantial and even technical (especially Chapters 9 and 10, 
on the International Bank and Fund), reflecting, perhaps, the Mauchester 
appro: ch. 

The'e is no call to agree or disagree with the opinions expressed by the 
nine or ten authors of these chapters. Also there is no chapter of ''eon- 
clusions” or ‘‘summary’’ to be found here. Perhaps the title would have 
been more accurate if it had begun ‘‘Some Aspects of." A very brillant 
little hook. 

Pirman B. POTTER 


Canada and the United Nations. By F. H. Soward and Edgar Melnuis. 
New York: Manhattan Publishing Co., 1956. pp. xi, 285. Index. 
$3.00. 


This volume is the fifth in a series of national studies of the réle of staies 
in international organization which has so far limited itself to suvh lesser 
Powers as Denmark, Israel, Switzerland, and Sweden, although the project 
bas wide coverage. In presenting the story of Canada’s contribution, 
the two authors have gone beyond its title and have included ‘‘a dis- 
cussion of NATO as an alternative approach to security and of the Colonibo 
plan as a significant feature of Canada’s policy with respect to the under- 
developed countries." 

Following a preliminary chapter that gives the historical background 
on the formation of the United Nations, there is an examination of ‘he 
funct oning of the organization, stressing the leadership Canada assumed 
both in matters of policy and personnel. Canada has lone since grown 
out o^ the narrow concept so long held that her function was merely as 
an interpreter of the New World to the old, or vice versa, in Anglo-Ameri- 
ean relations. Today in international organization Canada has demou- 
strated that she will follow a distinctive course. As a Power of middle 
rauk she has played a significant róle based upon a certain degree of real- 
ism |tnhampered by traditional obsessions. Aware that the implemoerta- 
tion of many major projects must eventually rest with the larger leading 
states, Canada has adopted the attitude of securing general commitment 
and then furnishing aid commensurate with her position, such as was donc 
in Korea. That conflict also illustrated another aspect of Canada’s role 
as mediator, particularly in reconciling such divergent Powers as Ame ies 
and India over the exchange of prisoners. In the words of the authors: 


A country like Canada ... may legitimately feel at times that there 
is à genuine disparity between its responsibilities and its influence 
and membership in the United Nations, insofar as it means an in 
crease in responsibilities without an appreciable advance in influence 
exacts a price that is far from negligible in return for its eontributio: 
io the creation of the kind of world that Canada's national interest: 
demand. 


In assigning the task of preparation of this volume to Messrs. Sowarc 
and MelInnis the Carnegie Endowment chose wisely. Both men, througl 
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the combination of scholarship and practical experience, have a rich knowl- 
edge of Canadian international relations to share with their readers. The 
merit of this little volume under review, particularly the chapters authored 
by Professor Soward, is to be found in the easy weaving together of the 
diverse strands, the copious illustrations and quotations, and the compact- 
ness of the language which advances the narrative. Canadian readers 
will have added appreciation of the way domestic politics are related to 
policy determination on the international scene. 
LiowEL H. Larne 


La Gréce et les Nations Unies. By S. Calogéropoulos-Stratis in eollabora- 
tion with P. A. Argyropoulo, S. Castanos and D. Sidjanski. New York: 
Manhattan Publishing Company, 1957. pp. v, 190. Index. $3.00. 


This volume is one of the eountry studies initiated in 1956 by the Car- 
negie Endowment for International Peace to determine the place which 
the United Nations occupies in national policies, and the attitudes of various 
Member and non-member nations. The study reflects the degree of com- 
fort a small nation like Greece could derive from an international organiza- 
tion which aims at a more effective way to peace than the old spheres of 
influence in a balance-of-power system. In this context it explores the 
róle of the United Nations in the defense of Greek independence and ter- 
ritorial integrity, which were threatened from 1946 to 1949 by the Soviet- 
satellite pressure in the form of a guerrilla war against Greece. In dis- 
cussing Greek action in the United Nations on questions of security and 
self-determination, the authors stress the unresolved Cyprus question, which 
has been brought before the General Assembly each year from 1954 to 
1957. As a background to these issues the authors analyze the foundations 
of Greek foreign policy with an insight which their experience affords. 

While the book broadly explores the national experience of the Greeks 
with the United Nations, its authors might have usefully developed in 
more detail the Greek position on the major international issues. Be that 
as it may, their present study is unique and should be welcomed by stu- 
dents of international relations and Greek affairs. They have presented 
a constructive and useful analysis of the structure and function of the 
United Nations, stressing its value as a safety-valve in an international 
community which is overcharged with tensions and pressures of grave 
consequences, 

CHARILAOS G. LAGOUDAEIS 


The United Nations Trusteeship System. By James N. Murray, Jr. (Illi- 
nois Studies in the Social Sciences, Vol. 40.) Urbana: University of 
Illinois Press, 1957. pp. viii, 288. Index. $3.50, paper; $4.50, cloth. 


This volume presents an excellent historieal survey of the formation, 
funetioning and growth of the international trusteeship system set up 
under the United Nations Charter of 1945. As the author points out, the 
Trusteeship system is the outgrowth of ideas and practices developed from 


It DOOK REVIEWS AND NOTES hes 


th» or vious Mandates system under the League of Nations; and Pa + 
Onc, dealing with the formation of the United Nations Trustecship sy - 
tem, se's forth in careful detail a description of the League of Netiv: à 
Mznda‘es system, the San Francisco Conference of 1945, and the sits: 
quert setting up of the Trusteeship system and the organization cf il 
T^ustecship Council in 1947. Because of its unusual and distinctive re. 
tures, € separate chapter at the end of Part One is devoted to the Trave - 
ship A:reement covering the former Italian colony of Somaliland. 

Tie bulk of Part Two deals with the functioning of the Trustees- 
Council. Separate chapters deal with the mechanics of the Council iu d 
with Annual Reports, Petitions and Visiting Missions, upon which its main 
sveeticnal activities are based. A following chapter deals with the rel..- 
tions o| the Trusteeship Council with other organs of the United Nations. 

Except for its last two chapters, the book consists of a detailed historie! 
accoun. of the development and growth of the international trustecsh p 
system from its inception up to 1955. There is little critical comment or 
evaluating discussion of the steps taken or decisions made in the buildi 
o. this outstanding international machinery for shaping the government or 
some 18,000,000 underdeveloped people in colonial areas. The author s 
eeniral theme is, as he says, ‘‘the actual functioning of the international! 
supervisory machinery involved," not ''the effects on a territory resu t- 
ine from a status of trusteeship.’’ As an historical survey the book is 
painstakingly done. As such, however, it deserves a more detailed indix. 

To the casual reader perhaps the most interesting part of the book | -s 
in the two concluding chapters, dealing with the diverse and diffieult patn- 
rays which lead to self-government or independence and settine fourth 1o 
author's own conclusions. 

As the author points out, the colonial policies of France, Belgium and 
Great Britain rest upon quite different fundamental objectives; aud due ‘ty 
tacse differences and to ethnic and geographical complications, the Charter 
goal ot ultimate independence or self-government for all trust territor cs 
must je sought often along quite different pathways. Nor will the el 
results be always the same. For instance, British Togoland, now haviuz 
eraduated from the Trusteeship system, has been led into a course noi or 
isolatcd independence but of union with an independent British (ld 
Coust within the British Commonwealth of Nations. Does this spell ihe 
practi:al success or failure of the international trusteeship system? fn 
the General Assembly Fourth Committee some representatives of non-s. l- 
ministering states expressed grave doubts. But in the words of the author, 


- 


vu 


is the people of a territory are assured adequate representation in ine 
o.gans of an independent state or international union, and if, further, 
their choice is made freely under international supervision, who is to 
say that the requirements of trusteeship have not been met? 

Certain unsolved problems still present themselves and threaten possisle 
;utare disruption. Unhappily, the United Nations Charter, while sett:ug 
up th: Trusteeship Council as one of ''the principal organs of the Uni d 
Nations” (Article 7) and elothing it with responsibility for the interaa- 
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tional supervision of the administration of Trust Territories, elsewhere 
speaks of the Trusteeship Couneil as ''operating under the authority of 
the General Assembly’’ (Article 85). The framers of the Charter with 
great wisdom were meticulously careful to require that the Trusteeship 
Council be composed of an equal number of administering and non-ad- 
ministering states. In the Fourth Committee, determining trusteeship 
questions for the General Assembly, however, the non-administering states 
overwhelmingly outbalance the administering states. The viewpoint of the 
Fourth Committee, therefore, is bound to differ markedly from that of the 
Trusteeship Council. In ease of conflict, which shall prevail? 

After his painstaking and careful historical account of the building and 
development of the international trusteeship system, the author’s final 
conclusion is most hopeful, and, I believe, true. As he says: 


Perhaps the most encouraging result of this study is the realization 
that this organ of the United Nations is functioning successfully... . 
A survey of the formation and functioning of the trusteeship sys- 
tem leaves the over-all impression that the system is . . . functioning 
well. 

Francis B. SAYRE 


The Refugee and the World Community. By John George Stoessinger. 
Minneapolis: University of Minnesota Press, 1956. pp. v, 239. Index. 
$4.50. 


This work, the author of whieh is himself an ex-refugee and a former 
officer of the International Refugee Organization in the Far East, is a 
general survey of the problem of refugees, displaeed persons and stateless 
individuals in the 20th century. Concentrating primarily on the years 
following World War I, the author stresses what he eonsiders to be a feature 
unique to this period, that is, ‘‘the immense difficulty, often impossibility, 
of finding a home’’ for the eontemporary refugee. The purpose of the 
book under review is to deseribe and evaluate the suecesses and failures of 
the various methods resorted to by the world community sinee 1917 in 
order to find a home for the international exile. 

The work is divided into three main parts. Following a brief introdue- 
tion on the Refugee and the Rights of Man, appear seetions on the League 
of Nations Era and World War II, the International Refugee Organiza- 
tion, After IRO. ‘Within each section the author proceeds chronologically, 
describing the successive efforts of the world community to cope with each 
man-created Diaspora. The author concentrates on the history of the 
various international devices tried one after another in order to find a solu- 
tion for the ever-recurring problem of exiles, beginning with Nansen’s work 
and ending with the latest specialized agencies of the United Nations Or- 
ganization. He also attempts an evaluation of the policies of these succes- 
sive organizations, from the early emphasis on legal assistance to the pres- 
ent stress on rehabilitation and resettlement. 

Since the work is a broad and comprehensive survey of approximately 
forty years of international activity in an often complex and diffieult field, 
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it never really concentrates on any one aspect of it or analyzes exhaustively 
any one of the many problems inherent in it. Only a general picture o* 
the mary facets of the world's effort on behalf of the refugees is given. 
includine brief analyses of the effectiveness of the various internationa: 
agencies, of the various trends in international assistance and the diferen‘ 
forms oč the aid given to refugees, of the repatriation and reseitiemcn’ 
schemes tried as a solution for the problem and of the present status o. 
the remaining exiles. 

On the whole the problem is treated sympathetically and ably. The 
booi is well written, and as a general survey of international work in tho 
deld of 'írefugeedom"" it is very good. Perhaps the author overstresses 
the imtcenational aspects of the solution to the problem and tends to mini- 
mize the effectiveness and feasibility of individual state action. The work 
was written prior to the Hungarian revolt, or the author might have modi- 
fied his views on the effectiveness of state action, since the Himgarian 
refugee problem was disposed of rapidly and efficiently through the wmi- 
lateral efforts of a half-dozen states. In spite of the author's obvious 
predilection for an institutionalized international ageney maintaincd perm- 
anently for the solution of refugee problems as they arise, the death o; 
the Intcrnational Refugee Organization leaves the world with no such organ 
at pres»nt and the answer must be sought necessarily within the frame- 
work o' individual state policy. Nor is this solution always inferior to 
that provided by an international agency, as the author generally seems to 
think. 

GEORGE GINSBURGS 


Das Vertragsrecht der Internationalen Organisationen. By Karl Zemanet. 
(Ree its- und Staatswissenschaften, Vol. 15.) Vienna: Springer-Verlag, 
1957. pp. xii, 159. Index. $6.45. 


The -vord “Vertrag” in German means both treaty and contract. Hence, 
this is a monographie study of the treaties as well as contracts eonelude | 
bv international organizations. The author, assistant professor o? inte^- 
nation: ] law at the University of Vienna Law School, ean be regarded es 
a youn: member of the '* Vienna School’’: his basic approach is that o£ his 
teacher, Professor Alfred Verdross; his theoretieal reasoning is based on 
Hans Kelsen; his foundation for the theory of mternational organizations 
is this reviewer’s work of 1929 on the Union of States. The book is done 
with extreme care: a comparative study of universal and regional, general 
and specialized organizations, their constitutions and practice, taking in‘o 
consid: ration all relevant national and international court decisions. 

By way of introduction, the author deals with the concept of inter- 
national organizations, their personality in international and municipal 
lew, aid their organizational structure. The second and principal past 
consists of three sections. 

In the first section the author investigates the treaties. He distinguishes 
the constitutional (agreements between international organizations), the 


566 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vo]. 52 


institutional (e.g., Conventions on Privileges and Immunities, Headquar- 
ters Agreements) and the functional (e.g., under Article 43 of the U.N. 
Charter) agreements. They are no doubt international treaties, although 
of a novel type, and the law applicable to them is international law. He 
studies in a detailed and interesting way the problems of the organs eom- 
petent to conclude these treaties, the procedures of conclusion, ratification, 
accession, ‘‘acceptance,’’ registration, and the settlement of conflicts arising 
out of these treaties. 

The second section deals with the contracts made under the internal law 
of international organizations; this is also international law, although 
of a hierarchically lower order. Pro foro interno international organiza- 
tions have a capacity to legislate, creating general abstract norms; this 
capacity has its legal basis for validity in the correspondmg norms of the 
constitution. Here belong the Staff Regulations (the Statutes, so to speak) 
and the Staff Rules (the executive ordinances, so to speak). These gen- 
eral norms are applied to a single concrete case in the contracts of appoint- 
ment of international civil servants. The legal analysis of these contracts 
is very interesting. On the one hand, the international civil servant, by 
accepting the contract, submits not only to the internal law of the inter- 
national organization concerning its functionaries, but also to its pos- 
sible change in the future. On the other hand, the individual conditions 
of appointment ean only be changed by common consent. These contracts, 
therefore, are not merely private law contracts; they have statutory as well 
as contractual elements. As they are contracts under the internal law 
of international organizations, îe. under international law, they are ex- 
cluded from the jurisdiction of municipal courts, not by way of privileges 
and immunities, but ratione materiae. Conflicts arising out of these con- 
tracts today go before international courts, the Administrative Tribunals: 
international law, the internal law of the international organizations, Staff 
Regulations, Staff Rules, the individual contract—the lacunae filled out 
by the general principles of Iaw-—are the applicable law. 

Particularly novel is the author’s treatment of the contracts on ‘‘con- 
sultation’’ between governmental international organizations and private 
international organizations. Here we have a field of law which is newer 
and, hence, even more fragmentary than the law of international civil 
servants. The norms are, at this time, unilaterally posited by the inter- 
national organizations. 

Finally, there are the private law contracts. The author correctly starts 
from the thesis that the capacity of international organizations also to con- 
clude private law contracts, a capacity which is one and the same in all 
member states, has its legal origin, in the last analysis, in international law, 
namely, the basic treaty. But, since international organizations at this 
time have no private law of their own, the applicable law is always a foreign 
municipal law. International organizations can appear before municipal 
courts as plaintiffs, but usually cannot be brought into these courts as de- 
fendants without their consent. Here we have a true problem of privi- 
leges. This lack of competent tribunal is nowadays being remedied, either 
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by waiver of immunity or by contractual submission to private art trate n 
Theorctieally, there is the possibility of the establishment of an interr? 
tional eourt for private law aetions. 

While we fully agree with the author's explanations, we would like ‘a 
meke «wo remarks: The problems of what courts are competent and wt! 
law governs also exist outside the realm of the law of international organiz: 
tiers, and even within this realm may sometimes be a little more eomp 
cated. On the other hand, a large group of international organizations, | 
whieh these problems are of peculiar importance, are not meludec in ibis 
iivest gation; namely, those international organizations, also created ny 
s‘e‘os through basie treaties, but organized as private law corporations or 
turks, of which '*Eurofima"! in Europe and the new International Fina: o 
Corporation at Washington are good examples. 

The continuous development of international organizations of many types 
eno forms poses many problems of utmost importance, not only for the low 
o; these organizations, but also for the future development of genc-al 
international law. Yet the literature on international organizations js, 10 
e crest extent, purely descriptive, trying to show what they do and not 
what ‘hey are-— partly political, partly under the spell of wishful thinki ‘z. 
On the other hand, really legal treatment of international law often :^ 
elovts the law of international organizations, treating them only es an ad- 
ditior or appendix. What is very necessary is a strictly legal, analytes] 
and systematic study of the law of international organizations. The ho 
under review fulfills these postulates. It is an excellent contribution 


Jlo-EF L. Kunz 


Annuaire Européen (European Yearbook). Vol. III. Published under tne 
auspices of the Council of Europe. The Hague: Martinus Nijhoff, 157 
pp. xix, 534. Index. Gld. 25.50. 


Seven articles, 12 documentary chapters, and a comprehensive bilo 
graphical section made up this third issue of what is destined to be a: 
increasingly useful standard work of historical reference. This volume only 
coapletes the movement toward European integration through 195) i. 
so pcstpones all notice of the European Economie and Atomie Enc a) 
Comriunities 1 until the next issue. One new organ appeared, the Europea 
Civil Aviation Conference, which is to meet annually. Drs. B. Landl:es 
and A. H. Robertson, the joint editors, are making their Yeerbeo.: : 
doeu nentary record of the progress of European integration, which oro 
lifer¢ tes so rapidly that only the chronologies and bibliographies are un ti 
dete. In the third issue for 1955 they are still publishing treaty txt 
of 1690. 

The centripetal movement in Europe is impelled by the Council o 
Eurcpe (Statute, May 5, 1949) and the Organization for European Mee 
nem e Co-operation (Convention, April 16, 1948). The European Coe 
and Steel Community (Treaty, April 18, 1951) fulfills its special funet:on 


1 Foar texts of the relevant treaties see 51 A.J.I.L. 865-1004 (1957). 
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through the High Authority, but its Assembly and Court of Justice are 
common to other communities" or organizations. Within the system the 
three states of the Benelux Customs Union have been unifying their 
economies since 1943, and the Western European Union has existed since 
1948 as a political pivot with an extensive social program. Alongside these 
is the Nordie Council, in which Finland and Iceland participate. As a 
matter of policy it is hoped to bring the Central Commission for the Naviga- 
tion of the Rhine, dating back to 1815, into the system. Membership varies 
from the six states of the ‘‘supranational’’ community treaties, to 14 in 
the Council of Europe and to 17 in the Organization for European Eco- 
nomic Co-operation; but all have working arrangements with other states, 
especially the United Kingdom. 

Most of the initiative for European integration comes from the Council 
of Europe and OEEC. The Council in 1955 saw the signing of the first 
multilateral Convention on Establishment, the tenth instrument in a series 
concerning human rights, social security, culture, diplomas and patents. 
In technical fields its creations were producing results. The International 
Commission on Civil Status was indexing national laws to prepare a con- 
vention on that complex subject; the ministers of transport on October 
20, 1955, signed a Convention establishing ''Eurofima," the European 
Company for the Financing of Railway Rolling Stock; the European 
Organization for Nuclear Research (CERN) was pooling the scientific re- 
sources of 12 states; and the European Civil Aviation Conference was 
launched in 1955 by 19 states to work on the problems of intra-European 
air transport. The Organization for European Economie Co-operation in 
1955 improved its European Productivity Agency, which increases in im- 
portanee, negotiated a European monetary agreement to put convertible 
exehange on a permanent basis when the European Payments Union ceases, 
and brought up to date its eode of liberalization of trade and invisible 
transaetions, providing a point of departure for both the Common Market 
Treaty and the ‘‘free trade’’ movement in OEEC itself. Its Customs Co- 
operation Council has a committee operating under the Convention on the 
Valuation of Goods for Customs Purposes, and in 1955 it amended its other 
1950 Convention on Nomenelature for the Classifieation of Goods in Cus- 
toms Tariffs, both conventions being also groundwork for the Common 
Market Treaty. 

The editors of the Yearbook publish articles that are excellent in them- 
selves but slight as compared with the material in the extensive bibliographi- 
eal reviews they include. Henri Rolin of Belgium proposes that the hour 
of conciliation as a method of pacific settlement has struck for the easing 
of East-West tensions; his insistence that conciliation has been neglected 
is given a practical turn by cogent suggestions for its procedural improve- 
ment. Ludovici Benvenuti’s report to the Council of Europe on ‘‘ Western 
Policy towards the U.S.S.R. and the Satellite Countries’’ and the Council’s 
recommendation are of interest to Americans because they show we are of 
the same mind on both sides of the Atlantic. The sociological aspects of 
European integration (B. Landheer) and European cultural policy ( Wil- 
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helm Cornides) are the subjeets of two thoughtful artieles. Articles on the 
Europcan Productivity Agency (Edwin Fletcher), the European Organi- 
zation of Posts and Telecommunication (Edouard Bonnefous) and cu 
‘‘Eurolima’’ (H. T. Adam, reviewed below), give that intimate under- 
standire that only those associated with the work can reflect. 


Denys P. MYERS., 


European Integration. Edited by C. Grove Haines. Baltimore: The 
Johns Hopkins Press, 1957. pp. xvi, 310. Index. $5.00. 


We have here a collection of papers growing out of a conference held m 
1956 at the Bologna Center for International Studies of the Johns Hopkins 
University. The names of the contributors—Van Zeeland (Preface), Bat- 
taelia, Duroselle, Kohn, Malik, Wilgress, Comunafer, Carrington, to name 
but a iew and these not on the basis of any qualitative seleetivity—, plus 
the expert editing of Dr. Haines, would insure a striking volume whatever 
the subject matter. When, in addition, the crucial eurrent problem of 
Europcan integration is discussed in various aspects—historical, economie, 
politicel, social, and so on—the reader has an extremely valuable introdue- 
tion to international affairs. 

Neecless to say, there is no easy optimism in evidence here, nor any cock- 
sure conelusions. Instead we have a thoroughgoing and almost sociological 
exploration of one of the great central issues of our time. 





Pirman B. POTTER 


Société Européenne pour le Financement du Matériel Ferroviaire (Euro- 
fima). By H. T. Adam. The Hague: Martinus Nijhoff, 1957. pp. 21. 


Les Établissements Publics Internationaux. By H. T. Adam. Paris: 
Librairie Générale de Droit et de Jurisprudence, 1957. pp. ix, 323. 
Index. 


In his small essay, which appears in Volume 3 of the Europeau Year- 
book, reviewed above, p. 567, Professor H. T. Adam, of the University of 
Paris end of the Secretariat of the Council of Europe, gives an extremely 
interesting analysis of the European Society for the Financing of Railroad 
Equipment. The idea was born out of the necessity to replace European 
railroad equipment destroyed during the second World War, and of the 
eonviciion that it ean be done successfully only by European co-operation. 
Hence on October 20, 1955, a convention was signed approving the estab- 
lishment of the Society. Its principal task is to find capitalists to lend it 
1500 million Swiss frances for the renewal of railroad equipment. The 
idea o. its structure was taken from the American equipment trust, but 
modified according to the necessities of Europe. For the actual legal 
structure the Bank for International Settlements served as a precedent, 
althouzh the structure is in some aspects different from that of the Bank. 
The stockholders are the railroads of fourteen European countries, most 
of them members of the Council of Europe, but including also Spain, 
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Switzerland and Yugoslavia. The governments of which the railroads are 
the stockholders in the Society are individual guarantors of contracts 
made by their railroads with Eurofima, but also exercise some control. 

We have here, in fact, an international semi-governmental corporation ; 
but in law it is a Swiss corporation, establishment of which is approved 
by an international convention. It would, therefore, have to be subject to 
Swiss law. But the Swiss Code of Obligations, and the laws of other par- 
ticipating countries would not allow some of the legal transactions of the 
Society. Hence, the Statutes annexed to the convention, as a piece of 
special international legislation, derogate from the corresponding parts of 
Swiss law and this Swiss law, as so changed by international law, becomes 
through renvoi applicable as the lex loc? in the courts of the other par- 
ticipating countries under principles of conflict of laws. There is, further, 
as part of international law, the Additional Protocol, regulating the rela- 
tions between Switzerland, as the state of the domicile, and other countries. 
This Protocol gives the Society special privileges and exonerates it from 
Swiss taxation. It is a fascinating analysis and reads like an addendum 
to Philip C. Jessup’s Transnational Law. 

The growing number of institutions such as Eurofima had induced Pro- 
fessor Adam, who in 1949 wrote an excellent book on the European Organi- 
zation for Eeonomie Co-operation,’ to write a book on what he calls, by 
analogy to the Établissements publics of French administrative law, Etab- 
lissements Publics Internationauz; we may perhaps say in English: Public 
International Corporations, or Public International Authorities. They are 
particularly frequent in Europe. The Annex (pp. 199—312) gives the 
basic documents of ten such institutions, but the text (pp. 1-197) deals 
with many more. Chapter VI analyzes some of the newest institutions of 
this type, including the quasi-universal International Finance Corporation, 
the Statutes of which were adopted by the Board of the International 
Bank for Reconstruction and Finance on July 24, 1956, or—on a supra- 
national basis—the Entreprises Communes of the Euratom Treaty. 

Our era, the author states, is the era of international organizations. But 
within them a distinction imposes itself—the distinction between interna- 
tional organizations, properly speaking, and the International Public 
Authorities. The author recognizes that the development of these insti- 
tutions is in evolution, but holds that they demonstrate progress along 
three lines: in international law there is progress from treaty to institution ; 
in international organization, they have authority vis-à-vis the states in 
question; and thirdly, they have individuals as the direct beneficiaries of 
their functions. 

It is on their distinction from international organizations, properly 
speaking, and on their similarity with the établissements publics of mu- 
nicipal law, that the author bases the definition of these new institutions. 
For he fully recognizes that they are different as to activities, as to 
juridical regime, as to powers and means of funetioning. It is his task 
to find their common characteristies for the purpose of legal construction. 


1 See this reviewer’s comments in 44 A.J.I.L. 228-229 (1950). 
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Inierrational organizations, properly speaking, whether regional cr gue t- 
universal, whether general or specialized, whether international or sapa 
natioral, are organs of the international co-operation of sovereig: stat... 
But tl ese new institutions are publie international services, Founded by t .0 
or ino e states, independent of any international organization; they ful H 
a task of material execution or regulation for the benefit of individua ; 
they Lave contracts and contacts with an indefinite number of individva ; 
ihev cre operational units, having a legal and material autonomy vis-à- 5s 
the states in question, and proceed with their own materials, agents, - 
so. recs, They are independent vis-à-vis governments, but are often subject 
to ^ue municipal law of the state of domicile, in both these respects dife .:t 
irn international organizations. Hence, neither the original Dank Jur 
Interrational Settlements, the present International Atomic Emner«y 
Agency, nor the European supra-national Coal and Steel Community w- 
longs here. Although international organizations often perforin tasks of 
material exeeution, they do so as & part of normal international organiza 
tions. We would like to add here that these new institutions are also 
legal: very different from organizations based on a contract betwecr a 
sovercign state and one or more foreign private corporatiors, such as ‘lic 
Suez Canal Company or the new Iran Oil Consortium, although ‘ere siso 
similer problems as, e.g., the problem of the applicable law, may arise. l'or 
in spite of all distinctions from international organizations, properly spec 
mg, the new institutions have one thing in common with them: they are 
rounded by sovereign states; their legal basis is not a contract ot private 
law, put a treaty. 

Thcse new institutions ean be classified according to several crite ia. 
According to the degree of internationalization, there are institutions of 
international interest, but without an international regime or orean, sueh 
as the St. Lawrence Seaway; there are institutions of international inter st 
ani vith a certain international regime, such as the Luxembourg Railwov: 
or the Tunnel under Mont Blanc; finally, there are, the full-fledged in-ti 
tuiious, such as Eurofima. According to the nature of their activities 
{ney are either regulatory authorities, such as the Communist Dan. 
Comission, or organs either for construction—which may be eabed intce 
natioial publie works—or for exploitation, or for both. According t 
their nature they may be under the regime of publie or of private law. 

Th* reality of power of an international organ lies not in the funci sa 
but ia an independent will superior to that of a member state, with ix 
possibility of a veto by a single member; hence the possibility of makine 
by majority vote decisions which are legally binding and which hav» : 
dcün tive and executive character. But there are institutions with re 
stricted or imperfect powers. 

As to the determination of the applicable law, all these institutions are 
in the first place, governed by international law: the treaty which fon 
tae legal basis, and the statutes which are often annexed to the tresty 
They may have immunity from national law (such as the Danube Commis 
sion ; they may have the status of a private corporation of the state o 
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their domicile and be subject secondarily to the municipal law of the state 
of domicile. As treaty and statutes (of the rank of international law) 
never suffice for the innumerable contracts these institutions have to make, 
recourse to municipal law may be necessary: the law of the state of domicile, 
as changed by treaty and statutes, and the principles of conflict of laws. 

Just as functions of construction and exploitation or regulation directly 
for individuals and proper powers are characteristic of these institutions, 
thus also proper resources, financial autonomy. They do not depend on the 
diseretion of the member states, on the quotas to be paid by them. 

The work of Professor Adam 1s an analytical work in a new field and 
therefore has a pioneering character. He brings to his task an extra- 
ordinary detailed knowledge of these new and complicated materials in- 
volving foremost institutions only recently set up in Europe, which are 
not particularly well known in this country. He brings to his task the 
fine analytical talent of a good jurist, absolute scientific objectivity, clear 
distinction between what the law is and mere proposals de lege ferenda 
or critiques of the positive law. In the field of international organization 
much work has to be done on analytical lines. In this respect Professor 
Adam’s work is a very valuable and welcome contribution. We fully 
agree with the last words with which M. P. H. Teitgen, a former Vice 
Premier of France, closes his preface: “Voici done un bon auteur pour 
un beau sujet.” 

Joser L. Kunz 


The Umted States Attorneys General and International Law. By David 
R. Deener. The Hague: Martinus Nijhoff, 1957. pp. xiv, 415. Gld. 
26.50. 


It will doubtless come as a surprise to those of us whose first text on 
international law was Moore’s Digest to find how many of the State De- 
partment documents had their origin in opinions of the Attorney General. 
Somehow we had thought that the functions of the Attorney General were 
confined to Constitutional law. Professor Deener, in a careful and schol- 
arly examination of the background of cases and incidents, shows us how 
significant has been the part played by opinions of the Attorneys General. 

The list of chapters in Part B, Opinions on the Law of Nations, reads 
not unlike the table of contents of a standard textbook—relation to mu- 
nicipal law, international status, territory and nationality, jurisdiction, 
diplomatic and consular relations, international agreements, international 
reclamation, neutrality, and war; and the cases and incidents cited are the 
elassie ones of the American textbook. 

Part A, Legal Advice, is devoted to an analysis of the function of the 
Attorney General, the requests that come to him for an opinion, the 
formulation of the opinion, its legal force, its practical effect, and the 
political pressure under which opinions are given, this last chapter on 
‘*Polities’’? opening with the pleasant story of President Jackson calling 
upon his Attorney General to ''find a law authorizing this action or I 


a oT. 


1955] BOOK REVIEWS AND NOTES 5r 


shall fnd an Attorney General who will.’’ If the author's discussion of 
the ‘‘:ealist’’ school may seem academic in places and somewhat remote 
from international law, it makes good reading just the same. The econ- 
clusio: is reached that ‘‘on the whole, the interpretations and applications 
of international law made by the Attorneys General find suppor: nm t'e 
writinvs of publicists and in actual state practice,” and are therelore 1:11 
“necessarily directed to the implementation of policy,’’ as suggested by tue 
International Law Commission. 

This is a stimulating and instructive volume which more advance 
students interested in the origins of foreign policy in relation to interna- 
tional law will appreciate. 

C. G. Fenwick 


An Introduction to American Foreign Policy. By Edgar S. Furniss, Jr., 
aud Richard C. Snyder. New York: Rinehart and Co., 1955. pp. xu, 
252. Index. $3.00. 


Dynaiiics of International Relations. By Ernst B. Haas and Allen 8. 
Whtng. New York: MeGraw-llill Book Co. 1956. pp. xvi, 407. 
Index. $6.00. 


an Introduction to American Foreign Policy offers much realistic back- 
eround on the subject in regard to its historical, social and political setting, 
reachiig from 1798 to the present time. It includes an introductory 
chaptcr on ** The Study of Foreign Policy’’ which deals with the nature of 
international polities, national interests, objectives and techniques a ul 
sowe very useful ''eriteria for judging the content and formulation oi 
foreigi policy." The concluding chapter deals diseerningly with ‘Tane 
Problem of Policy Making." The selected bibliographies attached to the 
various chapters have been collected with obvious care and success. 

Pro essors Haas and Whiting endeavor ‘‘to work out a diferent 
mciho lology for the study of international relations, as well as to provide 
the st ident with a basie text." They ‘‘have attempted to synthesize the 
study of political behavior and social action with an analysis of inter- 
natioral relations as one manifestation of group aspirations. . . . Grouos, 
élites, and, to a lesser extent, nations are the primary actors studied. The 
scheme of international affairs which emerges is thus a compendium of the 
ways n which shapers and conditioners of policy view their mutual inter- 
relations, in terms of their native ideological and institutional frame- 
works” (pp. vil-vili). The authors deserve full credit for their endeavor 
to apply the behavioral approaeh to the study of international relatious, 
though the results leave the reviewer, for one, with many more questions 
and doubts than with new answers and insights. 

Mauny chapters of the book are good, some very good and some excel- 
lent, Lut most of them do not show any impact of the behavioral approach. 
For instance, the two standard-type chapters on international law simply 
bow out with the statement that international law ‘‘ranks as yet another 
of the means available to élites in their efforts to realize ends abroad" 
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(p. 426). The chapter on American Foreign Poliey-Making is very inter- 
esting, and to some extent very enlightening—for instance when dealing 
with ‘‘the contrast between the formulation of the European Recovery 
Program and post-1944 policy in the Far East" (pp. 280-82, 281-89). 
This chapter is indicative of additional opportunities for understanding 
which may be reached through the behavioral approach. Other chapters 
show more clearly the limitations of the method and even its dangers when 
it is forced into a Procrustean bed. An example is the chapter on Nazi 
Germany which is full of misconceptions and omits many essential factors 
and, in addition allows itself some contradictions. For the treatment of 
the Third Reich one eannot claim altogther the excuse which the authors 
put forward—as a correct general proposition—that ‘‘empirical material 
is frequently unavailable or inaccessible, especially in the case of under- 
developed countries and totalitarian regimes’’ (p. viii). 
JOHN Brown Mason 


Allied Wartime Diplomacy: A Pattern in Poland. By Edward J. Rozek. 
New York: John Wiley and Sons, 1958. pp. xiii, 481. Index. $6.95. 


The Fate of East Central Europe: Hopes and Failures of American Foreign 
Policy. By Stephen D. Kertesz (editor). Notre Dame: University of 
Notre Dame Press, 1956. pp. xii, 463. Index. $6.25. 


Mr. E. J. Rozek, a naturalized American citizen of Polish birth, has 
made a true contribution towards a better understanding of the wartime 
story of Poland by inserting in his book long extracts from documents 
hitherto unknown. The former Prime Minister, S. Mikolajezyk, opened 
to him the archives of the Polish Government-in-exile as well as his private 
files. Thus many Polish records of conversations held by the wartime 
Polish leaders with the British, American, and Soviet governments could 
be printed for the first time. The publication of the Polish documents 
does not change the basic image of what happened, but adds many inter- 
esting data. 

The author’s error consists in his detaching the Polish question from the 
whole complex of Western-Soviet relations during the era of the ''Grand 
Alliance,’’ without referring to other problems, political and military, 
which preoccupied the Western Powers at the time. This faulty method 
of investigation has brought about unexpected results. The author says 
that he intended to make a contribution to a better understanding of 
Soviet foreign policy; he has written instead a harsh indictment of 
Prime Minister Churchill, Foreign Secretary Eden, British political parties 
and press, and to a much lesser extent of President Roosevelt and his 
advisers and eollaborators. Although Stalin's duplieity and imperialism 
are not forgotten, the reader is led to believe that Churchill was the other 
black character in the Polish tragedy, who, without misgivings, sold 
Polish territory and independence to a totalitarian Russia. It is true that 
Churehill, as practically everyone else in the West, succumbed at that time 
to the belief that Stalin had only limited objectives. But the same 
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Churchill unsuccessfully urged in 1943 the undertaking of military opera- 
tioas in the Balkans and in 1944 in the Danubian area in order to intvo- 
duce British and American troops in as many Eastern European countries 
as feasible before the Soviet soldiers could oceupy them. The author di. 
not use ‘he Soviet documents, although they have been published. 

Despite its shortcomings the book is a timely reminder of the earncs. 
Westerr efforts during the last war to lay the foundations of mutua 
trust foe postwar co-operation with the U.S.S.R. If this poliey provec 
to be sterile, is there any solid reason for the present wave of wvishfu: 
ihinxing ? 

The collective work edited by Professor S. D. Kertesz is a survey o. 
American foreign policy towards Eastern Europe and of the developments 
in each of the countries of this area after their gradual absorption withir 
the Soviet orbit. Because the book was written by no less than seventeer 
authors, there is an unavoidable laek of unity of thought; however, the 
variety of standpoints is mteresting in itself and practically all chapters 
are written competently. 

The chapter on American policy in 1941-47 by Professor Philip E. 
Mosely iully restores the over-all perspective of which Mr. Rozek lost sight 
Professor Mosely explains why the American and British governments 
felt in 1941-45 that they had no effective means to determine the postwar 
fate of Eastern Europe. He states briefly the main reason: 


The experience of World War II suggests that the only way in which 
the United States could have exercised a determining influence on the 
postwar status of East Central Europe was to appear there with large 
military force. (p. 61.) 


This is the main key to a better understanding of not only the American 
and British wartime, but also postwar, policies. 

The slogan of liberating Eastern Europe, so popular in 1952-53, finally 
foundercd amidst the tragic Hungarian events because it was propounded 
without any relation to the nuclear stalemate that had frozen the European 
status qro. Professor Mosely laeonieally formulates the conclusion: ‘‘. . 
hope, divorced from power, is not a policy.” (p. 74.) Assuming that 
another author, Mr. Robert F. Byrnes, is right in interpreting the current 
Americai policy as not attempting ‘‘the forceful ejection of Soviet 
authority from East Central Europe'' (p. 95), an interpretation confirmed 
by the Hungarian events, the sad but unavoidable conclusion is that this 
authority is there to stay, barring unforeseeable developments within the 
Soviet Union itself. 

The book had been published before the events that shook Hungary 
and Polend. This ‘‘unfortunate’’ publication date makes the chapter on 
Hungary incomplete and that on Poland inadequate for the understanding 
of the p'esent situation. 

My. Ivo Duchacek, writing about Czechoslovakia, sums up in these sud 
words the tragic plight of the whole area dominated by overwhelming 
Soviet power: 
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Czechoslovakia . . . resembles a prisoner whose life, outlook, and 
even death are predetermined by the four walls of his cell. . . he 
cannot go beyond his four walls . . . he ean only commit suicide by 
breaking his head against the wall.’ (pp. 217-218.) 


If a miracle some day should cause the four walls to crumble, the editor, 
Dr. S. D. Kertesz, would be right in his view that the only way for Eastern 
Europe to eseape the peril of being imprisoned again inside some new 
four walls would be to build a federal house as a common shelter for all 
these hapless nations deprived of independence at a time when Asians 
and Africans are recovering their own. 

W. W. KULSEI 


The Allied Blockade of Germany 1914-1916. By Marion C. Siney. Ann 
Arbor: University of Michigan Press, 1957. pp. ix, 339. Index. $6.50. 


This work is a factual and policy study of the economic warfare carried 
on by the Allies to starve the Central Powers and ruin their economic life 
in World War I. The effort took four principal forms: the right of visit 
and search, and capture of contraband, reprisal measures against Germany’s 
illegal acts, exercise of certain sovereign rights over persons and property 
within Allied jurisdiction, purely policy measures against neutral states and 
their citizens by restricting trade with the belligerents. The actual opera- 
tion of these four measures is emphasized and their legality is lightly 
touched upon. The period covered ends in 1916. A second volume for 
1917-1919 is in contemplation. 

As a background to this vast operation Chapter I reviews the law and 
practice of belligerents since 1856, especially in respect of contraband and 
blockade. Such was the hold of traditional law and practice on belligerents 
in 1914 that the Allies were slow in realizing that former methods of inter- 
cepting enemy trade would not operate efficiently against the Central 
Powers, especially because of the fringe of neutral countries with or through 
which such trade was carried on. While patrols stopped and searched 
thousands of vessels at the North Sea and Channel approaches under the 
right to intercept contraband, it was clear that this Interruption of enemy 
trade was not tight enough, though German shipping was soon swept from 
the seas or sought refuge in neutral ports. 

It was the German declaration, February 4, 1915, of submarine warfare 
and the inability or refusal to live up to the rules of search and capture 
that gave excuse to the Allies to issue the Reprisal Orders of March, 1915. 
For the first time it was thus attempted to snuff out all German trade, 
contraband and non-contraband, exports and imports alike. Though a 
eordon of vessels enforced these Orders, no blockade was declared, the 
penalties were different, the aim and purpose were more inclusive. Thus, 
as a practical matter, the Allies freed themselves of the restrictions of the 
Declaration of Paris and the Declaration of London, while expanding the 
theory of continuous voyage and the contraband lists. The Allies made 
no pretense that these Orders were in accord with the rules of interna- 
tional law governing blockade and contraband. They frankly undertook 


Gas] BOOK REVIEWS AND NOTES - 


hee 


tein as a reprisal against Germany's illegal methods of conducting seb- 
laarin» warfare. 

As a matter of sovereign right, the Allies prohibited their uationils 
from ;iving aid through trade or otherwise to the enemy and prohibited 
the we of their products—raw materials or manufacturec products or 
foodstuffs—except on condition that the use thereof or the products mai u- 
fuctured therefrom would not inure to the benefit of the enemy. Tous 
for-ec neutrals who desired these Allied products to make agrecment as 
to ‘he r use and disposition. On the same ground of sovereign right 55e 
ccasgiship of mail was gradually developed first as to parcel mail, wn va 
wus wed to transmit contraband, and later as to letter mail. The neutrals 
protested vigorously and cited, among other things, the Hague Convention 
and tie Postal Convention. The reply was that the former convention 
had not been ratified by all the belligerents and that the latter convention 
was suspended by the state of war. In essence, the censorship was vas od 
ou the sovereign right of jurisdiction over ships and mails coming irto 
Allied ports voluntarily or otherwise and enjoying facilities of the loval 
postal service. In the end, they had little choice but to comply in vroer 
to avcid delays and detentions of cargoes and ships. 

The data obtained in censorship was used in making up a Blacklist af 
persois resident in foreign countries of enemy nationality or ‘‘eneny 
association’? with whom persons domiciled in Allied countries were pro- 
hibited from trading. Protests of neutral countries were arswered to ire 
eficet that the measure was purely a municipal prohibition on persons im 
the Allied countries and did not condemn neutrals or their property ıt 
simpl” withheld facilities of Allied trade from persons who were assisting 
the eremy. 

Whatever could not be accomplished by the exercise of belligerent or 
sovereign right, was secured by acts of pure policy, for which there was ito 
legal justification. This was accomplished by negotiations with the uou- 
{ral covernments or their citizens. These negotiations were a delwite 
matte. The neutrals supplied the Allies with certain essential native 
preducts and the Allies needed the benefit of this profitable business to 
pay var expenses. Too severe restrictions on this trade with the eneny 
micht cause them to withhold these products or invite Invasion by ihe 
Central Powers. The neutrals were driven to the control of their trede 
by th» sovereign right of government embargoes as a legal defense and 
protection of their existence and by allowing trade agreeraents between 
the A les and private neutral shipping companies and producers. All tnis 
came to a kind of rationing by agreement of the amounts of each kind of 
comm oddity that went to the northern neutrals by detaining all goods be- 
yond the amount required by them in normal times. As something or a 
counter-irritant to the neutrals, the Allies devised a system of navicerting 
by wlich the exporter would submit the details of the cargo and rece:ve 
an ap roval or a refusal before the shipment was made. 

Evcntually the Allies awakened to the fact that abnormal amounts of the 
native foodstuffs of the neutrals were going to the Central Powers at the 
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expense of the Allies. To cut off this aid to the enemy, the Allies at- 
tempted by various threats and pressures to negotiate purchase agreements 
with neutral governments or their subjects to buy as much as possible of 
these products on the market or otherwise. This purchasing policy was 
expensive and of varying success, because the neutrals feared German 
reprisals or Invasion. 

The foregoing states in rough outline the various measures instituted 
by the Allies in developing the undeclared ‘‘blockade’’ of the Central 
Powers. Dr. Siney has given, in considerable detail, the history and 
effect of these measures (with references to sources), which cannot be re- 
viewed or summarized here. The volume is a well-written result of her 
careful research and will stand as an authoritative and standard reference 
work on the subject. L. H. WoorsEY 


Treaties and Agreements Between the Republic of China and Other Powers, 
1929-1954. Together with Certain International Documents Affecting 
the Interests of the Republic of China. Compiled and edited by Yin 
Cheng Chen. Washington, D. C.: Sino-American Publishing Service, 
1957. pp. xiv, 491. Index. $12.00. 


Workers in the fields of international law and international relations 
welcome the appearance of any collection of documents which will facili- 
tate and simplify the tasks of research, analysis, synthesis and citation 
which fall to their lot. Many who are especially concerned with con- 
temporary Far Eastern polities will be grateful to Dr. Yin Cheng Chen 
and those to whom he acknowledges indebtedness—ineluding the United 
States Department of State and the Ministry of Foreign Affairs of the 
Republie of China—for the effort which has gone into the producing of 
the eollection presented in this volume. 

There have long been available the compilations of China's Treaties 
published from time to time by the North China Herald, Líd., at Shanghai; 
those published by the Inspectorate General of (Chinese Maritime) Cus- 
toms at Shanghai; the eompilation-—Korean treaties included—made by 
W. W. Rockhill and published by the United States Government Printing 
Office; the monumental compilation, Treaties and Agreements with and 
Concerning China, 1894—1919, made by John V. A. MacMurray, and the 
continuation thereof for the years 1919-1929 made by the Division of 
International Law of the Carnegie Endowment for International Peace, 
and published, as had been the MacMurray volumes, in Washington, D. C., 
by that Endowment; and, always, Hertslet’s. None of these, however, 
serves, as regards period, the purpose that will be served by Dr. Chen’s 
compilation. 

This compilation deals with and covers the period 1929-1954. Its 
compiler and editor, a Chinese scholar who served for some time in China’s 
Foreign Office, has endeavored to get together all the documents possible, 
within the category described in the title, ‘‘for the ready reference’’ of 
students and governments. As he states, ‘‘The present collection is, in a 
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seus’, 6€ continuation of?’ the compilations published by the Caraeusie Is. 
devaaent. In some respects it is regrettable that it does not overlap il 
lad of hose by one year, 1928, the year in which China's National Govern 
mv, irmly seated, was first accorded diplomatie recognition. It 
vrat iv re that it extends to and includes the Mutual Defense Treaty « 
Doccini er 4, 1954 (ratifieations exchanged on March 3, 1955), between 
Ic sble of China and the United States, and, with it, the Excheusze . 
Nt «cf December 10, 1954, 

: al Dr. Chen has brought together some 132 documents, ineiud™ 
sta: uet previously published. Even at that, he states, some iugitive tex’ - 
hiv not been netted. Where the originals have appeared with Euctr 
texis, tuose texts have been reproduced. Where such texts are lackia. 
traisla.ions into English have been made. The documents presented a. 
arraugcd in chronological sequence and are so listed in a table of content .. 
Uarortunately not provided are the annotating and cross-referencing wal : 
are creitly to be desired in such a work, One great virtue of this colle: 
tio: is that it appears in one volume of standard size—544 X 8l5---1u 
makes ct easy to handle. The book is well printed, is equipped with = 
Die. n dex, and should be useful. 


- 


2n 
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STANLEY K. HoRNDICK 


Irnterawerican Law of Fisheries: An Introduction with Documents. B> 
S. A Bayiteh. (Published for the International Law Program, Sebo 
of Law, University of Miami.) New York: Oceana Publications, 19o. 
pp. 117. Index. $3.75. 


~- 
- 


This timely little book brings together in convenient form many of th 
provisions of constitutions, acts and deerees of the American Republi 
bcar:ne upon the matter of high-seas fisheries. For the most part pertin : 
treaties are merely listed and cited, although the 1956 consolidated te: 
of tie ‘onventions previously signed by Chile, Ecuador and Peru is ov 
duecd in English translation. "There are set forth a text of Resolution IX 
of the Ninth Conferenee (Bogota, 1948); Resolution XIX oi the Secon | 
Mectin: of the Council of Jurists (Buenos Aires, 1953); Resolatios 
LXXXIV of the Tenth Inter-American Conference (Caracas, 1954); Rese 
lution “XIII of the Third Meeting of the Inter-American Council of Jurisis 
(Mexie» City, 1956); and Resolution I of the Inter-American Specialized 
Conterenee on ‘‘Conservation of Natural Resources: The Continental She | 
ard Merine Waters" (Ciudad Trujillo, 1956). The author omitted fro: 
the collection Resolution XIV of the Third Meeting of the Inter-Axucriea | 
Counci of Jurists (Mexico City, 1956), which gave Resolution XIII (Pri 
clos c£ Mexico on the Juridical Regime of the Sea) character as a ‘Spr. 
peratory study'' for the Inter-American Specialized Conference held + 
few we ks later in Ciudad Trujillo. 

In addition, there is included in the compilation the text (save for il^ 
Intredi ction) of the Report of the International Technical Conference o4 
the Cor servation of the Living Resources of the Sea (Rome, May 10, 1955 ., 
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prepared for the use of the International Law Commission. Also set forth 
are certain articles of the International Law Commission's Draft on the 
“Law of the Sea’’ and the Commission's Commentary thereon. 

Finally, there is set forth the resolution adopted by the Sixth Committee 
of the General Assembly of the United Nations (December 20, 1956), upon 
the receipt of the Report of the International Law Commission covering 
the work of its 8th Session. In Paragraph 28 of the Report, the Interna- 
tional Law Commission recommended that there be convoked a conference 
of plenipotentiaries to examine the ‘‘Law of the Sea,’’ taking account not 
only of the legal, but also of the technical, biological, economic and political 
aspects of the problem, and to embody the results of this work in one or 
more international conventions or such other instruments as it might deem 
appropriate. In its resolution approving the calling of such a conference, 
the General Assembly of the United Nations also included the question of 
free access to the sea of land-locked countries. The Secretary General of 
the United Nations convoked such a Conference, which met in Geneva, 
Switzerland, from February 24 to April 27, 1958. 

While a considerable portion of this compilation sets forth unilateral and 
multilateral acts not of such a character as to bear the imprint of inter- 
national law, this is not to say that the book does not contain a useful 
collection of documents bearing upon the subject of fisheries and related 
matters. Certain of these documents, as, for example, the Report of the 
1955 Rome Conference, an historie Conference on the Conservation of the 
Living Resources of the Sea, are not easily available to many persons inter- 
ested in the subject of fisheries conservation. 

Marsor M. WHITEMAN 
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CONVENTION ON DAMAGE CAUSED BY FOREIGN 
AIRCRAFT TO THIRD PARTIES 
ON THE SURFACE 


Signed at Rome, October 7, 1952; 4n force February 4, 1955! 


CH | STATES SIGNATORY to this Convention, 

_Io rp by a desire to ensure adequate compensation for persons > 
sufer damage caused on the surface by foreign aircraft, while lim'ting i: a 
reasorable manner the extent of the liabilities incurred for such deme ee 
in orcer not to hinder the development of international civil air tran. *. 
end aso 

CONVINCED of the need for unifying to the greatest exteni poss. 
throw h an international convention, the rules applying in the var uis 
count ‘les of the world to the liabilities incurred for such dan.age, 

IIA E Apporn'rrp to such effect the undersigned Plenipotentiaries w'n, 
duly authorised, 

JIA E AGREED As FOLLOWS: 


CHAPTER I 
PRINCIPLES OF LIABILITY 
ARTICLE 1 


Í. any person who suffers damage on the surface shall, upon proof o sy 
thet ine damage was caused by an aircraft in flight or by any person or 
{hing falling therefrom, be entitled to compensation as provided by t iis 
Convention. Nevertheless there shall be no right to compensation if ine 
dariace is not a direct consequence of the incident giving rise thereto, 67 
if tne damage results from the mere fact of passage of the airerait ibrouen 
{he al ‘space in conformity with existing air traffic regulations. 

2. l'or the purpose of this Convention, an aireraft is considered 10 he wn 
flieht from the moment when power is applied for the puroose of sect: al 
fakeof’ until the moment when the landing run ends. In the case of en 
¿ircra't lighter than air, the expression ‘‘in flight'' relates to the pered 
Frou he moment when it becomes detached from the surface until 1 :- 
comes again attached thereto. 


ARTICLE 2 


1. The liability for compensation contemplated by Article 1 of 1':s 
Convention shall attach to the operator of the aircraft. 
{ni national Civil Aviation Organization, Doe. 7364. The convention bar Foon 


ratited on behalf of Canada, Egypt, Luxembourg, Pakistan, and Spain, and odhc d 
to by Jeuador. 
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2. (a) For the purposes of this Convention the term ''operator" shall 
mean the person who was making use of the aireraft at the time the damage 
was eaused, provided that if eontrol of the navigation of the aircraft was 
retained by the person from whom the right to make use of the aireraft was 
derived, whether directly or indirectly, that person shall be considered the 
operator. 

(b) A person shall be considered to be making use of an aircraft when 
he is using it personally or when his servants or agents are using the air- 
eraft in the course of their employment, whether or not within the scope 
of their authority. 

3. The registered owner of the aireraft shall be presumed to be the 
operator and shall be liable as such unless, in the proceedings for the de- 
termination of his liability, he proves that some other person was the 
operator and, in so far as legal procedures permit, takes appropriate 
measures to make that other person a party in the proceedings. 


ARTICLE 3 


If the person who was the operator at the time the damage was caused 
had not the exclusive right to use the aircraft for a period of more than 
fourteen days, dating from the moment when the right to use commenced, 
the person from whom such right was derived shall be liable jointly and 
severally with the operator, each of them being bound under the provisions 
and within the limits of liability of this Convention. 


ARTICLE 4 


If a person makes use of an aircraft without the consent of the person 
entitled to its navigational control, the latter, unless he proves that he has 
exercised due care to prevent such use, shall be jointly and severally liable 
with the unlawful user for damage giving a right to compensation under 
Article 1, each of them being bound under the provisions and within the 
limits of liability of this Convention, 


ARTICLE 5 


Any person who would otherwise be liable under the provisions of this 
Convention shall not be liable if the damage is the direct consequence of 
armed conflict or civil disturbance, or if such person has been deprived of 
the use of the aircraft by act of public authority. 


ARTICLE 6 


1. Any person who would otherwise be liable under the provisions of this 
Convention shall not be liable for damage if he proves that the damage 
was caused solely through the negligence or other wrongful aet or omission 
of the person who suffers the damage or of the latter's servants or agents. 
If the person liable proves that the damage was contributed to by the 
negligenee or other wrongful aet or omission of the person who suffers the 


^ 
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d: oe , or of his servants or agents, the compensation shall be nwi.wec : 
ibo ex ent to which such negligence or wrongful aet or cmiedon co) 
(ribstel to the damage. Nevertheless there shall be no suck exe oratie i 
a’ ved iefion if, in the ease of the negligence or other wrengre! vci: 
o" sic of a servant or agent, the person who suffers the damese pre. 
ilat hi, servant or agent was acting outside the scope of his authority. 

2. When an action is brought by one person to recover dariagcs oci 
“v. the death or injury of another person, the negligence or oth. + ^ i: 
aia et or omission of such other person, or of his servants or agenais, s.. 

a so have the effect provided in the preceding paragraph. 


ARTICLE 7 


Whe 1 two or more aircraft have collided or interfered with each other = : 
{Tati end damage for which a right to compensation as contemplated 
Article 1 results, or when two or more aircraft have jointly caused s 
dutuage, each of the aircraft concerned shall be considered to have carsi 
the clarrage and the operator of each aircraft shall be liable, each of the : 
hei: Lound under the provisions and within the limits of liability of th 
Cus er tion. 


ARTICLE 8 


The oersons referred to in paragraph 3 of Article 2 anc in Arta’ 
3 aud shall be entitled to all defences which are available to ax operei: 
under the provisions of this Convention. 


ARTICLE 9 


Neither the operator, the owner, any person liable under Artieie 3 €^ 
A ‘ticle 4, nor their respective servants or agents, shall be liable for dau 
cr the +urface caused by an aircraft in flight or any person or thine ‘all. 
the. dran otherwise than as expressly provided in this Convention T. 
iile shul not apply to any such person who is guilty of a deliberate a 
or t:ulsslon done with intent to cause damage. 


ARTICLE 10 


Nith ng in this Convention shall prejudice the question whether a perso: 
Lehio for damage in aeeordanee with its provisions has a righ. of reco i 
acaieast any other person. 


CHAPTER IT 
EXTENT OF LIABILITY 
ARTICLE 11 


] Si bjeet to the provisions of Article 12, the liability for demase givin. 
à «ht to compensation under Article 1, for each aircraft and incide y 
i re .pevt of all persons liable under this Convention, shall not exeec:|: 
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(a) 500000 franes for aircraft weighing 1000 kilogrammes or less; 

(b) 500000 franes plus 400 franes per kilogramme over 1000 kilo- 
grammes for aireraft weighing more than 1000 but not exeeeding 6000 
kilogrammes ; 

(c) 2500000 frances plus 250 frances per kilogramme over 6000 kilo- 
grammes for aircraft weighing more than 6000 but not exceeding 20 000 
kilogrammes ; 

(d) 6000 000 francs plus 150 franes per kilogramme over 20 000 kilo- 
grammes for aircraft weighing more than 20000 but not exceeding 50 000 
kilogrammes; 

(e) 10500000 francs plus 100 francs per kilogramme over 50 000 
kilogrammes for aircraft weighing more than 50 000 kilogrammes. 


2. The liability in respect of loss of life or personal injury shall not 
exeeed 500 000 franes per person killed or injured. 

3. Weight!" means the maximum weight of the aircraft authorised by 
the certificate of airworthiness for takeoff, excluding the effect of lifting 
gas when used. 

4. The sums mentioned in francs in this article refer to a currency unit 
consisting of 6514 milligrammes of gold of millesimal fineness 900. These 
sums may be converted into national currencies in round figures. Con- 
version of the sums into national currencies other than gold shall, in case 
of judicial proceedings, be made according to the gold value of such cur- 
reneles at the date of the judgment, or, in cases covered by Article 14, at 
the date of the allocation. 

ARTICLE 12 


l. If the person who suffers damage proves that 1t was caused by a 
deliberate act or omission of the operator, his servants or agents, done with 
intent to cause damage, the liability of the operator shall be unlimited; 
provided that in the case of such act or omission of such servant or agent, 
it is also proved that he was acting in the course of his employment and 
within the scope of his authority. 

2. If a person wrongfully takes and makes use of an aircraft without 
the consent of the person entitled to use it, his liability shall be unlimited. 


ARTICLE 18 


1. Whenever, under the provisions of Article 3 or Article 4, two or more 
persons are liable for damage, or a registered owner who was not the 
operator is made liable as such as provided in paragraph 3 of Article 2, 
the persons who suffer damage shall not be entitled to total compensation 
greater than the highest Indemnity which may be awarded under the pro- 
visions of this Convention against any one of the persons liable. 

2. When the provisions of Article 7 are applicable, the person who suffers 
the damage shall be entitled to be compensated up to the aggregate of 
the limits applicable with respect to each of the aireraft involved, but no 
operator shall be liable for a sum in excess of the limit applicable to his 
aircraft unless his lability is unlimited under the terms of Article 12. 
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ARTICLE 14 


`? the total amount of the claims established exceeds the limit of Habilis 
apnliealle under the provisions of this Convention, the following rile 
sFeh apply, taking into account the provisions of paragraph 2 of Artielc 11 

.63 If the claims are exclusively in respect of loss of life or persore 
mju^v cr exclusively in respect of damage to property, such elaüuns shel 
he reduced in proportion to their respective amounts. 

‘4} If the elauns are both in respect of loss of life or personal inju 
ciwi io r spect of damage to property, one half of the total sum ceistributatk 
snell he 1ppropriated preferentially to meet claims in respect of loss of hic 
end personal injury and, if insufficient, shall be distributed proportionataly 
aotweoen ihe claims concerned. The remainder of the total sum distributable 
shall be listributed proportionately among the claims in respect of damarc 
io oroperty and the portion not already covered of the claims in respect 
of ioss o ' life and personal injury. 


CHAPTER III 
SECURITY FOR OPERATOR'S LIABILITY 
ARTICLE 15 


1. Any Contracting State may require that the operator of an aireraft 
registered in another Contracting State shall be insured in respect of his 
lability vor damage sustained in its territory for which a right to compensa- 
iion exits under Article 1 by means of insurance up to thc limits an- 
nlicable ccording to the provisions of Article 11. 

2. @) The msurance shall be accepted as satisfactory if it conforms 
to the p'ovisions of this Convention and has been effected by an insurcr 
outheviscd to effect such insurance under the laws of the state where the 
eireraft is registered or of the state where the insurer has his residence or 
priacipa place of business, and whose financial responsibility has been 
verified vy either of those states. 

‘o) If insurance has been required by any state under paragraph 1 of 
this article, and a final judgment im that state is not satisfied by payment in 
the eurrcney of that state, any Contracting State may refuse to accept the 
insurer ss financially responsible until such payment, if demanded, hes 
heen :na-le. 

3. Notwithstanding the last preceding paragraph the state overflown 
may refi se to accept as satisfactory Insurance effected by an insurer who :« 
not authorised for that purpose in a Contracting State. 

4, tns‘ead of insurance, any of the following securities shall be deeincd 
satisfeetcry if the security conforms to Article 17: 

(a) a cash deposit in a depository maintained by the Contractins 
Siaic where the aircraft is registered or with a bank authorised to act as 
a depository by that state; 
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(b) a guarantee given by a bank authorised to do so by the Contract- 
ing State where the aircraft is registered, and whose financial responsi- 
bility has been verified by that state; 

(c) a guarantee given by the Contracting State where the aircraft is 
registered, if that state undertakes that it will not claim immunity from 
suit in respect of that guarantee. 

5. Subject to paragraph 6 of this article, the state overflown may also 
require that the aircraft shall earry a certificate issued by the insurer eerti- 
fying that insurance has been effected in accordance with the provisions of 
this Convention, and specifying the person or persons whose liability is se- 
eured thereby, together with a certificate or endorsement issued by the ap- 
propriate authority in the state where the aircraft is registered or in the 
state where the insurer has his residence or principal place of business certi- 
fying the financial responsibility of the insurer. If other security is 
furnished in accordance with the provisions of paragraph 4 of this article, 
a certificate to that effect shall be issued by the appropriate authority in 
the state where the aireraft is registered. 

6. The certificate referred to in paragraph 5 of this article need not be 
carried in the aircraft if a certified copy has been filed with the appropri- 
ate authority designated by the state overflown or, if the International 
Civil Aviation Organization agrees, with that Organization, which shall 
furnish a copy of the certificate to each Contracting State. 

7. (a) Where the state overflown has reasonable grounds for doubting 
the financial responsibility of the msurer, or of the bank which issues a 
guarantee under paragraph 4 of this article, that state may request addi- 
tional evidence of financial responsibility, and if any question arises as 
to the adequacy of that evidence the dispute affecting the states concerned 
shall, at the request of one of those states, be submitted to an arbitral 
tribunal which shall be either the Council of the International Civil Avia- 
tion Organization or a person or body mutually agreed by the parties. 

(b) Until this tribunal has given its decision the insurance or guaran- 
tee shall be considered provisionally valid by the state overflown. 

8. Any requirements imposed in accordance with this article shall be 
notified to the Secretary General of the International Civil Aviation Organi- 
zation who shall inform each Contracting State thereof. 

9. For the purpose of this article, the term ''insurer"' includes a group 
of insurers, and for the purpose of paragraph 5 of this article, the phrase 
‘‘appropriate authority in a state’’ includes the appropriate authority in 
the highest political subdivision thereof which regulates the conduct of 
business by the insurer. 


ARTICLE 16 


1. The insurer or other person providing security required under Article 
15 for the liability of the operator may, in addition to the defences avail- 
able to the operator, and the defence of forgery, set up only the following 
defences against claims based on the application of this Convention: 
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(< ) that the damage occurred after the security ceased to be effective. 
lore er, if the security expires during a flight, it shall be eontinued in 
force until the next landing specified in the flight plan, but no longer thes 
twe t? -four hours; and if the security ceases to be effective for aiy veas à 
citer han the expiration of its term, or a change of operator, it she" 
eoutin ied until fifteen days after notification to the appropriate a:ther ‘+ 
of the state which certifies the financial responsibility of the insurer or + ie 
gvecarior that ihe security has ceased to be effective, or «inti! efket co 
vitid: awal of the certificate of the insurer or the certificate of «ua'vc ” 
1’ *2¢1 a certificate has been required under paragraph 5 of Article 
viehi ver is the earlier; 

(t) that the damage occurred outside the territorial lunits provio i 
for by the security, unless flight outside of such limits was caused ay foree 
ma'euve, assistance justified by the circumstances, or an error in vilie, 
operation or navigation. 

2, The state which has issued or endorsed a certificate pursuant *o 
paragiaph 5 of Article 15 shall notify the termination or cessation, otace- 
wise than by the expiration of its term, of the insurance or other security 
to the interested Contracting States as soon as possible. 

3 V'here a certificate of insurance or other security is required urcer 
paragiaph 5 of Article 15 and the operator is changed duriig {ie peir d 
of tne validity of the security, the security shall apply to the liability unc ^v 
tais Convention of the new operator, unless he is already covered by otb^c 
insurance or security or is an unlawful user, but not beyond fifteen das 
fom he time when the insurer or guarantor notifies the approprir:o 
authority of the state where the certificate was issued that the security Fas 
beecme ineffective or until the effective withdrawal of the certifieate of t^^ 
insure’ if such a certificate has been required under paragraph 5 of Arti » 
15, whichever is the shorter period. 

4. The continuation in force of the security under the provision: -f 

arrcraph 1 of this article shall apply only for the benefit of the person 
siferiig damage. 

5, Vathout prejudice to any right of direct action which he may he ? 
under the law governing the contract of insurance or guarantoe, the person 
sufreri 12 damage may bring a direct action against the insurer or si arant ot 
only iv the following eases: 

(c) where the seeurity is continued in force under the provisions c^ 
paregraph 1 (a) and (5) of this article; 

(L) the bankruptey of the operator. 

6. Excepting the defences specified in paragraph 1 of this article, t^e 
insure or other person providing security may not, with respect to dirc: t 
ations brought by the person suffering damage based upon applieation ^? 
fais Convention, avail himself of any grounds of nullity or any ‘ight ^r 
retroactive cancellation. 

1 Tne provisions of this article shall not prejudice the question wheth^: 
the insurer or guarantor has a right of recourse against any other person. 
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ARTICLE 17 


1. If security is furnished in accordance with paragraph 4 of Article 15, 
it shall be specifically and preferentially assigned to payment of claims 
under the provisions of this Convention. 

2. The security shall be deemed sufficient if, in the ease of an operator 
of one aircraft, it is for an amount equal to the limit applicable according 
to the provisions of Article 11, and in the ease of an operator of several 
aircraft, if it is for an amount not less than the aggregate of the limits of 
liability applicable to the two aircraft subject to the highest limits. 

3. As soon as notice of a claim has been given to the operator, the amount 
of the security shall be increased up to a total sum equivalent to the ag- 
gregate of: 

(a) the amount of the security then required by paragraph 2 of this 
Artiele, and 

(b) the amount of the claim not exceeding the applicable limit of 
liability. 

This increased security shall be maintained until every claim has been 
disposed of. 


ARTICLE 18 


Any sums due to an operator from an insurer shall be exempt from 
seizure and execution by ereditors of the operator until claims of third 
parties under this Convention have been satisfied. 


CHAPTER IV 
RULES OF PROCEDURE AND LIMITATION OF ACTIONS 
ARTICLE 19 


If a claimant has not brought an action to enforce his claim or if 
notification of such claim has not been given to the operator within a 
period of six months from the date of the incident which gave rise to the 
damage, the claimant shall only be entitled to compensation out of the 
amount for which the operator remains liable after all claims made within 
that period have been met in full. 


ARTICLE 20 


J. Actions under the provisions of this Convention may be brought only 
before the courts of the Contracting State where the damage occurred. 
Nevertheless, by agreement between any one or more claimants and any 
one or more defendants, such claimants may take action before the courts 
of any other Contracting State, but no such proceedings shall have the 
effect of prejudicing in any way the rights of persons who bring actions 
in the state where the damage occurred. The parties may also agree to 
submit disputes to arbitration in any Contracting State. 
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J. Eich Contracting State shall take all necessary measures to ensa ^ 
itat the defendant and all other parties interested are notified os ar, 
per eec ings concerning them and have a fair and adequate opportunity ^6 
di.cid their interests. 

3. E :eh. Contracting State shall so far as possible ensure that ail a-ti. 
aris ng from a single incident and brought in accordance with pucr. 

1 of th s article are consolidated for disposal in a single proceeding beto ^ 
the same court. 

-. Where any final judgment, including a judgment by default, 4 p> 
uoucecl by a court competent in conformity with this Conwcertioa «€: 
wil ‘xeention eau be issued according to the procedural law of t: 
ecuri, ihe judgment shall be enforceable upon compliance with the forma! 
fies preseribed by the laws of the Contracting State, or of any territor’. 
state o^ province thereof, where execution is applied for: 

(c in the Contracting State where the judgment debtor has bis rvs - 
derce cr principal place of business or, 

(b: if the assets available in that state and in the sta‘e whore ile 
judymcnt was pronounced are insufficient to satisfy the judgment, in any 
other Contracting State where the judgment debtor has assets. 

0. Notwithstanding the provisions of paragraph 4 of this article, ike 
ecouri to whieh application is made for execution may refuse tc issue exec 
tior if it is proved that any of the following circumstances exist : 

(a: the judgment was given by default and the defendant did m? 
acquire knowledge of the proceedings in sufficient time to aet upon it; 

(fb the defendant was not given a fair and adequate opportunity i3 
defend his interests; 

‘e the judgment is in respect of a cause of action which had alreal,. 
as Liiween the same parties, formed the subject of a judgment cr an arhitr: | 
award vhieh, under the law of the state where execution is sought, is recog- 
nizel a3 final and conclusive; 

‘d the judgment has been obtained by fraud of any of the partic ; 

‘e the right to enforce the judgment is not vested in the porser. 5: 
w i01 the application for execution is made. 

6. Tle merits of the case may not be reopened in proceedinos fcr exes - 
tion un ler paragraph 4 of this article. 

7. Tle court to which application for execution is made may also vcfuse t5 
issie es ecution if the judgment concerned is contrary to the puble police: 
of tr» state in which execution is requested. 

8. If in proceedings brought according to paragraph 4 of this articte, 
execution of any judgment is refused on any of the grounds referred to 
in subparagraphs (0), (b) or (d) of paragraph 5 or paragraph 7 of tws 
article, the claimant shall be entitled to bring a new action before the eoa: . 
of ite state where execution has been refused. The judgment rendered i 
such ne ¥ action may not result in the total compensation awarded excecdin ` 
the limits applicable under the provisions of this Convention. In svens 
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new aetion the previous judgment shall be a defence only to the extent to 
which it has been satisfied. The previous Judgment shall cease to be en- 
foreeable as soon as the new action has been started. 

The right to bring à new aetion under this paragraph shall, notwith- 
standing the provisions of Article 21, be subject to a period of limitation 
of one year from the date on which the claimant has received notification 
of the refusal to execute the judgment. 

9. Notwithstanding the provisions of paragraph 4 of this article, the 
court to which application for execution is made shall refuse execution of 
any judgment rendered by a court of a state other than that in which the 
damage oceurred until all the judgments rendered in that state have been 
satisfied. 

The court applied to shall also refuse to issue execution until final judg- 
ment has been given on all actions filed in the state where the damage 
oceurred by those persons who have complied with the time limit referred 
to in Article 19, if the judgment debtor proves that the total amount of 
compensation which might be awarded by such judgments might exceed 
the applieable limit of liability under the provisions of this Convention. 

Similarly such court shall not grant execution when, in the case of actions 
brought in the state where the damage occurred by those persons who have 
complied with the time limit referred to in Article 19, the aggregate of the 
judgments exceeds the applicable limit of liability, until sueh judgments 
have been reduced im accordance with Article 14. 

10. Where a judgment is rendered enforceable under this article, pay- 
ment of costs recoverable under the judgment shall also be enforceable. 
Nevertheless the court applied to for execution may, on the application of 
the judgment debtor, limit the amount of such costs to a sum equal to ten 
per centum of the amount for which the judgment is rendered enforceable. 
The limits of liability preseribed by this Convention shall be exclusive of 
costs, 

11. Interest not exceeding four per centum per annum may be allowed 
on the judgment debt from the date of the judgment in respect of which 
execution is granted. 

12. An application for execution of a judgment to which paragraph 4 of 
this article applies must be made within five years from the date when 
such judgment became final. 


ARTICLE 21 


1. Actions under this Convention shall be subject to a period of limitation 
of two years from the date of the incident which caused the damage. 

2. The grounds for suspension or interruption of the period referred to 
in paragraph 1 of this article shall be determined by the law of the court 
trying the action; but in any ease the right to institute an action shall be 
extinguished on the expiration of three years from the date of the incident 
which caused the damage. 
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ARTICLE 22 


'n the event of the death of the person liable, an action in respret of 
iil ty under the provisions of this Convention shall lie agrinst thoss 
caall. responsible for his obligations. 


CHAPTER V 
APPLICATION OF THE CONVENTION AND GENERAL PROV SION ^ 
ARTICLE 23 


.. "his Convention applies to damage contemplated in Artiele ! cr >. 
m the territory of a Contracting State by an aircraft registered it «x 
*ereitory of another Contracting State. 

2. "or the purpose of this Convention a ship or aircraft on the hich & 
shell oe regarded as part of the territory of the state in which it is voc 
tered. 


un 


+- 
i 


ÅRTICLE 24 


1 


=! 


This Convention shall not apply to damage caused to an airerait : 
“heht. or to persons or goods on board such aircraft. 


ARTICLE 25 


This Convention shall not apply to damage on the surfree it habi 
ror such damage is regulated either by a contract between the per on 
whos fers such damage and the operator or the person enti led to vse ie 
aircoreft at the time the damage occurred, or by the law relating to vc z- 
me 1's compensation applicable to a contract of employment between s «^ 
NCTSONS, 

ARTICLE 26 


4 


This Convention shall not apply to damage caused by military, eusie n 
or po lee aircraft. 
ARTICLE 27 


Cortraeting States will, as far as possible, facilitate payment of ewei- 
«ation under the provisions of this Convention in the eurrenoy of tho 4t. 
where the damage occurred. 


b3 
:3 


ARTICLE 28 


Jf legislative measures are necessary in any Contracting State to € v3 
cfreet to this Convention, the Seeretary General of the International (vil 
Aviat on Organization shall be informed forthwith of tho measures so 
taken. 

ARTICLE 29 
As ietween Contracting States which have also ratified the Internetia ::! 


Convention for the Unification of Certain Rules relating to Damase eau: cd 
hy Ai-eraft to Third Parties on the Surface opened for signature at Rore 
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on the 29 May 1933, the present Convention upon its entry into force shall 
supersede the said Convention of Rome. 


ARTICLE 30 
For the purposes of this Convention: 


** Person"! means any natural or legal person, including a state. 

‘Contracting State" means any state which has ratified or adhered 
to this Convention and whose denuneiation thereof has not become effective. 

‘Territory of a state" means the metropolitan territory of a state and 
all territories for the foreign relations of which that state is responsible, 
subject to the provisions of Article 36. 


CHAPTER VI 
FINAL PROVISIONS 
ARTICLE 31 


This Convention shall remain open for signature on behalf of any state 
until it comes into force in accordance with the provisions of Article 33. 


ARTICLE 32 


1. This Convention shall be subject to ratification by the signatory states. 
2. The instruments of ratification shall be deposited with the Interna- 
tional Civil Aviation Organization. 


ARTICLE 33 


1. As soon as five of the signatory states have deposited their instruments 
of ratification of this Convention, it shall come into force between them on 
the ninetieth day after the date of the deposit of the fifth instrument of 
ratification. It shall come into force, for each state which deposits its 
instrument of ratification after that date, on the ninetieth day after the 
deposit of its instrument of ratification. 

2. As soon as this Convention comes into force, it shall be registered with 
the United Nations by the Secretary General of the International Civil 
Aviation Organization. 

ARTICLE 34 


1. This Convention shall, after it has come into force, be open for ad- 
herenee by any non-signatory state. 

2. The adherence of a state shall be effected by the deposit of an instru- 
ment of adherence with the International Civil Aviation Organization and 
shall take effect as from the ninetieth day after the date of the deposit. 


ARTICLE 35 


l. Any Contracting State may denounce this Convention by notification 
of denunciation to the International Civil Aviation Organization. 
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2, D nuneiation shall take effect six months after the date of reccipt by 
the [n ernational Civil Aviation Organization of the notification of d - 
nuncia ion; nevertheless, in respect of damage contemplated in Article ! 
arising from an incident which occurred before the expiration of the sx 
months period, the Convention shall continue to apply as if the denunei: 
tiou hed not been made. 

ARTICLE 36 


1. T:us Convention shall apply to all territories for the forcign relatio ~ 
of which a Contracting State is responsible, with the exception of ten 
tors in respect of which a declaration has been made in aceordanve witu 
paragreph 2 of this article or paragraph 3 of Article 37. 

2. Ary state may at the time of deposit of its instrument of ratificatic : 
or adherence, declare that its acceptance of this Convention dces not appi.” 
to any one or more of the territories for the foreign relations of which such 
state is responsible. 

3. Any Contracting State may subsequently, by notification to the Inte: 
national Civil Aviation Organization, extend the application of this Cor: 
vention to any or all of the territories regarding which it has made 2 
deelara'ion in accordance with paragraph 2 of this article or paragraph 3 
of Article 37. The notification shall take effect as from the ninetieth dav 
after its receipt by the Organization. 

4. Any Contracting State may denounce this Convention, in accordance” 
with th* provisions of Article 35, separately for any or all of the territoris 
for the foreign relations of which such state is responsible. 


ARTICLE 37 


1. Wien the whole or part of the territory of a Contracting State `~ 
transferred to a non-contracting state, this Convention shall cease tc apply 
to the territory so transferred, as from the date of the transfer. 

2. Wien part of the territory of a Contracting State becomes an inde- 
pendent state responsible for its own foreign relations, this Conventio : 
shall cease to apply to the territory which becomes an independent statc. 
as from the date on which it becomes independent. 

3. Wien the whole or part of the territory of another state is transferred 
to a Contracting State, the Convention shall apply to the territory so trans- 
ferred as from the date of the transfer; provided that, if the territory 
transfeired does not become part of the metropolitan territory of the Con 
traetine State concerned, that Contracting State may, before or at the timc 
of the transfer, declare by notification to the International Civil Aviation 
Organization that the Convention shall not apply to the territory trans. 
ferred 1nless a notification is made under paragraph 3 of Article 36. 


ARTICLE 38 


The Secretary General of the International Civil Aviation Organization 
shall give notice to all signatory and adhering states and to all state. 
member; of the Organization or of the United Nations: 
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(a) of the deposit of any instrument of ratification or adherence and 
the date thereof, within thirty days from the date of the deposit, and 

(b) of the receipt of any denunciation or of any declaration or not*i- 
eation made under Article 36 or 37 and the date thereof, within thirty 
days from the date of the receipt. 


The Seeretary General of the Organization shall also notify these states 
of the date on which the Convention comes into force in accordance with 
paragraph 1 of Article 33. 


ARTICLE 39 
No reservations may be made to this Convention. 


IN WITNESS WHEREOF the undersigned Plenipotentiaries, having been 
duly authorised, have signed this Convention. 


Done at Rome on the seventh day of the month of October of the year 
One Thousand Nine Hundred and Fifty Two in the English, French and 
Spanish languages, each text being of equal authenticity. 


This Convention shall be deposited with the International Civil Aviation 
Organization where, in accordance with Article 31, it shall remain open 
for signature, and the Secretary General of the Organization shall send 
certified copies thereof to all signatory and adhering states and to all states 
members of the Organization or the United Nations. 


[Here follow signatures on behalf of Argentina, Belgium, Brazil, Den- 
mark, Egypt, Spain, France, Israel, Italy, Liberia, Luxembourg, Mexico, 
The Netherlands, Portugal, Philippine Republie, Switzerland, and Thailand. 
The convention was subsequently signed on behalf of Australia, Canada, 
Ceylon, Dominican Republic, Greece, India, Libya, Norway, Pakistan, 
Sweden and the United Kingdom.] 
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THE GENEVA CONFERENCE ON THE LAW OF THE SEA: 
WHAT WAS ACCOMPLISHED * 


By ArtHur H. DEAN 


Chairman of the United States Delegation 


The General Assembly of the United Nations, by its Resolution 1105 
(XI) adopted on February 21, 1957, called for a conference of its members 
to ‘‘examine the law of the sea, taking account not only of the legal but also 
of the technical, biological, economic and political aspects of the program, 
and to embody the results of its work in one or more international eonven- 
tions or such other instruments as it may deem appropriate.’’ + 

The Geneva Conferenee on the Law of the Sea was eonvened on Febru- 
ary 24, 1958, and finally adjourned on April 28, 1958. 

Four conventions emerged from the Conference after much discussion, 
debate and toil and are now subject to ratifieation.? These conventions 
encompassed a surprisingly large area of agreement. 


* The author wishes to express his prateful appreciation for the untiring efforts and 
able assistanee rendered to him as Chairman of the United States Delegation by Mr. 
Loftus E. Becker, Legal Adviser of the Department of State; Mr. William Sanders, 
Special Assistant to the Under Secretary of State, Vice Chairman of the United States 
Delegation; Mr. David H. Popper, United States Deputy Representative to the inter- 
national organizations in Geneva; Mr. Raymund T. Yingling, Assistant Legal Adviser 
of the Department of State, Committee I on the Territorial Sea and Contiguous Zone; 
Vice Admiral Oswald S. Colclough, Department of the Navy, Committee II on the 
General Regime of the High Seas; Mr. William C. Herrington, Special Assistant to the 
Under Secretary of State, Committee III on Fishing and Conservation of the Living 
Resources of the High Seas; Miss Marjorie M. Whiteman, Assistant Legal Adviser of 
the Department of State, Committee IV on the Continental Shelf; Mr. Nat B. King, 
Counselor of Embassy for Economie Affairs, Baghdad, Iraq, Committee V on Land- 
locked Countries; and Mr. Arnie J. Suomela, Commissioner of Fish and Wild Life, De- 
partment of Interior. 

1 U.N. General Assembly, lith Sess., Official Records, Supp. No. 17 (A/3572). The 
states in attendance at the Conferenee were: Afghanistan, Albania, Argentina, Australia, 
Austria, Belgium, Bolivia, Brazil, Bulgaria, Burma, Byelo-Russian S.S.R, Cambodia, 
Canada, Ceylon, Chile, China, Colombia, Costa Riea, Cuba, Czechoslovakia, Denmark, 
Dominican Republic, Ecuador, El Salvador, Finland, France, Germany, Ghana, Greece, 
Guatemala, Haiti, Holy See, Honduras, Hungary, Iceland, India, Indonesia, Iran, Iraq, 
Ireland, Israel, Italy, Japan, Jordan, Republic of Korea, Laos, Lebanon, Libya, Liberia, 
Luxembourg, Federation of Malaya, Mexico, Monaco, Morocco, Nepal, Netherlands, 
New Zealand, Nicaragua, Norway, Pakistan, Panama, Paraguay, Peru, Philippines, Po- 
land, Portugal, Rumania, San Marino, Saudi Arabia, Spain, Sweden, Switzerland, 
Thailand, Tunisia, Turkey, Ukrainian S.S.R., Union of South Africa, Union of Soviet 
Socialist Republics, United Arab Republic, United Kingdom, United States, Uruguay, 
Venezuela, Republie of Viet-Nam, Yemen, Yugoslavia. 

2 Convention on the Territorial Sea and the Contiguous Zone (U.N. Doe. A/Conf. 
13/L.52); Convention on the High Seas (U.N. Doc. A/Conf. 13/1.53); Convention on 
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The Geneva Conference had the benefit of six sessions of prior work 
by the International Law Commission. The final report of that Commis- 
sion, produced in its eighth session, set forth draft articles, with com- 
mentary.* These articles served as the working papers of the Conference, 
except as to the question of landlocked countries, placed on the agenda at 
the last minute by the General Assembly. 

It is not intended, in this article, to examine each and every provision 
adopted at the Conference, nor to state in detail the legal position of each 
subject as it stood before the Conference. Rather it is attempted here to 
present some indication of the legal problems which faced the Conference, 
the nature .of the controversies which arose within the Conference, and 
the range of agreement and settlement which “emerged from it. 

In the eyes of the world, and particularly in the somewhat meager press 
coverage in the United States, the major problem facing the Conference 
appeared to be the determination of the legal limit of the territorial sea 
appertaining to a coastal state. The rest of the work was largely ignored 
in the press. It is true that the Conference was not able to resolve this 
inordinately difficult and controversial question. But this should not 
obseure the fact that, although several proposals as to the breadth of the 
territorial sea which would have been detrimental to the free world were 
advanced, none was adopted. Nor should it dim the suecess which the 
Conference achieved on other topics, some of which were equally involved 
and charged with political connotations. 

President Eisenhower and Secretary of State Dulles, as well as the 
author as Chairman of the United States Delegation, knew before we 
entered the Conference that it would be an exceptionally difficult one for 
many reasons. 

The U. S.S.R. bloe was insisting, for military reasons, on a twelve-mile 
or greater territorial sea, a “breadth which, of course, had not been recog- 
nized in international law.‘ The attitude of some of the Arab League 
countries toward the problems of the law of the sea was colored by the 


Fishing and Conservation of the Living Resources of the High Seas (U.N. Doc. A/Conf. 
13/L. 54); and Convention on the Continental Shelf (U.N. Doe. A/Conf, 13/L. 55). 

In addition, an Optional Protocol of Signature concerning the Compulsory Settlement 
of Disputes (U.N. Doc. A/Conf. 13/L.57) emerged from the Conference. The Proto- 
eol provides that disputes between parties to the Protocol aud to any one or more of 
the Conventions on the Law of the Sea arising out of the interpretation or application 
of any such Convention, except certain provisions of the Convention on Fishing and 
Conservation of Living Resources of the High Seas, shall lie within the compulsory 
jurisdiction of the International Court of Justice. For texts of the Conventions and 
Protocol see below, p. 834 et seq. 

The four Conventions remained open for signature until Oct. 31, 1958, under the 
auspices of the United Nations, after which they may still be acceded to by any nation. 
At the present date, each of these four Conventions has heen signed by at least 35 
nations including the United States and the United Kingdom. They will go into effect 
after 22 ratifications. 

8 International Law Commission, Report, U. N. General Assembly, 11th Sess., Official 
Records, Supp. No. 9 (A/3159) ; 51 A.J.L.L. 154 (1957). 

4 See, for example, Brierly, The Law of Nations 176-178 (5th ed., 1955). 
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problem of Israel's rights of passage through straits connecting interna- 
tional bodies of water in the Gulf of Aqaba. Some of the Arab States 
(Saudi Arabia and United Arab Republic) had announeed unilaterally 
their assumption of a twelve-mile territorial sea just after the Conference 
convened.” 

Several newly created states brought to the Conference a body of re- 
sentment toward those to whom they formerly were in a colonial position 
or at least a wish to exercise their sovereignty and make their own decisions 
with respect to the rights of older nations to fish off their coasts. ‘The 
exceptionally difficult economic situation in many Latin American coun- 
tries, caused in part by the fall-off in exports of coffee (due to the increase 
in the production of African coffee), wool, cotton, sugar, tuna, shrimp, 
lead, zine and copper, imposed on these countries a variety of needs eon- 
flicting with our own. The United States had recently placed restrictions 
upon the importation of oil which affected both Venezuela and Canada. 

Chile, Eeuador and Peru had claimed 200 miles of territorial sea, or of 
exclusive jurisdiction, vitally affecting our tuna fleets’ operation in those 
waters, while Argentina had claimed sovereignty over the epicontinental sea 
(the water above the continental shelf), which would extend for hundreds 
of miles in many areas of the Atlantic eoast. Mexico had claimed nine 
miles, striking at our shrimp fleets’ right to operate in parts of the Gulf of 
Mexico.” Canada claimed the right to regulate fishing for twelve miles off 
its eoast,? despite the claimed historical rights and practices of other nations 
fishing off the Canadian coast, and had sponsored a proposal which, while 
retaining the three-mile territorial sea, would grant exclusive fishing rights 
for twelve miles to the coastal state. 

This variety of conflicting claims and purposes insured a stormy passage 
at the conference table for the United States. Not only were we to meet the 
usual Soviet tactics of delay, deceit and detour accompanying a bland 
disregard of facts, but also expressions of pious altruism for the problems 
of the newly created states as against the ''sinister'' motives of the mari- 
time Powers. We were also to be faced, on some matters, with the opposition 


5N. Y. Times, March 14, 1958, p. 50, col. 7; N. Y. Times, March 20, 1958, p. 58, 
eol. 4. e 

6 Declaration on Maritime Zones signed at Santiago, Chile, Aug. 18, 1952, by Peru, 
Chile and Ecuador and subsequently by Costa Riea. 

Argentine Decree No. 14,708 (Oct. 11, 1946). The Argentina Deeree of 1916 in- 
cludes a statement that free navigation on the epicontinental sea would not be affected, 
so that the net effect appears to be a claim to an exelusive fisheries contiguous zone. 

In 1956 the representatives of Peru, Ecuador, Chile and Costa Rica explained to 
the United Nations that their respective governments had merely intended to proclaim 
fishing and eonservation authority and had not intended to extend territorial waters to 
200 miles. U.N. Does. A/C.6/SR.486 at 28, 29 (1956), A/C.6/SR.489 at 43, 45 (1936), 
A/C.6/SR.496 at 84, 86 (1956), A/C.6/SR.498 at 97 (1956). 

' See U. S. Naval War College, International Law Situation and Documents, 1956, 
pp. 479-480. 

8 Canadian Comments on the International Law Commission's final Report on the Law 
of the Sea, letter of Sept. 10, 1957, U.N. Doc. A/Conf. 13/5 at 5, 6-7 (1957); U. S. 
Naval War College, op. cit. 447—448. 
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of nations such as some of our good friends in Latin America and Canada 
who were normally on our side in international negotiations. 


I. THE TERRITORIAL SEA 


(A) What was at stake? 

The United States, together with Great Britain, Japan, Holland, 
Belgium, Greece, France, West Germany, and other maritime nations, 
adopted as its first goal in the Conference the preservation of the tra- 
ditional limit of the territorial sea at three miles except as modified by 
reasonably greater historical limits. It did so, not simply because that 
limit has long been recognized in international law, but for compelling 
military and commercial reasons. 

The territorial sea is the belt of water running along the coast over which 
the coastal state exercises sovereignty, subject to certain limitations imposed 
by international law. Any extension of the width of the nation’s terri- 
torial sea or of its internal waters cuts down the freedom of all other 
nations to sail on, fly over, or lay cables in, what was formerly the high 
Seas.” There is no right for aircraft to overfly another nation’s territorial 
sea except under a treaty, with its consent, or pursuant to the Chicago 
Civil Aviation Convention of 1944 !? as to the contracting parties thereto. 

An extension of the territorial sea threatens the security of the United 
States by reducing the efficiency of its naval and air power, and by sub- 
jecting it to increased risk of surprise attack. What rules of international 
law prevail in time of war is unfortunately often a question of expediency. 
Neutral nations, however, even in time of war, do insist on the observance 
of the rules of law previously adopted. And a nation such as ours, with a 
decent regard for the opinions of mankind, cannot lightly envision the dis- 
regard of international law in the territorial waters of neutral nations. 
We must assume, in appraising the effect of the adoption of any rule, that 
we would respect that rule, as to neutral nations, even in time of war. 

An extension of the territorial sea of neutral nations would dramatically 
increase the striking power of enemy submarines. Submarines normally 
operate with considerable difficulty and with much risk under water within 
three miles from shore but their freedom of movement is greatly in- 
creased between three and twelve miles. If the territorial sea were 
extended to twelve miles, an enemy submarine, particularly one with 
atomic power which might operate for long periods without surfacing, 


9 Art. 2, Convention on the High Seas (U.N. Doe. A/Conf. 18/L.53). 

In spite of the right of innocent passage accorded foreign vessels, a state has large 
freedom in imposing regulations, which the foreign vessel is obliged to respect, de- 
signed to promote traffic safety, sanitation, conservation and the public policy and fiscal 
interests of the state. 1 Hyde, International Law 518 (2d ed., 1945). Art. 17 of the 
Convention on the Territorial Sea and the Contiguous Zone (U.N. Doc. A/Conf, 13/152) 
specifically provides that foreign ships exercising the right of innocent passage ‘‘ shall 
comply with the laws and regulations enacted by the coastal State in conformity with 
these articles and other rules of international law. . . ."! 

10 Convention on International Civil Aviation of Dee. 7, 1944, in foree April 4, 1947, 
T.I.A.S., No. 1591. 
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eould operate possibly undeteeted under waters in a neutral state's terri- 
torial sea. But our surface ships could not operate on the surface of 
these waters within the territorial sea without risking charges of violating 
such state's neutrality. An extension of the territorial sea to twelve miles 
might thus make an enemy fleet of submarines, capable of discharging mis- 
siles from near the coast, practically inviolable while operating under water 
in the territorial seas of neutral nations. 

Of course any such increase in the effectiveness of underwater power 
is to the benefit of the Soviet Union, which today has some 475 submarines, 
many of them long-range types. It is believed that the Soviet Union is 
shifting to nuclear-powered and missile-carrying submarines.^ Nor would 
the loss to the freedom of commercial shipping, resulting from an increase 
in a coastal state's territorial sea, be of especial concern to her, for the 
U.S.S.R. is from an operational standpoint essentially a landlocked country. 
It is a Communist country which, together with its satellites, is largely 
self-sufficient in time of peace, and is not as significantly engaged in trade 
or shipping with other nations as is the free world. At the end of June 
30, 1957, the U.S.S.R. ranked twelfth as a surface maritime merchant ship- 
ping Power, but first as an underwater Power equipped with submarines 
of great destructive ability.!? 

Clearly, the advance in striking power and in underwater range of the 
new submarines raises extraordinary complications as to the appropriate 
breadth for a territorial sea. The United States was, in the interest of 
the free world, concerned to keep the territorial sea within as narrow 
limits as possible. 

The military risk of such an extension of the breadth of the territorial 
sea is not confined to the submarine problem. The extension of terri- 
torial waters from a coastal state and from the islands belonging to such 
state from three to twelve miles in the Mediterranean Sea alone, and 
particularly in the Aegean Sea, would materially reduce the area of the 


d 


"w 


high seas on which our fleets could operate. Such an extension of the ' 


territorial sea might for navigational purposes change the Aegean Sea 
into a series of unconnected lakes of high seas.* Our Sixth Fleet might 


11 Par. 6 of Art. 14 of the Convention on the Territorial Sea and Contiguous Zone 
(loc. cit. at 6) requires submarines when navigating in a territorial sea to stay on the 
surface and to show their flag. A similar rule was contained in the articles provisionally 
approved by the 1930 Hague Conference for the Codification of International Law. See 
Annex to the Final Act of the Hague Conference for the Codification of International 
Law, 1930 (League of Nations Doc. 1930. V. 7, p. 15). 

However, it is not realistic to assume that belligerent submarines will obey the law in 
time of war at the risk of detection and of charges of viclating a neutral’s territorial 
sea. 

12 Jane’s Fighting Ships 1957-58, p. 332; Hanson W. Baldwin, The Great Arms 
Race 25 (1958). 

13 Britannica Book of the Year 1958, p. 432; Jane’s Fighting Ships. 

14 Some of the other areas where such an extension would materially reduce the high 
seas are the Baltic Sea, the Bay of Bengal, the seas around Indonesia and the Philip- 
pine Islands and from the Philippine Islands to Japan, the Yellow Sea, the Bering Sea 
and the Caribbean Sea. The Gulf of Bothnia, the Gulf of Chihli (Pohai) and the 
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not then be able to eontinue to operate there and its ability to maneuver 
would be greatly deereased; our aireraft might not be able to overfly 
newly ereated territorial seas. Without such rights, the recent landing 
of United States Forces in Lebanon might not have been legally possible, 
and the presence and movements of the United States Seventh Fleet and 
its aircraft in the defense of the Nationalist Chinese islands of Quemoy and 
Matsu would have been seriously impeded.> The Chinese Communist 
claims to a territorial sea of twelve miles, not only as to their own mainland 
coast but also as to Nationalist Chinese Penghu and Taiwan, have been re- 
jected by the United States, which continues to recognize the three-mile 
limit. 

While surface ships have a right of innocent passage in straits connecting 
parts of the high seas, even though the straits are entirely territorial seas, 
this right does not, in the absence of treaty, extend to aircraft’s right to 
overfly. 

The operation of commercial shipping on, or commercial aircraft over, 
water would also be greatly handicapped, slowed down and subjected 
to interminable delays. Indeed, it would seem to have been part of the 
Russian purpose in backing extensions of the territorial sea so to hamper 
the commerce of the free world as a part of its sand-in-the-gear-box tech- 
nique. Extensions of the territorial sea might require new treaties or 
agreements with each eoastal state through whose territorial waters the 
commercial states’ ships would then pass. The right and ability of mer- 
chant ships carrying goods and passengers to schedule the most economical 
passage possible between ports, to enter and leave harbors freely, and 
to move on the surface of the water without interruption or delay would 
be jeopardized. 


Gulf of Paria, and possibly the Baltie Sea, would be cut off from the high seas by ter- 
ritorial waters. Disconnected lakes might exist in the seas around Indonesia and the 
Philippine Islands. The Straits of Gibraltar, the Large Strait at the mouth of the 
Red Sea, the Malacca and Singapore Straits, the Torres Strait, Tsugaru Strait and the 
Bering Strait would become territorial waters. 

If the Philippine and Indonesian claims (See Evensen, Certain Legal Aspects Con- 
cerning the Delimitation of the Territorial Waters of Archipelagoes 27 (U.N. Doc. 
A/Conf. 13/18), and N.Y. Times, Jan. 18, 1958, p. 3, col. 1) that the waters ‘‘ around, 
between and connecting’’ the islands of an archipelago should be treated as internal 
waters and the surrounding areas, determined from straight base lines, treated as ter- 
ritorial waters were accepted, the whole of the South Eastern Pacifie would be removed 
from the high seas as would other areas such as the waters surrounding the Federation 
of the West Indies in the Caribbean. 

The harmful effects of any sueh extension on sea navigation would be great and the 
effects on air navigation might be catastrophic. 

15 N. Y. Times, July 16, 1958, p. 1, col. 8. 

The announcement of Communist China, N. Y. Times, Sept. 5, 1958, p. 1, eol. 6, p. 3, 
eol. 2, made clear that flights over the extended territorial sea would not be permitted. 
Furthermore, the sea would be measured from straight baselines instead of from the 
contour of the coastline. 
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The routes and practices of freight and passenger aircraft would 
similarly be subject to disruption.$ Finally, with the increased speed 
of aircraft, the widening of an individual coastal state's territorial sea 
would inerease the possibilities of international disputes eaused by the 
unintentional violation of a nation’s territory by unauthorized aerial 
overflight. Our recent experience, in which an unarmed American plane 
over Soviet Armenia was shot down and its crewmen captured, is an un- 
fortunate example.'* 


(B) What was accomplished? 

The most recent world conference on the law of the sea before the Geneva 
Conference was held at The Hague in 1930. There the question of the 
proper breadth of the territorial sea was debated so vigorously, and with so 
little concurrence of opinion, that no single resolution proposing an ap- 
propriate breadth was even put to a vote.? Since that time, the area 
of agreement has been further diminished by new claims to large areas of 
the high seas and by such political problems as that of the Gulf of Aqaba. 
The problem was diseussed at several meetings of the International Law 
Commission in preparation for the Conference. Figures for the breadth 
of the territorial sea ranging from three miles to several hundred miles 
were suggested but none were adopted. 

Some members of the Commission suggested a rule that each nation 
was free to fix its own territorial sea in accordance with the ‘‘real needs'' 
of that state; that where the breadth adopted could be shown justified by 
such ''needs" the limit would be in accordance with international law. 
Ánother party urged that the Commission adopt a rule that any limit 
between three and twelve miles was to be eonsidered legal. Yet another 
opinion would have allowed a state to fix a breadth greater than three 
miles, but not to enforce it against any state which had not adopted an 
equal or greater breadth.!? 

The Commission was unable to agree on any of these proposals, or on 
any other. It contented itself with drafting, in its final report, the 
following provision : 

16Ín the Convention on International Civil Aviation (T.I.A.8., No. 1591) and the re- 
lated agreements, the territory of a state is deemed to be the land areas and territorial 
waters adjacent thereto under the sovereignty, suzerainty, protection or mandate of such 
state. 

Although it can be argued that territorial waters as used therein means the territorial 
waters as they then existed or as they may thereafter exist, it is also arguable that the 
term would not include any extension of territorial waters, e.g., an extension from three 
miles to twelve miles. 

17 N. Y. Times, June 30, 1958, p. 1. 

18 Jesse S. Reeves, ‘‘The Codification of the Law of Territorial Waters," 24 A.J.L.L. 


486, 492 (1930). 
19 See commentary to Article 3, Int. Law Commission Report, U. N. General Assembly 
lith Sess. Official Records, Supp. No. 9, at 12 (A/3159). 
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ARTICLE 3 


1. The Commission recognizes that international practice is not 
uniform as regards the delimitation of the territorial sea. 

2. The Commission considers that international law does not permit 
an extension of the territorial sea beyond twelve miles. 

3. The Commission, without taking any decision as to the breadth 
of the territorial sea up to that limit, notes, on the one hand that 
many states have fixed a breadth greater than three miles and, on 
the other hand, that many states do not recognize such a breadth 
when that of their own territorial sea is less. 

4. The Commission considers that the breadth of the territorial 

Vega should be fixed by an international eonference.?? 


In other words, the Commission adopted no provision which would 
alter the traditional rule that the maximum breadth of the territorial 
sea is three miles. While it did not suggest any particular extension of 
that breadth, it did commit itself to the proposition that, without prejudice 
as to the legality of any lesser limit, any claim of more than twelve miles 
was clearly indefensible.* It did not, however, approve the twelve-mile 
limit; rather it left the question to the Conference. 

It was against this background that the Conference attempted to do 
what the Commission could not do: arrive at an agreement on a particular 
limit. The position adopted by the United States was this: Although it 
believed the three-mile limit firmly established in international law, and 
although it regarded that limit as a proper eompromise between the in- 
terests of the coastal states and the principle of freedom of the seas, it was 
willing to explore other proposals in the hope of achieving agreement. 

To this end, after discussion had shown no hope of the le necessary two- 
thirds vote required in plenary on either the t three-mile limit or any other 


— e— a ^— — 


limit, the United States Delegation off offered & compromise proposal: that the 
territorial séa should be extended to six miles, with the right of the 
coastal state to “regulate fishing for another six miles subject to certain 
historical fishing rights. 

Our Delegation believed that this proposal accommodated the sincere 
interests of all states represented. Since each state controls fishing rights 
in its own territorial sea,?? the economic interests of states dependent upon 
their fishing industries would have been served by allowing them a twelve- 
mile zone for fishing. At the same time it would have preserved six miles 
of that twelve-mile zone as high seas, and thus, to that extent, defeated those 
who sought to extend the territorial sea to twelve miles for military as dis- 
tinet from economic purposes. 

In plenary s session the American proposal received the largest number 
of votes in. favor of any proposal, 45_to. 338, including, with the exception 
of Iceland, all of the votes of the NATO nations, the active help of Greece, 


20 Int. Law Commission Report, ibid. at 4; 51 A.J.IL. 161 (1957). 

21 Speech of Mr. Francois, Rapporteur of the International Law Commission, to the 
485th meeting of the Sixth Committee of the General Assembly, Nov. 28, 1956, U.N. 
Doe. A/Conf. 13/19 at 9-10 (1956). 

22 Convention on the Territorial Sea and Contiguous Zone, Art. 1. 
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Italy, Spain, Pakistan, South Vietnam and Turkey, and all of the Com- 
monwealth countries (with the exception of Canada), including Great 
Britain, Australia, New Zealand, India, Ceylon, Malaya and Ghana, and 
even Middle Eastern countries such as Iran and Lebanon.” 

Although the proposal failed to receive the necessary two-thirds (52 


— € AM a MÀ me amies M mme m m m nre Ramsau aet - 


of those present ; and voting), many a a delegate from eountries other than 
those from the Soviet bloe and from the Arab countries with coasts on the 
Gulf of Aqaba, praised the United States for its creative imagination and 
good wil in making the pr roposal Gespite the economie detriment to its fish- 
ing interests, and for the sincere efforts of the United States Delegation 
to make the Conference a success. Indeed, the Holy See, terming the 
United States proposal a creative and moral one, voted for it even though 
it abstained on every other proposal as to the breadth of the territorial sea.?* 

The failure to receive a two-thirds vote on the breadth of the territorial 
sea must not be intérpreted a as anti-United States. Certain states in 
Latin America, in Central America and Burma, among others, have eon- 
stitutional or statutory provisions fixing the territorial sea to an extent 
beyond three miles, and other states, such as Colombia and Venezuela, 
have a border dispute based on old maps, so each claims twelve miles. 

Some states, for example, Argentina and Korea, regarded the arbitra- 
tion procedures in the United States proposal as contrary to sovereignty 
and in effect voted against them. 

Regardless of the action taken by the Conference, Iceland indicated her 
intention to protect her fisheries by unilaterally announcing on June 30, 
1958, shortly after the Conference closed, that, effective September 1, 1958, 


\ her fishing limits would be extended to twelve miles. Panama did not 


wish to yield her alleged rights to claim that the Bay of Panama is an 
historie water which ean be legally excluded from the high seas.?9 Others, 
such as Burma, wished to claim twelve miles in order to exclude Japanese 
fishermen from her territorial waters. The Philippmes and Indonesia 
voted ‘‘no’’ in order to preserve their claims to the waters surrounding and 
in between the islands in an archipelago.” Canada had a general election 
while the Conference was in progress and took into account Canadian fisher- 
men’s desire to exclude foreign fishermen from the right to fish within 
twelve miles of her shores, a result that would have been profoundly detri- 
mental to our cod, halibut and salmon fisheries. 


28 U.N. Doe. A/Conf. 13/SR.14 at 12-15. 24 Ibid. 16. 

25 In response to this declaration fishing-vessel owners from Britain, Denmark, Hol- 
land, Belgium, Franee, Spain and West Germany met in Holland and announced that 
they would continue to fish within the new twelve-mile limit, but outside the old four- 
mile limit, and asked their respective governments for help. The British Government 
announced that armed escorts would protect British trawlers if necessary. N. Y. 
Times, July 21, 1958, p. 12, col. 6. 

After the breakdown of NATO attempts to solve the dispute, a fleet of British 
trawlers sailed for Icelandic fishing waters convoyed by British frigates. Attempts by 
Ieeland’s coast guard to arrest trawlers within the claimed twelve miles were beaten 
off with physical violence. N. Y. times, Sept. 3, 1958, p. 1, col. 6. 

26 Law No. 9 of the Republic of Panama (Jan. 30, 1956). 

27 For discussion of these claims and their implications see note 14 above. 
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Others, such as Afghanistan and Nepal, territorially located near borders 
of the Soviet Union or its satellites, abstained for policy reasons, as did cer- 
tain Arab states whose Arab neighbors voted ‘‘no.’’ Chile abstained in 
committee, but voted ‘‘no’’ in plenary, because in the interim our Secretary 
of the Interior had recommended in a report to the Senate Finance Com- 
mittee that we restore tariffs on copper.*® Tunisia and Moroeco voted 
“no” in order to exclude France from exercising fishing rights within 
nine miles of their coasts. 

Thus the inference that defeat of the American proposal is an indication, 
of a general “decrease in American authority or in international respect 
for American positions is unwarranted. It is equally unwarranted to as- 
sume that the traditional three-mile limit of the territorial sea is no longer 
international law. All ef efforts to agree on a new figure failed. The fact 
that a two-thirds vote could not be obtained in favor of the three-mile limit 
shows merely a desire on the part of many nations to extend their territorial 
sea, not that such an extension in international law has been aecomplished. 


II. STRAIGHT BASELINES 


One of the most complex and controversial problems which the Confer- 
ence faced was the claim of many nations that the baseline from which the 
territorial sea is measured need not be the actual coastline of the state 
involved but may, under certain cireumstances, be a system of straight lines 


drawn from points on or near the shore over portions of water to other points 


on or near the shore. The law governing the establishment of such base- 
lines was set forth by the International Court of Justice in the well-known 


Fisheries Case? Norway had seized English fishing boats operating in 


omm m iinn, 


waters off the eoast of Northern Norway, which Norway elaimed to be within 
her territorial sea. Since the waters involved were more than four miles 
(Norway's territorial sea claim) from land at some points, England argued 
that the waters must constitute part of the high seas. 

The Court in an extended and elaborate opinion sanctioned the Nor- 
wegian practice of drawing a baseline which failed to follow the ''sinuosi- 
ties"? of the extraordinarily indented Norwegian eoast, but whieh followed 
the general direction of that coast. The chief concern of the Court was 
to state the geographical circumstances under which such straight baselines 
would be permitted. The operative portion of the opinion was this: 








Where a coast is deeply indented and cut into, as is that of Eastern 
Finnmark [Norway’s northern coast], or where it is bordered by an 
archipelago such as the ‘‘skjaergaard’’ along the western sector of the 
coast here in question, the base-line becomes independent of the low- 
water mark . In such circumstances the line of the low-water mark 
can no longer be put forward as a rule requiring the coast line to be 


Buda Loud 


followed in alls its sinuosities; . . 277 


28 N. Y. Times, April 12, 1958, p. 31, col. 6. 
29 Fisheries Case, [1951] I.C.J. Rep. 116; 46 A.J.I.L. 348 (1952). 
30 [1951] I.C.J. Rep. 128—129. 


1958] GENEVA CONFERENCE ON LAW OF THE SEA 617 


The International Law Commission sought to embody the opinion of the 
Court in its draft. It did so in substantially the language which was 
finally adopted by the Conference as Article 4 of the Convention on the 
Territorial Sea: 


ARTICLE 4 \- 


1. In localities where the coast line is deeply indented and eut into, 
or if there is a fringe of islands along the coast in its immediate 
vicinity, the method of straight baselines joining appropriate points 
may be employed in drawing the baseline from which the breadth of 
the territorial sea is measured. 

2. The drawing of such baselines must not depart to any appreci- 
able extent from the general direction of the coast, and the sea areas 
lying within the lines must be sufficiently closely linked to the land 
domain to be subjeet to the regime of internal waters. 

3. Baselines shall not be drawn to and from low-tide elevations, 
unless lighthouses or similar installations which are permanently above 
sea level have been built on them. 

4. Where the method of straight baselines is applieable under the 
provisions of paragraph 1, account may be taken, in determining 
particular baselines, of economie interests peculiar to the region 
concerned, the reality and the importance of which are clearly evi- 
deneed by a long usage. 

5. The system of straight baselines may not be applied by a State 
in such a manner as to cut off from the high seas the territorial sea 
of another State. 

6. The coastal State must clearly indicate straight baselines on 
charts, to which due publicity must be given. 


Both in the Commission and at the Conference several states sought 
to introduce a maximum length for a single baseline, that is, a maximum 
length of a line between any two particular points.** The Commission, 
in its sixth session, had adopted a maximum length of ten miles, but de- 

vleted this restriction in its final draft? ^ 

— One of the major controversies at the Conference concerned the geo- 
graphical conditions necessary to invoke this exceptional method of 
drawing baselines. Since this method involves making waters into terri- 
torial sea which would otherwise be part of the high seas, it was felt that 
only conditions making it extremely impracticable to draw a baseline along 
the coast itself should allow an exception to the general rule. The opinion 
of the Court in the Fisheries Case had recited and discussed at great 
length the peculiarities of the Norwegian coast, along which the Norwegian 
Government estimated that there were 120,000 islands within a 600-mile 
stretch, and into which the Norwegian fjords eut deeply. 

The draftsmen of the article intended to incorporate the Court's sug- 
gestion, that only exceptional circumstances would permit straight base- 
lines, by taking the phrase ‘‘ Where the coast line is deeply indented and 
eut into or if there is a fringe of islands along the coast in its immediate 


81 See commentary to Article 5, Int. Law Commission Report (cited note 3 above) at 
14-15. 
32 Ibid. 33 Fisheries Case, loc. cit. 127. 


618 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 52 


vieinity " from the opinion of the Court itself. Indeed, tne United States 
Delegation thought that this language, when taken out of context, did not 
limit the eireumstanees under which straight baselines might be used as 
sharply as did the Court's opinion as a whole. But since there is ample 
evidence that the Conference intended to adopt the spirit of the opinion, 
it is to be assumed that the language of Article 4 will be interpreted re- 
strictively. 

On this question the United States was successful in a drafting change 
which involved a substantial point. In the opinion in the Fisheries Case, 
the Court, after having justified the Norwegian practice of drawing straight 
baselines because of the Norwegian geography, upheld its right to draw 
particular baselines in certain areas on economic grounds, for example, 
so as to include a particular area especially important to Norwegian fisher- 
men within the territorial sea.?* 

The Soviet bloc attempted to argue that the initial choice of whether or 
not straight baselines could be used might be made on economie as well as 
geographical considerations. If they had been successful, a nation with 
a coast much more regular than the Norwegian might yet have succeeded 
in running its baseline over water, thus pushing the territorial sea out 
into the high seas, on the claim that fishing stocks vital to her eommon- 
weal would otherwise not be enclosed. But the article as adopted makes 
clear that economie interests evidenced by long usage can be used only 
in determining particular baselines, once, on geographic considerations, the 
method of straight baselines is allowed. 

In one respect, the convention adopted runs counter to the opinion of 
the Court in the Fisheries Case. Paragraph 3 of Article 4 reads: 


Baselines shall not be drawn to and from low-tide elevations, unless 
lighthouses or similar installations which are permanently above sea 
level have been built on them. 
The Court had permitted Norway to draw baselines between points on 
bodies of land above the water only at low tide. In rejecting such base- 
lines, the Conference again sought to limit the extent to which straight 
baselines could be used to extend the nation’s territorial sea into the high 
sea. 

As a result of the use of straight baselines, as distinguished from normal 
baselines, areas of water, which were previously part of the territorial sea 
or the high seas, may be enclosed between the coast and the baseline. 
The Court in the Fisheries Case stated that these waters were to be con- 
sidered ‘‘internal waters,’’ that is, as much subject to the sovereignty 
of the coastal state as are internal lakes. The Conference followed the 
Court in characterizing these waters as internal waters, but provided in 
Article 5 of the Convention on the Territorial Sea that a right of innocent 
passage identical to that through the territorial sea exists through such 
newly-created internal waters.?' 

34 Ibid. 133, 142. 35 Ibid, 128. 


38 See commentary to Article 5, Int. Law Commission Report (cited note 3 above) at 
14-15. 37 Ibid., Art 5. 
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The Conference thus resisted any efforts to expand the rule laid down 
by the International Court in such a way as to permit states with only 
slightly irregular coastlines to extend their territorial seas by drawing 
baselines over water rather than along the coast. This is an illustration 
of the general spirit of the Conference of respect for the integrity of the 
high seas and its freedoms. 

The United States would have preferred a more detailed exposition of 
the geographical requisites of straight baselines. Nevertheless, its Delega- 
tion believed that Article 5, as reinforced by its attempt to reproduce the 
opinion of the World Court, is a contribution to clarity on the question. 


III. THE CONTINENTAL SHELF 


Since the Truman Proclamation of 1945,8 in which the United States 
asserted control over the resources of the continental shelf of the United 
States, the subject of a nation’s rights to the animal and mineral resources 
of the seabed contiguous to its shores has been vigorously discussed and 
debated. Many nations have asserted claims similar to that made by the 
United States. But the Convention on the Continental Shelf adopted 
at the Geneva Conference represents the first worldwide accord on the 
subject and is highly satisfactory to the United States. 

The Convention grants to the coastal state sovereign rights over its 
eontinental shelf for the purpose of exploring it and exploiting its natural 
resources.*? 

The continental shelf is defined 


as referring (a) to the seabed and subsoil of the submarine areas 
adjacent to the coast but outside the area of the territorial sea, to a 
depth of 200 metres or, beyond that limit, to where the depth of the 
superjaeent waters admits of the exploitation of the natural resources 
of the said areas; (b) to the seabed and subsoil of similar submarine 
areas adjacent to the coasts of islands.* 


It does not include the superjacent waters or airspace, nor does it extend 
the breadth of the territorial sea.*? 

There had been considerable debate before the International Law Com- 
mission, in preparing a draft for the Conference, as to whether the extent 
of the continental shelf should have been defined exclusively by the depth 
of the water lying above it, without the saving clause of the exploitability 
test Inserted in the convention as adopted. In one draft the Commission 
adopted the exploitability test with no reference to a specific depth of 
water ; in another it adopted the 200-meter depth test with no exploitability 


8810 Fed. Reg. 12303; 18 Dept. of State Bulletin 485 (1945); 40 A.J.LL. Supp. 45 
(1946). 

89 Lauterpacht, ‘‘Sovereignty Over Submarine Areas," 27 Brit. Year Bk. Int. Law 
376, 380—382 (1950). 

40 Convention on the Continental Shelf, Art. 2. 

41 Ibid., Art. 1. 42 Ibid., Art. 8 

48 See commentary to Article 67, Int. Law Commission Report (cited note 3 above) 
at 41. 
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test but, primarily because that test was adopted by the Inter-American 
Specialized Conference at Ciudad Trujillo in 1956,** the present convention 
was adopted. 

The effect of the present language 1s that exploitability, and therefore the 
necessary eontrol, will be presumed to a depth of 200 meters, but must be 
shown beyond that point. Although the Commission and the Conference 
showed themselves aware that technical advances may increase the depth 
to whieh eontrol is possible, the 200-meter figure (655 feet) serves to 
represent the greatest depth at whieh eontrol is now thought to be possible. 

It will be noted that Artiele 2 of the Convention grants to the eoastal 
state ‘‘sovereign rights for the purpose of exploring it and exploiting its 
natural resources." In the Truman Proclamation of 1945 the United 
States was careful not to claim any ''sovereign rights"! in the continental 
shelf, taking the position that, under such decisions as the Island of 
Palmas Arbitration? there can be no sovereignty without effective occupa- 
tion and control. In the language used in Article 2, the United States’ 
main concern was respected, that 1s, that the grant of sovereignty be only 
as to the seabed and subsoil, not in the seas and airspace above. 

Similarly, the United States was successful in limiting the class of re- 
sourees to which the exelusive eontrol of the coastal state pertains. "There 
had been eonsiderable disagreement among states as to whether animal 
life, which is dependent upon the seabed but is not permanently attached 
to the seabed, belongs exclusively to the coastal state. The United States 
has been engaged in eontroversy with Mexico as to whether American 
fishermen may take shrimp from the seas lying over the Mexican conti- 
nental shelf.* 

The Inter-American Council of Jurists, meeting in Mexico City in 1956, 
approved the following statement: 


The rights of the coastal state . . . extend (to) ... all marine, ani- 
mal and vegetable speeies that live in a eonstant physieal and biologieal 
relationship with the shelf, not excluding the benthonie species [which 
include shrimp |.*® 


44 Final Act, Inter-American Specialized Conference on ‘‘ Conservation of Natural 
Resources: The Continental Shelf and Marine Waters,’’ Ciudad Trujillo, March 15-18, 
1956, p. 13 (Conference and Organization Series, No. 50, Pan American Union, 1956). 

45 The Island of Palmas (Miangas) Arbitration, 2 Int. Arb. Awards 829 (Perm. Ct. 
of Arb. 1928); 22 A.J.LL. 867 (1928). 

46 The Proclamation stated that the United States regards the natural resources of 
the continental shelf as ‘‘subject to its jurisdiction and control’’ but further stated 
that this in no way affects ‘‘the character as high seas of the waters above the conti- 
nental shelf and the right to their free and unimpeded navigation." 18 Dept. of State 
Bulletin 485 (1945). 

47 This controversy, which began prior to World War II and which involves questions 
both of the coastal state's rights in the continental shelf and of the breadth of the 
territorial sea, has in recent years become more intense. See N. Y. Times, Nov. 14, 
1956, p. 31, col. 3, and Nov. 18, 1956, p. 13, eol. 1. 

48 Final Act, Third Meeting of the Inter-American Council of Jurists, Mexico City, 
January 17-February 4, 1956, Resolution XIII, pp. 36-37; 34 Dept. of State Bulletin 
298—299 (1956). 
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The Inter-American Specialized Conference in Ciudad Trujillo in 1956 
could not agree on whether such sea food was included in the coastal 
states’ exclusive rights,*® 

In the eommentary to the International Law Commission’s draft resolu- 
tions on the continental shelf, the Commission stated that attempts to fur- 
ther define the term ‘‘natural resources’’ to make it specifically include such 
resources permanently attached to the bed of the sea or to make it include 
all marine life living in constant physical and biological relationship with 
the seabed were rejected. The Commission did not, therefore, take a stand / 
in its draft as to whether the term ‘‘natural resources’’ would include | 
shrimp and other such erustaceans." But in a new clause, added and 
adopted by the Conference, the convention now explicitly excludes from! | 
the domain of the coastal state organisms which are able to move other tha \ 
‘fin constant physical contact with the sea bed or the subsoil.’’ This defini 
tion excludes such crustaceans as shrimp, but it does give coastal states such 
as Australia the right to control oyster beds and pearl fisheries. 


IV. Innocent PASSAGE THROUGH INTERNATIONAL STRAITS 


The Convention on the Territorial Sea adopted at the Conference con- 
tains the following crucial provision as Article 16(4): 


There shall be no suspension of the innocent passage of foreign ships 
through straits which are. used for international navigation between 
one part of the high seas and another part of the high seas or the 
territorial sea of a foreign State. 


This highly controversial provision is grounded primarily in the decision 
of the International Court of Justice in the Corfu Channel® ease. But it 
goes further than did the decision in that ease. It specifically determines 
the heated controversy between Israel and the Arab states as to the right 
of Israeli shipping to pass through the Strait of Tiran to the Gulf of 
Agaba.®* 

Discussion of the article requires a brief statement of the Corfu de- 
cision. The Corfu Strait runs for about 30 miles between the Island of 


49 Final Act, Inter-American Specialized Conference on ‘‘Conservation of Natural 
Resources: The Continental Shelf and Marine Waters,’’ Ciudad Trujillo, 1956, p. 13 
(Conference and Organization Series, No. 50, Pan American Union, 1956). 

50 See commentary to Article 68, Int. Law Commission Report (cited note 3 above) at 
42-43. 

51 Corfu Channel Case, [1949] I.C.J. Rep. 4; 43 A.J.IL.L. 558 (1949). 

52 The Gulf of Aqaba is located at the northern end of the Red Sea and lies east of 
the Gulf of Suez from which it is separated by the Sinai Peninsula. The Strait of 
Tiran at the mouth of the Gulf is controlled, together with most of the shore, on the 
west by Egypt and on the east by Saudi Arabia, whieh owns the Island of Tiran forming 
the western boundary of the Strait. A small strip, however, including the port of 
Aqaba, on the northeast end of the Gulf is controlled by Jordan and a similar strip on 
the northwest end, including the port of Eilat, is controlled by Israel. 

The dispute between Israel and the Arab states concerned the question of whether the 
Strait and the Gulf were international waterways through which shipping to and from 
' the Israeli port of Eilat could pass. See article by Selak below, p. 660. 
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Corfu and the west coasts of Greece and Albania. At points the strait is 
less than six miles wide. Both Greece and Albania claimed three-mile 
territorial seas or, where the width is less than six miles, territorial seas 
to the midline. 

In early 1946 two British eruisers were fired upon by Albanian shore 
batteries while in the Strait. In response to Albanian charges that foreign 
warships required prior eonsent to enter Albanian waters in the Strait, 
Britain, without such authorization, then sent a fleet of ships down the 
Channel with guns at the ready. Two of the warships struck mines, pre- 
sumably laid by Albania at a point in the Strait within Albanian waters. 
Great Britain sued Albania for damages in the World Court. The Court 


stated the law thus: 


It is, in the opinion of the Court, generally recognized and in ac- 
cordance with international custom that States in time of peace have a 
right to send their warships through straits used for international 
navigation between two parts of the high seas without the previous 
authorization of a coastal State, provided that the passage is inno- 
cent. . . 93 


The International Law Commission, in its several annual meetings, at- 
tempted to draft a provision to be adopted by the Conference which would 
as nearly as possible incorporate the Court's deeision.* Most of the 
debate centered about two points: (1) Does the duty not to suspend the 
right of innocent passage obtain in all straits connecting parts of the high 
seas, or just in straits especially im important to commerce or navigation? 
(2) Did the Court’s holding, specifically, apply to the_Israel-Arab eontro- 
versy as to the Gulf of Aqaba? 

The opinion of the Court in the Corfu case contained statistics as to the 
amount of traffic in the Corfu Strait; it cited the ‘‘ geographical situation 

| [of the Strait] as connecting two parts of the high seas and the fact of its 
being used for international navigation'';*5 it mentioned the Strait’s 
‘“snecial importance to Greece by reason of the traffic to and from the port 
of Corfu’’; ° and concluded that it ‘Shas nevertheless been a useful route 
for international maritime traffic... .>57 All of this lent support to the 
| argument that the doctrine of the Corfu case was dependent upon the im- 





portance as a sea route of the strait involved. Thus the delegate of the 
U.S.S.R. to the International Law Commission succeeded in persuading 
the Commission, in preparing its draft, to limit the rule to ‘‘straits 
normally used for international navigation." The final draft of the 
Commission provision, as presented to the Conference, contained this re- 
striction.5* 

In the negotiations of the Commission, moreover, Israel had failed to 
obtain a draft. which would clearly recognize her right to use the Strait 


———— an 


58 Corfu Channel Case, [1949] LC.J. Rep. 28. 

54 See commentary to Article 17, Int. Law Commission Report (cited above) at 19-20. 
55 Corfu Channel Case, foc. cit. 28. 56 Ibid. 29. 

87 Ibid. 28. 

58 Int. Law Commission Report (cited above), Art. 17(4) at 6. 
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of Tiran for her commercial shipping. _It was the sense of the Commission, 
as stated by the delegate of the U. S.S.R., that ‘‘the question sounded far 
more like a ease for the International Gouri of Justice than a matter on 
which the Commission should enunciate a general rule.” 5? 

The Geneva Conference went beyond the Commission’s draft, and 
adopted the provision set out above. The word ‘‘normally’’ in the Com- 
mission's phrase ''normally used for international navigation” was 
dropped, thus making the rule one of much more general application, and 
avoiding arguments as to the amount of traffic using the strait in each 
partieular ease. Although the Conference, in this sense, created a new 
rule, and a more liberal rule than that stated by the Court in the Corfu 
Channel ease, the advance made by the Conference was in the direction 
of the freedom of the sea. 

Again, the Conference, by providing that the right obtained not only 
in straits linking ‘‘one part of the high seas and another part of the high 
seas"! but also between ‘‘one part of the high seas and . . . the territorial 
sea of a foreign state," adopted a rule which clearly applied to the Israeli- 
Arab controversy. The result reached was in accord With the general 
position of the United States, as announced by Secretary of State Dulles in 
an aide-mémoire to Israeli Ambassador Abba Eban, dated February 11, 
1957,°° which recited: 


With respect to (2) the Gulf of Aqaba and access thereto—the United 
States believes that the Gulf comprehends international waters and 
that no nation has the right to prevent free and innocent passage in 
the Gulf and through the Straits giving access thereto. 


The Geneva Conference thus, in a politically charged area, achieved agree- 
ment sufficient to write a new and beneficent rule into international law. 


V. Tux Contiguous ZONE 


It has long been recognized that enforcement of certain laws of domestic 
concern to a coastal state is impossible unless that state can supervise the 
enforcement of these laws on portions of the high seas adjacent to it. 
Efficient customs control is impossible if smugglers ean hover, safe from 
the jurisdiction of the coastal state, just over three miles outside it. The 
United States, since 1790," has claimed its right to enforce anti-smugeliug 
measures within twelve miles of its shores. Many other coastal nations 
have claimed similar jurisdiction beyond the three miles. 

The debates in the International Law Commission sessions showed no 
opposition in principle to the creation of a contiguous zone, twelve miles 
in breadth, in which a state might protect not only its customs laws, but 
fiscal and sanitary interests as well.? Of course, it was understood that 


68 Doc. A/CN. 4/Ser. A/1956, p. 203; 1 Yearbook of the International Law Commis- 
sion 203 (1956). 

60 36 Dept. of State Bulletin 393 (1957). 

81 Act of Aug. 4, 1790, Secs. 11-14, 1 Stat. 156-158. 

62 See commentary to Article 66, Int. Law Commission Report, cited above. 

63 Ibid. 
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the powers to be given the coastal state in this area were to be limited to the 
protection of the interests cited, and were not to include sovereignty over 
the zone involved, or to alter the character of that zone as part of the 
high seas. 

An attempt had been made, in the Hague Conference of 1930, to adopt 
a regime for the establishment of such a contiguous zone. The attempt 
was defeated predominantly because of the reluctance of Great Britain, 
whieh for the past 100 years has sought to restriet the rights of coastal 
states to enforce anti-smuggling measures beyond the territorial sea.9* 
The British attitude led to a compromise in the rule established at Geneva. 
The provision as adopted reads in part: 


ARTICLE 24 


1. In a zone of the high seas contiguous to its territorial sea, the 
eoastal State may exereise the control necessary to: 
(a) Prevent infringement of its eustoms, fiseal, immigration or 
sanitary regulations within its territory or territorial sea; 
(b) Punish infringement of the above regulations eommitted 
within its territory or territoria] sea. 
2. The eontiguous zone may not extend beyond twelve miles from 
the baseline from whieh the breadth of the territorial sea is measured. 


It will be noted, first, that the power given to the coastal state within 
its contiguous zone is one to prevent and punish infringement. The report 
of the Commission clearly shows that it was intended that the coastal state 
might exereise in the contiguous zone the control necessary to punish 
violations which occur within the territorial sea. Thus, hot pursuit of a 
vessel which has committed an offense within the territorial sea may com- 
menee even though the vessel is first sighted, not within the territorial sea, 
but within the contiguous zone. 

On the other hand, under subsection (a) of paragraph 1, it would seem 
that the coastal state might adopt laws prohibiting activity in the con- 
tiguous zone the effect of which involved an infringement of the cited 
interests within the territorial sea or the territory of the state. It would 
seem dubious, however, from the language of subsection (b), that the coastal 
state could punish infractions of rules so adopted. The United States 
would have preferred a stronger provision giving the coastal state the 
power to punish activities within the contiguous zone which had deleterious 
effects in the territory or territorial sea, even though the offending vessel 
had never entered the territorial sea. But the present provision is a step 
forward. By adopting it, the Geneva Conference succeeded where prior 
conferences had failed. It may be hoped that practice under the present 
provision will encourage the adoption of a stronger provision at a later 
time. 


64 Jesse S. Reeves, ‘‘ The Codification of the Law of Territorial Waters,” 24 A.J.I.L. 
486, 494 (1930). 

95 See commentary (2) (a) to Article 47, Int. Law Commission Report (cited above) 
at 30-31. 
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There has been recent commentary to the effect that the adoption of a 
contiguous zone, as another concept in the law of the sea, standing beste 
that of inland waters, the territorial sea, and the continental sheli, ereat'^s 
a serie; of highly conceptual and artificial divisions of the sea. The? 
seems little chance, however, of confusion between the powers of a coastal 
state ir its territorial sea and in its contiguous zone. The latter serve; ov 
tremely’ restricted purposes and remains part of the high seas. It is sero 
to crea‘e a new zone as the area in which special powers are exercised thra 
to risk confusion between that area and the territorial sea, which is u i 
part o the high seas. Such confusion could mask a covert extetsior o’ 
the iervitorial sea. In the present state of international law, precision o’ 
application is to be encouraged even at the cost of conceptual multiplicity. 


VI. FISHERIES AND CONSERVATION 


Que of the most striking accomplishments of the Geneva Conferen:> 
is its a loption of a comprehensive eode regulating the eonservation of the 
natura. resources of the sea. Although for some time it has been reco,- 
nized that essential conservation measures were doomed unless undertak: a 
on the basis of international co-operation, the present Convention on Fi 
ing and Conservation is the first comprehensive international legislatio i. 
comple e with arbitral procedures, on the subject. 

Actkle 1 of the Convention recognizes the broad general rieht o. ; ! 
states to fish the high seas, subject to individual treaties and the provisio : 
or the oresent Convention. Paragraph 2 of Article 1 imposes on all sat 
a posit ve duty 


Fa 


4 


4 


to adopt, or to co-operate with other States in adopting, such measur 
for their respective nationals as may be necessary for the conservation 
of the living resources of the high seas. 


Article 2 significantly defines conservation as 


the aggregate of the measures rendering possible the optimum su.- 
ta;nable yield from those resources so as to secure a maximum su ip'v 
of food and other marine products. 


Since conservation is defined in terms of a total maximum yield, a co. 
servation program designed to secure a larger supply of food for a po - 
ticular state at the cost of a decreased total yield would not satisfy ibe 
duty iriposed by Article 1. 

The remaining articles of the Convention impose specifie duties of cv- 
operation in a variety of cases. Where only one state fishes a particul: r 
stock of fish in an area of the high seas, that state must take measures 
necessaecy for conservation. Where two or more states are so engaged in 
the same area, they must, at the request of one of them, agree upon a prv- 
gram. If, onee such a program has been adopted, further states bee’. 


C MelDougal and Burke, ''Crisis in the Law of the Sea: Community Perspective: 
versus National Egoism,''! 67 Yale L.J. 539 (1958). 

ô: Con vention on Fishing and Conservation of the Living Resources of the High Sers, 
Art. 3. 68 Ibid. Art. 4, par. 1. 
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to fish the area, these states must accept the measures in force or reach an 
agreement to adopt new measures. In all these cases, where agreement 
eannot be reached within a specified time, arbitration proeedures may be 
invoked upon application of any party concerned.’ 

Coastal states under this Convention occupy a special status as to the 
seas adjacent to them. They are entitled to participate in any system 
of research and regulation for conservation purposes, even though their 
nationals do not carry on fishing in the subject area." The coastal state 
may demand that the states fishing near its shores agree upon conserva- 
tion measures and, unless these measures are in accord with the coastal 
state’s system, may require agreement therewith or arbitration.” 

If negotiations have not, within six months, led to adoption of eonserva- 
tion principles, the coastal state may unilaterally adopt such measures, 
provided that it can show urgent need, based on scientific findings, for 
immediate conservation, and that the measures so adopted do not dis- 
criminate against foreign fishermen. A program unilaterally adopted 
which satisfies these requirements may enter into force while negotiation 
continues or arbitration is undertaken.'* In the latter case, however, 
the arbitral tribunal may suspend the unilateral system pendente lite, if 
it is not satisfied as to its urgency.” 

States which do not fish a particular area, but, for some reason, have 
a special interest in conservation of that area, may ask the states which 
do fish there to adopt a program, or take such states to arbitration.’ 

Article 9 of the Convention establishes an arbitration procedure by a 
special arbitral commission of five members. Failing agreement by the 
interested parties as to the composition of the tribunal, the Seeretary 
General of the United Nations is to choose one (from amongst well-qualified 
persons being nationals of States not involved in the dispute and specializ- 
ing in legal, administrative or seientifie questions relating to fisheries, 
depending upon the nature of the dispute to be settled. ** Any party 
may have one of its nationals present at and partieipating in the de- 
terminations of the Commission, but without vote.*? 

The Convention is a significant step forward. The fact that strict and 
compulsory arbitration procedures were adopted is a remarkable accom- 
plishment in an area of intense economic concern to many nations. 

The United States would have preferred that the Convention include a 
provision establishing the doctrine of ''abstention'' as a rule of interna- 
tional law.7® That doctrine is to the effect that where a nation or nations 
have invested time and capital in the development of a fishery in a par- 
ticular stock of fish, or area of the sea, nations which have not formerly 
fished that stock, or have not contributed to the development of the area, 


89 Ibid. Art. 5, par. 1. 10 Ibid. Art. 4, par. 2, Art. 5, par. 2. 
71 Ibid, Art. 6, pars. 1—2. 72 Ibid. Art. 6, pars. 3-5. 

78 Ibid. Art. 7, pars. 1-2. 74 Ibid. Art. 7, par. 4. 

75 Ibid. Art. 10, par. 2. 76 [bid. Art. 8. 

T7 Ibid. Art. 9, par. 2. 78 Ibid. Art. 9, par. 3. 


79 Edward W. Allen, ‘‘Geneva ‘Law of Sea’ Conference Described,’’ Marine Digest. 
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sbovld abstain from fishing there in the future. The doctrine is one o” 
eouservation and of equity. It was promulgated and explain at the 
(‘onrer nee by the United States and other nations in the «incre beli ” 
thot its adoption would be in furtherance of the mutual goal of eo «c c 
tion. 

Nevertheless, it is a difficult concept to grasp for nations whose eronmiy 
is only beginning to mature. Unfortunately the principle did not sent v 
the necessary two-thirds vote. However, the discussion of the purci: 
ai tre Conference had great educational value, and several states whi > 
d! aot vote for it suggested a recognition of its merits. 

At tie conclusion of the Conference the author, as Chairman of i! 
American Delegation, made the following statement: 


The Delegation regrets nevertheless that the resolution regarding itc 
abstention procedure did not receive the two-thirds majocsity require 
fo: its adoption by the Conference. The United States goverm 7 
considers that this procedure is an essential measure to protect rr ' 
conserve the living resources of the sea. Experience demonsitates in.’ 
in certain situations it is the only faetor which will encourage stit, 
to ^xpend the time, effort and money on research and manageuient, or 
to impose the restraints on their fishermen that are required to restor 
and maintain the productivity of a stock of fish. 

"or these reasons the United States will continue to pursue it» 
ob,eetive of the general acceptance of the procedure of absienti« 
and will enter into agreements with interested states wich will v 
corporate this sound conservation measure.®° 


VII, MISCELLANEOUS ACCOMPLISHMENTS 


The Conference adopted four conventions, each of which constitute- 
a 2eneril eode of law. In addition, a series of resolutions on such subj c 
as nuel:ar tests,§! pollution of the high seas by radio-active meteriel.. 
eonservution conventions,*? coastal fisheries,?* and historie waters 9 wi 
adopteo. A variety of undesirable Russian proposals, among them a eu: 
baunine nuclear tests on the high seas—-the adoption of which wout 
have prevented the tests recently conducted at Eniwetok, and neuoiiatior 
on that subject now going on in Geneva—were defeated. 

It is mpossible here to discuss every provision contained in this body c: 
law, bu: one or two other results of the Conference should be mentioncc, 
For ex: mple, restrictions were placed one the right of a coastal state t 
make the waters of a bay more than 24 miles wide into internal wat: 
which :re closed to shipping of foreign nationals.? 


- 


'^ Cf. Joe. US/CLS/POS/49/Annex. 81 U.N. Doe, A/Conf. 13/L. 56 at 2 (1955; 
:2Ibid 3. 83 Ibid. 4 
! ^ Ibid, 7. 85 bid. 8. 


'$Comvention on tho Territorial Sea and the Contiguous Zone, Art. 7, pri. 
Prior to the rule adopted by the Conference there was a multiplicity of views ax tc t! 
mixiaun width of the mouth of a bay which could be considered territorial. Yre. 
vacd fiom 6 to 10 miles, to 50 miles in the case of the Canadian claim over Hevi-c- 
Rav, up to 115 miles in the case of the recently asserted Soviet claim over P.ter ?} 
Grot Bry. 1 Oppenheim-Lauterpacht, International Law 505-506 (8th cd, 19355.. 
an 37 Dept. of Stato Bulletin 388 (1957). In the recent Fisheries Caso, iuvolvinc 
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Further, one of the objects of the Soviets at the Conference was to obtain 
for landloeked countries, of whieh there are 14, an absolute right of 
transit across the territory of a coastal state, including free access to its 
ports and duty-free entries of goods in much the same manner as ships 
of other nations have the right of innocent passage in a coastal state’s 
territorial sea in time of peace. If this had been granted and a land- 
locked country should, for example, adopt an ideology hostile to the 
coastal state, the power of the coastal state to terminate the right of transit 
might be called into question under international law. 

But the Conference did not adopt the Soviet resolution. In Article 3 
of the Convention on the High Seas it is provided merely that a state 
situated between the sea and a state having no seacoast need only grant 
such a right of transit and of equal treatment in ports by common agree- 
ment with the landlocked country, on a basis of reciprocity, and in eon- 
formity with existing international conventions. The recent agreement 
between Afghanistan and Pakistan, reported in the New York Times on 
July 13, 1958 (p. 33, col. 1), is a good example of such an agreement. 


VIII. CoNCLUSION 


The Conference on the Law of the Sea in Geneva in 1958 was the first 
world-wide conference on the subject held since 1930. World War II had 
intervened. Colonialism was ending. New states were being created. 
Nationalism was on the increase. In nme weeks it is difficult to settle 

| the accumulated problems of a generation. As an older maritime nation 
we must not be too critical of the newer nations. These nations were 
educated at Geneva to many of the problems involved, and there is good 
reason for hope of eventual agreement, 

For ourselves, we must in a sympathetic manner re-examine our relations 
with Canada along the lines suggested by President Eisenhower in his 
recent speech to the Canadian Parliament,?' as well as with Mexico and the 
Latin American countries. We must examine the problems of the South- 
east Asian nations with Japan and the problems of the newly created 
nations with their former masters. 

Something was accomplished. We learned much and ean learn more. 
It is fair to say, too, that we imparted something—something about our 
sincere desire for agreement, our willingness to compromise, and our 
warm eoneern with the problems of the smaller and younger countries 
of the world. We listened with respeet. 

With patience, humility and understanding we have contributed some- 
thing, and with other nations’ help ean contribute much more, to an 
eventual solution. 


a dispute between England and Norway, the International Court of Justice refused to 
find that any rule as to the width of such bays had aequired the status of international 
law, ‘‘although the 10-mile rule has been adopted by certain States both in their 
national law and in their treaties and conventions, and although certain arbitral de- 
cisions have applied it as between themselves." Fisheries Case, [1951] I.C.J. Rep. 131. 
Under par. 6 of Art. 4, the exception for so-called ‘‘historic’’ bays is preserved. 
87 N. Y. Times, July 10, 1958, p. 1. 


CONFERENCE ON THE LAW OF THE SEA: CONVENTION 
ON THE CONTINENTAL SHELF 


By MaRJoRIEE M. WHITEMAN 


Assistant Legal Adviser, Department of State? 


Tle Jnited Nations Conference on the Law of the Sea met at Genev... 
Switzerland, from February 24 to April 27, 1958, with representatives c- 
SC eourtries present. The Conference, it will be recalled, was eonvolk ` 
by the Seeretary General of the United Nations pursuant to Resolutio: 
11.5 (XI) adopted by the General Assembly on February 21, 19577 Bs 
the Resolution it was stated that the General Assembly 


Decides, in accordance with the recommendation contained in pari 
4rt ph 28 of the report of the International Law Commission eovertu 
the work of its eighth session, that an international eonferenee ©: 
ol nipotentiaries should be convoked to examine the law o? the see. 
taking account not only of the legal but also of the technical, biologica. 
economic and political aspects of the problem, and to embody ity 
resilts of its work in one or more international conventions or suc: 
other instruments as it may deem appropriate.? 


The Geaeral Assembly referred to the Conference the Report of the Inte: 
nétiona’ Law Commission covering the work of its Eighth Session, 1956." 


"Tas article is written in an unofficial capacity. 

‘Finol Aet of the United Nations Conference on the Law of the Sea (Geneva, Tebi. 
ary 2!'-April 27, 1958), A/CONF.13/L.58. The session of April 27 eoniinucl trous 
thc crrly morning of April 28, with signature taking place on April 29. 

*Goneral Assembly, lith Sess., Official Records, Supp. No. 17 (A/3572). 

^3 Ibid., par. 2. The General Assembly also recommended that the Confereres sho.) 
study ‘‘the question of free access to the sea of land-loeked countries, as estublishe i 
hy interrational practice or treaties." (Ibid., par. 3.) 

^ General Assembly, 11th Sess., Official Records, Supp. No. 9 (A/3159) ; 51 A.J... 
154 (1957). 

‘py 1951, at its 3rd Session, the International Law Commission (hereafter referre ' 
to ts ILJ) adopted draft articles on the Continental Shelf, with Commentary (ILU 
Report, ord Sess, 1951, Gencral Assembly, 6th Sess. Official Records, Supp No. + 
(A/1&58>, pp. 17-19, 45 A.J.LL. Supp. 103 at 139 (1951)). ‘‘Comments by gover 
me its on the drait articles on the continental shelf and related subjects prepero d by i! 
International Law Commission at its third session in 1951’? are published in Annox I), 
ILC Peport, 5th Sess., 1953, General Assembly, 8th Sess., Official Records, Supp. No. ' 
(A/2456), beginning at p. 42. 

The ''Draft articles on the continental shelf," with Commentary, constituting th 
«ceond draft on the subject by the ILC, is contained in the ILC Report, 5th Sess., 1950, 
ibil., beginning at p. 12; see also 48 A.J.I.L. Supp. 27 (1954). 

In 1950, at its 8th Session, the Commission re-examined its previous draft of art cle. 
cn the continental shelf ‘‘in the context of the other sections of the rules of the lv 
ef the sec." A draft was approved by the ILC at that Session, with Commentary, vv: 
was submitted to the General Assembly (at its 11th Session) as Section III, ''Conti 
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treating the ‘‘Law of the Sea," as the ‘‘basis for its consideration of the 
various problems involved in the development and eodifieation of the law 
of the sea." ' 5 

The Conference was ably presided over by His Royal Highness Prince 
Wan Waithayakon of Thailand as President of the Conference. In ad- 
dition to the General Committee, the Drafting Committee, and the Cre- 


nental Shelf," Part II, ‘‘High Seas,’’ of the ‘‘Law of the Sea.’’? (ILC Report, 8th 
Sess., 1956, General Assembly, 11th Sess., Official Records, Supp. No. 9 (A/3159), pp. 
11-12, 40-45.) It was this draft prepared by the ILC that was the basis of discussion 
of the Geneva Conference on the Law of the Sea. 

By Res. 1105 (XI) of Feb. 21, 1957, the General Assembly requested the U.N. Secre- 
tary General to prepare or arrange for the preparation of working documents of a 
legal, technical, scientific or economic nature in order to facilitate the work of the 
Conference (General Assembly, 11th Sess. Official Records, Supp. No. 17 (A/3572), 
par. 7(c)). Documentation supplied included: ‘‘Scientific Considerations Relating to 
the Continental Shelf,’’ memorandum by Secretariat of U.N. Educational, Scientific and 
Cultural Organization (A/CONT.13/2 and ibid./Add.1); ‘‘The law of the air and the 
articles concerning the law of the sea adopted by the International Law Commission at 
its eighth session,’’ by E. Pépin, Director of the Institute of International Air Law, 
McGill University (A/CONF.13/4) ; ‘‘Comments by Governments on the Articles eon- 
cerning the Law of the Sea Prepared by the International Law Commission at its 
Eighth Session’’ (A/CONF.18/5 and ibid./Corr. 1, tbid./Add.1 and «bid./Corr.1, 4bid./ 
Add.2—4); ‘‘Memorandum on pollution of the sea by oil"? by U.N. Secretariat (A/ 
CONT.13/8); ‘‘Technical Particulars Concerning the Methods of Fishing Conducted by 
Means of Equipment Embedded in the Floor of the Sea,’’ by Secretariat of the U.N. Food 
and Agriculture Organization (A/CONF.13/12) ; ‘‘ Examination of Living Resources As- 
sociated with the Sea Bed of the Continental Shelf with regard to the Nature and Degree 
of their Physical and Biological Association with Such Sea Bed,’’ by Secretariat of the 
U.N. Food and Agriculture Organization (A/CONF.13/13) ; ‘‘ Bibliographical Guide to 
the Law of the Sea,’’ prepared by the U.N. Secretariat (A/CONF.13/17) ; ‘‘ Verbatim 
record of the debate in the Sixth Committee of the General Assembly, at its eleventh 
session, relating to agenda item 53 (a)"' (A/CONF.13/19); ‘‘Report of the Secre- 
tary-General on the Preparation of the Conference’? (A/CONF.13/20); ‘‘ Reference 
guide to resolutions and records concerning the law of the sea adopted by world-wide 
or regional international conferences and meetings’’ by the U.N. Secretariat (A/CONF. 
13/21, ibid./Corr. 1), and ibid./Add.1); ‘‘Guide to decisions of international tribunals 
relating to the law of the sea’’ by the U.N. Secretariat (A/CONF.13/22 and ibid./Corr. 
1); ‘*List in chronological order of international agreements relating to fisheries and 
other questions affecting the utilization and conservation of the resources of the sea’’ 
by the U.N. Secretariat (A/CONF.13/23); ''Information submitted by Governments 
regarding laws, decrees and regulations for the prevention of pollution of the seas’’ 
(A/CONF.13/24) ; * Recent Developments in the Technology of Exploiting the Mineral 
Resources of the Continental Shelf,’’ by Dr. M. W. Mouton (A/CONF.13/25); ‘‘The 
Breadth of the Safety Zone for Installations Necessary for the Exploration and 
Exploitation of the Natural Resources of the Continental Shelf," by Dr. M. W. 
Mouton (A/CONF. 13/26); ''Resolutions by and Communication from the Inter- 
national Council of Scientific Unions concerning Part II, Section III of the Articles con- 
cerning the Law of the Sea (Continental Shelf),’’ transmitted by the U.N. Eduea- 
tional, Scientific and Cultural Organization (A/CONF.13/28); ‘‘Table of References to 
Comments by Governments on the Articles concerning the law of the sea adopted by the 
International Law Commission at its successive sessions and to the relevant statements 
in the Sixth Committee at the eleventh and previous sessions of the General Assembly"? 
by the U.N. Secretariat (A/CONF.13/30 and ibid./Corr.1). 

5 General Assembly, llth Sess., Official Records, Supp. No. 17 (A/3572), par. 9. 
The relevant verbatim records of the General Assembly were also referred to the 
Conference for consideration in conjunction with the Commission's Report. Jbid. 


1€5* | CONTERENCE ON LAW OF THE SEA: CONTINENTAL SIDULF Gye 


dct al’ Committee, five committees of the Conference were e«tablishec. 1: 
ih^ orth of which the subject of the ‘‘Continental Shelf?’ was a 
signed. Committee IV was extremely fortunate in its selevtion of M 
A HB. Perera of Ceylon as Chairman,’ Mr. R. A. Quarshie of Chara r- 
Vio Chairman, and Mr. L. Diaz González of Venezuela as Raponricrr : 
The Secretary of Committee IV was Dr. Derek W. Bowett, Lega! Offre , 
Cediie: tion Division, Office of Legal Affairs, U.N. Secretariat. 

The "ourth Committee, having considered the report of the Generi 
(can nittee of the Conference as adopted by the Conference, decided o 
Woech 5, at its Third Meeting, to begin its work by a ‘‘brief genovai ci 
«u-lm ? on the articles referred to it? Ten of its forty-two me: ine. 
‘vere devoted to a general debate on the subject of the continenial ste! 

t is difficult to say whether the time spent in general diseussion ay 
prociahsy furthered the work. True, a certain amount of general diseas 
sicn in Plenary was avoided. At the same time, the procedure recor 
‘enced by the General Committee and adopted by each of the five con 
Liitftes shortened the time otherwise at the disposal of the respective ear 
inittess for article-by-article consideration of the drafts prepared by th^ 
n'erna'ional Law Commission. In the general discussion, speakers freeh 
diseusse l any aspect of the matter they desired, so that there was a lec. 
of coatimity in the discussion, save that it related to some or several e 
ne.is of the continental shelf. 

"il? s atement of the representative of the United States ** in Coumr:e 


C'T o T ules of Procedure (A/CONF.13/35), adopted by the Conference in Pleíarty o7 
eh. 21, 1958 (A/CONF.13/SR.1, p. 8), established in Rule 47 that tho Fourth Cor 
iibi c should be à main committee of the Conference and that this eonimitt o s`) } 
cor dor ‘hose articles concerning the law of the sea which dealt with tie contin v: 
tef. Tose articles of the 1956 ILC draft were Arts. 67—73 inclusive. 

T A CONF. 13/C.4/SR.1, p. 2. All references to Summary Records (SR) herein are 1° 
ine Provi ional Summary Records. 

8 A CONF.13/C.4/8R. 2, p. 2. 

9A -CONF.13/L.2; A/CONF. 13/0.4/SR.3, y. 2. 

L'T e port of the Fourth Committee, April 19, 1958, states that ‘The Committe: 
jell <i + woetings during the course of the Conference." (A/CONF.13/L 12.) Th: 
cra^! of ‘he Report of the Fourth Committee (A/CONT.13/0.4/L.67) wag lois e 
April 18, 1958, at the 42nd Meeting of Committee IV (A/CONF.13/C.1/SRt2). 

1 T o: lea of ''internationalization?! of the shelf found slight support. The 6. uv 
Tecor l Fopublie proposed *'sclf-exeeuting rules governing the exploration anl esis 
tion of t^ subsoil of the sea’? in favor of the international community (A/CONT 15 
C.4/L.1; A/CONF.13/C.4/SR.6, pp. 2-3). The representative of Monaro wened t 
favor utcrnationslizaotion and suggested establishment of an international ofi oi th 
On. 05 up in conformity with Arts. 55 and 59 of the Charter of the Unitel Nation- A 
CONF 13 C.4/SR.9, p. 12). The representative of Japan pointed to the ''ecencriit 
"ceogn.zec ^" need to exploit the resources of the continental shelf for the benctt o: 
‘ar ‘itd, and stated that Japan could not admit that it was necessary to vest u mo 
copy of rights in the coastal state (ibid., p. 2). 

i" Tig :pokesmon of the U. S. Delegation in Committee IV was Miss Marjorie M 
Wh.teman, Assistant Legal Adviser, Department of State. U. S. Advisers on Con 
ruitice IV were: Mr. Paul Averitt, Geological Survey, Department of Interior; My 
Ta sou L. Baker, General Counsel, Federal Communications Commission; Ctr 
Rafael C. Benitez, U.S.N., Office of the Secretary of Defense; Mr. William R. Neblett 
Executive Director, National Shrimp Congress, Tallahassee, Florida; Dr. C. Etze 
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IV made in the eourse of the general diseussion dealt with United States 
policy as to the continental shelf enunciated in the Truman Proclamation 
of 1945 and in the ‘‘Outer Continental Shelf Lands Aet" of 1947, the 
former reciting that ‘‘The character as high seas of the waters above the 
continental shelf’’ was ‘‘in no way thus affeeted" by the Proclamation,’ 
and the latter reciting, in Seetion 3(b), that 


This Act shall be construed in such manner that the character as high 
seas of the waters above the outer Continental Shelf and the right 
to navigation and fishing therein shall not be affected.** 


After commenting on various phases of the International Law Commission 
(ILC) Draft Artieles on the Continental Shelf, the U. S. representative 
took the opportunity to point out that 


Of all the subjeets ineluded within the seope of the seventy-three 
artieles of the draft prepared by the International Law Commission, 
none—as a group—treat of more recent concepts than those pertaining 
to the continental shelf. Prior to very recent years, the legal status of 
the eontinental shelf, outside the recognized territorial seas was, in eon- 
siderable measure, undefined. But the progress of events now re- 
quires an expansion of international law in this area. 

Much of the work of Committee IV lies in the realm of the ''progres- 
sive development of international law,’’ envisaged in Article 13 (a) 
of the Charter of the United Nations, and in Article 15 of the Statute 
of the International Law Commission. At the same time consideration 
must be given to such international law as may now exist in connec- 
tion with the subject matter to be dealt with, as for example existing 
international law with respect to the freedom of the seas. 


At the same time, the U. S. representative on Committee IV gave assurance 
that the United States Delegation was prepared to work in a joint effort 
to achieve a satisfactory document with respect to the continental shelf.!* 

Committee IV began its article-by-article consideration of Articles 67- 
73 of the ILC draft at its 13th Meeting, March 20, 1958, and in the course 
of that meeting and twenty-nine subsequent meetings approved draft 
articles on the continental shelf,!? adopted by the Conference in Plenary 
in convention form. 


Pearcy, Geographer, Department of State; Dr. Oscar E. Sette, Fish and Wildlife Service, 
Department of Interior; Mr. William M. Terry, Fish and Wildlife Service, Depart- 
ment of Interior; and Mr. Marten H. A. van Heuven, Office of the Legal Adviser, De- 
partment of State. 

For membership of the U. S. Delegation see A/CONF.13/L.6. Mr. Arthur H. Dean 
of New York was Chairman of the Delegation. Mr. William Sanders, Special As- 
sistant to the Under Secretary of State, was Vice Chairman. 

18 President Truman’s Proclamation, Sept. 28, 1945, No. 2667, 59 Stat., Pt. 2, p. 884, 
3 CFR, 1943-1948 Comp., p. 67; and White House Press Release, Sept. 28, 1945, 13 Dept. 
of State Bulletin 484—485 (1945); 40 A.J.I.L. Supp. 45 (1946). 

14 Quter Continental Shelf Lands Act, approved Aug. 7, 1953, 67 Stat. 462 (P. L. 
212); 48 A.J.LL. Supp. 110 (1954). 

15 March 14, 1958, A/CONF.13/C.4/SR.10, pp. 4-5; US/PR 6, March 14, 1958. 

18 Report of the Fourth Committee, A/CONF. 13/L. 12. 

17 Final text of Convention on the Continental Shelf adopted by the Conference, 
Final Act, A/CONF.13/1.58; ibid./L.55, printed below, p. 858. 


DN. CONFERENCE ON LAW OF THE SEA: CONTINENTAL SHELF C33 


ARTICLE 1 
(based on Article 67, ILC draft) 


The text of the artiele eontaining the definition of the continental shelf 
is Sot forth in Article 1 of the Convention. It reads: 


£f 


For the purposes of these articles, the term ‘‘continental sheir’ is 
used as referring (a) to the seabed and subsoil of the submarine areas 
adjevent to the coast but outside the area of the territorial sea, to a 
depth of 200 metres or, beyond that limit, to where the depth of the 
spcrjaeent waters admits of the exploitation of the natural resourecs 
o. tie said areas; (b) to the seabed and subsoil of similar submarine 
areas adjacent to the coasts of islands.!$ 


The 1°51 draft of the ILC had defined the continental shelf as follows: 


Ax here used, the term ‘‘continental shelf’’ refers to the sca-bed 
and subsoil of the submarine areas contiguous to the coast, but outside 
ihe area of territorial waters, where the depth of the super;aecnt 
waters admits of the exploitation of the natural resources of tho sea- 
bed and subsoil? 


The eocresponding article of the 1953 draft of the ILC read: 


A. used in these articles, the term ''eontinental shelf”? refers to 
tre sea-bed and subsoil of the submarine areas contiguous i9 the 
ecas, but outside the area of the territorial sea, to a depth of two 
bunclred metres.?? 


The 1556 draft of the ILC, on whieh the Geneva draft is bascd to a 
eonsidere ble extent, read: 


Fer the purposes of these articles, the term ''eontinentcl shelf" 1s 
used as referring to the seabed and subsoil of the submarine areas 
adja-ent to the coast but outside the area of the territorial sea. to a 
depta of 200 metres (approximately 100 fathoms) or, beyond that. 
limit, to where the depth of the superjacent waters admits of the ex- 
pioltation of the natural resources of the said areas.*! 


18 Jb: d., p. 1, 

19 ILC. Peport, 3rd Sess, 1951, General Assembly, 6th Sess, Official Reeor?s, Sup. 
No. 9 (4,1558), p. 17. The United States in its comment on the 1951 draft of ‘he 
ILC dil 10t comment specifically upon this article. Speaking generally, it merely 
stated: ‘‘the Government of the United States is in general agreement with tho prin- 
ciples whic appear to inspire the draft articles of part I, Continental Shelf. (Printed 
in ILC Report, 5th Sess., 1953, Annex IT, General Assembly, 8th Sess., Official Records, 
No. 9/4/1456), pp. 42, 70-71.) 

zo Ib 4d., p. 12. In its comment on the ILC 1953 draft on the Law of tho Sca, the 
United Stites did not comment specifically on this article. 

21 ILC Report, Sth Sess., 1956, loc. cit, p. 41. 

It is to 5e borne in mind that meanwhile the Resolution of Ciudad Trujillo set fo-th 
for eou.ideration by the American States the following conclusion: 


**1. The sca-bed and subsoil of the continental shelf, continental and insular terrace, or 
other -ubmarine areas, adjacent to the coastal state, outside the area of the territorisl 
rc^, and t» a depth of 200 metres or, beyond that limit, to where the depth of the 
superjacen' waters admits of the exploitation of the natural resources of the sva-ted 
and subsoil, appertain exelusively to that state and are subject to its jurisdiction and 
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There were numerous proposals to ehange or amend the draft of this 
article as it came from the ILC. In spite, however, of considerable dis- 
satisfaction voiced in Committee IV with the ILC draft, the only proposal 
obtaining a majority vote in Committee IV was a proposal by the Philip- 
pines to add a second paragraph to the ILC text to read: 


All references in these articles to (continental shelf" shall be under- 
stood to apply also to similar submarine areas adjacent to and sur- 
rounding the coasts of islands.?? 


Proposals defeated would have substituted the following criteria: 550 
meters but not over 100 miles from the outer limit of the territorial sea, 
proposed by Yugoslavia; 7° deletion of depth-of-exploitability test, proposed 
by France and Lebanon;?* 550-meters test only, proposed by India;?5 
shelf edge or 200 meters, Canadian proposal embraced by Germany; 
shelf edge or 550 meters, proposed by Canada;?* shelf and slope (eonti- 
nental terrace), proposed by Panama; ”* and exploitability test only, pro- 
posed by Korea.?? 

The ILC text, as amended, was approved in Committee IV by a vote of 
ol (U. S.) in favor, 9 votes against, with 10 abstentions.? The United 
States supported the ILC text as drafted?! and voted in favor of the 
Philippine proposal. 


eontrol.’’ (Resolution I, Final Act, Inter-American Specialized Conference on '' Con- 
servation of Natural Resources: The Continental Shelf and Marine Waters,’’ signed 
March 28, 1956, p. 13.) 

This text had its origin in a proposal of the Dominican Republie, which without di- 
rectly defining the continental shelf, would have given control over its soil and subsoil 
‘up to a limit in which these operations (exploration and development) ean be ef- 
ficiently and effectively extended.’’ 

22 A/CONF. 13/C.4/L.26. This proposal was approved by a vote of 31 (U. S.) in 
favor; 10 against; and 25 abstentions. A/CONF.13/C.4/SR. 19 (March 25, 1958), p. 4. 

The Committee decided to consider all proposals as amendments to the ILC text, and 
accordingly the amendments were voted upon prior to any vote upon the ILC text. 

23 A/CONF.13/0.4/L.12; A/CONF.13/C.4/SR. 19, p. 2 [6200 metres’? replaced by 
‘550 metres??]. 

24 A/CONF.13/0.4/.7; A/CONF.13/C.4/L.8. 

25 A/CONF.13/C.4/L.29/Rev. 1. 

26 A /CONF.13/0.4/L.30; A/CONF. 13/C.4/SR.19, p. 3. 

27 A /CONF.13/0.4/L.30; A/CONF.13/C.4/SR. 19, pp. 2, 3 [£200 metres?! replaced by 
**550 meters’’]. 

28 A /CONF.13/C.4/L.4. 29 A/CONTF.13/C A4 /L.11. 

80 A/CONT.13/C.4/SR.19 (March 25, 1958), pp. 4—5. 

The text as adopted was subsequently referred to a Drafting Group established by 
Committee IV, as were other articles subsequently adopted by the Committee. The 
Drafting Group was comprised of members of the Bureau and the following six repre- 
sentatives on Committee IV: Miss Whiteman (United States of Ameriea), Mr. Molodt- 
sov (Union of Soviet Socialist Republics), Mr. Patey (France), Mr. Wershof (Canada), 
Mr. Barros (Chile), and Mr. Jhirad (India). Mr. Perera ehaired the group. In ad- 
dition to the Chairman, other members of the Bureau were: the Vice Chairman, the 
Rapporteur, and the Secretary. 

81 A /CONF.13/C.4/SR. 16 (March 21, 1958), p. 7. 
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ARTICLE 2 
(based on Article 68, ILC draft) 
Article 2 of the Convention reads: 


1. The coastal State exercises over the continental shelf severe ur 
rights for the purpose of exploring it and exploiting its natural re 
syur res. 

2. The rights referred to in paragraph 1 of this article ere exelvsivi 
in tie sense that if the coastal State does not explore the eontiieata. 
suel’ or exploit its natural resources, no one may undertake ih2- 
activities, or make a claim to the continental shelf, without the ex 
press eonsent of the coastal State. 

3. The rights of the coastal State over the continental shelf do n^i 
depcud on occupation, eftective or notional, or on any express pvocla 
mat on. 

4. The natural resources referred to in these articles cousist of the 
mineral and other non-living resources of the sea-bed and sursoil to 
evther with living organisms belonging to sedentary speries, topt © 
to say, organisms which, at the harvestable stage, either are innuohile 
ou cr under the sea-bed or are unable to move except in cousiain 
phy:ical contact with the sea-bed or the subsoil.*? 


Artiele 2 of the 1951 draft of the ILC read: 


Tie continental shelf is subject to the exercise by the coastal Staic 
or entrol and jurisdiction for the purpose of exploring it ard ex 
ploiiing its natural resources.?? 


The 1£53 draft of the comparable article (Article 68) of the ILC dra't 
cad: 


Tie coastal State exercises over the continental sheli sovereign 
rish s for the purpose of exploring and exploiting its natural sc 
sour :es.?* 


The 195€ text of Article 68 of the ILC draft was identical with ihe 1903 
er: Bi ie 

The Commentary prepared by the ILC with respect to this article of is 
1956 dra t included the following statement: 


Tle Commission desired to avoid language lending iisel/ to in 
icrpretations alien to an object which the Commission considers to be 


32 Fival Aet, A/CONF.13/L.58; ibid. /L.55, p. 1. 
SLC Roport, 3rd Sess, 1951, General Assembly, 6th Sess, Official R-eori., Sir. 
No. 9 (À/!858), p. 18. The United States, in its comment on the 1951 draft stated: 


‘This Government is under the impression that the draft articles in part I, Corti 
15at2] She f, intend to establish in favor of the coastal State an exclusive rig! t 19 1' ^ 
exploration of the continental shelf and the exploitation of its resources. This Gove ^ 
; ent wondors, accordingly, whether it would not be advisable to make it clear, o. lx t 
1! t'e eon mentaries, that control and jurisdietion for the purpose indieated » tie 
craft artie es mean in fact an exclusive, but functional, right to explore und exploit.'' 
(GLC Ropert, Sth Sess., 1953, Annex II, General Assembly, 8th Sess., Offivial Recor] 
supp. No. ) (A/2456), p. 70.) 

SC dabo 18. 


35 ILC I port, 8th Sess., 1956, loc. cit., p. 42. 
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of decisive importance, namely, the safeguarding of the principle of 
the full freedom of the superjacent sea and the airspace above it. 
Hence it was unwilling to accept the sovereignty of the coastal State 
over the seabed and subsoil of the continental shelf. On the other 
hand, the text as now adopted leaves no doubt that the rights con- 
ferred upon the coastal State cover all rights necessary for and con- 
nected with the exploration and exploitation of the natural resources 
of the continental shelf. Such rights inelude jurisdiction in connex- 
ion with the prevention and punishment of violations of the law. 
The rights of the coastal State are exclusive in the sense that, if it 
does not exploit the continental shelf, it is only with its consent that 
anyone else may do so.?9 


The relationship of the coastal state to the continental shelf posed an 
exceedingly difficult question in Committee IV. The articles of the ILC 
draft were eonsidered in the order in whieh they appeared in the 1956 
ILC draft. Accordingly, it was impossible, at the time Article 68 of the 
ILC draft was considered, to forecast the fate of Article 69, an article 
having to do with the status of the waters above the shelf and that of the 
airspace above those waters. It was well known, of course, that certain 
states desired that rights with respect to the continental shelf should affect 
the legal status of the waters above the shelf and the superjacent airspace, 
In that light, at least, it seemed desirable to some states, including the 
United States, to ‘‘play it safe’’ by avoiding the use of the term ‘‘sov- 
erelgnty," or even ''sovereign rights" in defining the relation of the 
eoastal state to the eontinental shelf. Certain other states were of opinion, 
simply or in eombination with this latter view, that the use of the term 
'fsovereignty"' or ''sovereign rights'' was incorrect in this context. 

The United States proposed, in harmony with the ILC Commentary 
quoted above,” the deletion of the word ''sovereign'' and the substitution 
of the word ''exelusive"' in the ILC 1956 text, so that the artiele would 
read: 


The coastal state exercises over the continental shelf exclusive rights 
for the purpose of exploring and exploiting its natural resources.*® 


In introdueing the Delegation's proposal, the U. S. representative made it 
elear that the U. S. Delegation was opposed to anything whieh might even 
remotely cast doubt upon the status of the superjacent waters and airspace. 
The fact, she said, that the ILC draft of Article 69 contained clearly- 
defined provisions on the matter was not enough; the Committee was dis- 
eussing Article 68, and should strive to perfect it rather than depend upon 
a subsequent and unapproved article for elarifieation.?? 

The Federal Republic of Germany proposed that the text for this article 
read: ‘‘The coastal State exercises over the continental shelf the rights 
defined in article 71 for the purpose of exploring and exploiting its mineral 
resources’’; *? and explained: 

36 Ibid. 37 Ibid. 


88 A /CONF.13/C.4/L.31. 39 A /CONF.13/C.4/SR.20, pp. 5-6. 
40 A /CONF.13/C.4/L.43. 
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The grant to the coastal State of rights over the continenta. shel’ 
out:ide the territorial sea raises doubts about possible repercussions 
of tie exercise of those rights on the freedom of the high seas. These 
douots would be lessened if the rights in question were enumerated 
aud more fully defined. The delegation of the Federal Republie oi 
Germany therefore considers that article 71 should be amplified enc 
arti:le 65 consequently worded as proposed above.*! 


n the subsequent voting, this text (with the exception of the word ''min 
.vral''? yas voted upon first, with the result that it was rejected by 52 votes. 
'5 T, with 6 abstentions.? The United States voted against it. 

& Mexican proposal for the text of this article read: 


Tre coastal State exercises sovereignty over the sea-bed and subsoil 
of tie continental shelf and over the natural resources thereof, to <he 
exelision of other States, physical or virtual occupation not being a 
necessary condition.*? 


This proposal, the second text voted on, was defeated by 24 votes in favor, 
37 votes against, and 6 abstentions.$ The United States voted against 
this proposal. 

A Netherlands proposal reading ‘‘The coastal State exercises exclusive 
‘jghis for the purpose of exploring and exploiting the natural resourves of 
is eontiaental shelf," ** was, in turn, defeated by 4 votes in favor, 40 
against, and 22 abstentions.*® 

The United States proposal, quoted above, was then approved in Com- 
mitice b; the narrow vote of 21 votes in favor, 20 against, and 27 ab 
stentions 47 

However, at the 8th Plenary Session, it having meanwhile become evi- 
dent, inter alia, that the legal status of the superjacent waters and over- 
‘vine airspace was to be unaffected by provisions of the articles on the 
continental shelf, the United States, in order that the article shoulc find 
vider support, found itself in a position to recede from its former position 
sud support the 1956 ILC wording of ''sovereign rights" in place of 
‘exclusive rights." *? The vote in Plenary in favor of the first parasraph 
of Article 2 as it now appears in the Convention was 51 (U. S.) votes to 
it, with 6 abstentions.* 

Article 2, paragraph 2, had its origin in part in the second paracraph 
of a Yugoslav proposal, which read: 

2. If the coastal State does not exercise the rights under paracraph 


1 of the present article, no one may lay claim to its continental shelf 
without its express agreement.*° 


Article 2, paragraph 2, was also based on an Argentine proposal which 
read: 


^i [bid. 42 A/CONF.13/C.4/SR. 24, p. 5. 
43 A/CONF.13/C.4/L.2. 44 A/CONF.13/C.4/SR.24, p. 5. 
t5 A CONF.13/C.4/L.19/Rev. 1. 46 A/CONF.13/C.4/SR. 24, p. 5. 
a7 Thd., pp. 5-6. 48 A/CONF.13/SR.8, pp. 8-9. 


49 fbid., p. 11. 50 A/CONF.13/C.4/L.13. 
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The rights of the coastal State are exclusive in the sense that if 
that State does not explore or exploit the eontinental shelf no other 
may undertake these activities without its eonsent.*! 


Each of these proposals was approved by sizeable majorities and the Draft- 
ing Group of Committee IV then combined the two texts. 

The third paragraph of Article 2, which is an exact reproduction of 
paragraph (7) of the ILC Commentary on Article 68 of its 1956 draft,9 
was ineluded in the text of the artiele on the proposal of the Cuban 
Delegation.5* 

Paragraph 4, setting forth a definition of the ‘‘natural resources’’ as 
used in the articles, provided the occasion for considerable discussion. 
The text as approved in Committee IV was the result of a Joint Proposal 
tabled by Australia, Ceylon, the Federation of Malaya, India, Norway and 
the United Kingdom. That text as adopted (41(U. 8.) :11:17) 5° in 
Committee IV contained the following additional final phrase: ‘‘; but 
crustacea and swimming species are not included.’’ A Mexican oral pro- 
posal to delete the words ‘‘crustacea and’’ failed of approval in Com- 
mittee IV by a vote of 27:27(U. S.) with 18 abstentions." At the 8th 
Plenary Session of the Conference the final phrase ''; but erustaeea and 
swimming species are not included in this definition" was rejected with 
ihe approval of Australia, the phrase being voted upon in two parts.®® 

The vote in Committee IV on Article 68 as a whole was 34(U. S.) to 14, 
with 17 abstentions.? The vote on Article 2 in Plenary Session was 
59 (U. S.) :5, with 6 abstentions.?! 

In explaining the meaning of the amendment to Article 68 submitted 
jointly by his own and other delegations, Professor Bailey of Australia 
stated (in Committee IV) that it ‘‘was merely a detailed expression of the 
prineiple laid down in the International Law Commission's commentary 
on the article." °? He continued: 


$1 A/CONT.13/C.4/L.6/Rev. 2. 52 A/CONT.13/C.4/SR.24, p. 7. 

53 ILC Report, 8th Sess., 1956, loc. cit., p. 42. 

54 A/CONF.13/C.4/L.45 and Corr. 1; A/CONF.13/C.4/SR.26, pp. 2-4. 

68 A/CONF.18/0.4/1.36. 56 A/CONF.13/C.4/SR.24, p. 7. 
> 57 Ibid. 

58 A/CONF.13/8R.8, pp. 11, 12. Australia had, meanwhile, come to regard the phrase 
as superfluous. 

59 The words ''erustacea and’’ were rejected on roll call by a vote of 22 in favor, 42 
against and 6 abstentions. The voting was confused, in part for the reason that it 
apparently was not clear whether an affirmative vote was a vote in favor of retention 
or in favor of deletion of these words. Ceylon, Malaya, Norway and the United King- 
dom voted ‘‘In favour’’; while Australia (the first vote called) and India voted 
* Against." The United States abstained on the vote (ibid., pp. 11-12). The remain- 
ing words ‘‘but ... swimming species aro not included in this definition’’ were re- 
jected by 14 votes in favor, 43 votes against and 9 abstentions (ibid., p. 12). 

60 A /CONF.13/C.4/SR.24, p. 9. 6t A/CONF.13/SR. 8, p. 12. 

62 Pars. 3 and 4 of the ILC Commentary on this article of its 1956 draft read: 

** (3) At its fifth session, the Commission decided after long discussion to retain the 
term ‘natural resources,’ as distinct from the more limited term ‘mineral resources.’ 
In its previous draft the Commission has only dealt with ‘mineral resources’ and some 
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The reason why a definition of ‘‘natural resources’’ was necessary 
was clear from the Commission's commentary. The Commission had 
agreed that the drafting of a definition required a combination of legal 
and scientific experience which it lacked. The joint amendment was 
the result of close consultation between lawyers and biologists. 

The resources covered by the definition proposed in the joint amend- 
ment were ‘‘mineral and other non-living resources" and also ''living 
organisms belonging to sedentary species." Most of the non-living 
resources of the seabed and the subsoil were, of course, mineral re- 
sources, but the words ‘‘and other non-living resources’’ had been 
added so that the article would apply to resources such as the shells 
of dead organisms. So far as the living resources in question were 
concerned, the sponsors of the amendment had acted on the basis of 
considerations of legal principle and practical utility. They con- 
sidered that it was the permanent intimate association of certain 
living organisms with the seabed which justified giving the coastal 
States exclusive rights in regard to such organisms. The words 
‘living organisms belonging to sedentary species’’ did not cover all 
*the products of ‘sedentary’ fisheries," which was the term used 
by the Commission in paragraph (3) of its commentary. The perma- 
nent association of some living resources with mineral resources of 
the seabed and subsoil was such that it was best that both those types 
of resources should be exploited jointly. They were harvested in 
such a way that it was appropriate to give the coastal State exclusive 
rights in respect of both types. Some sedentary living organisms 
were such permanent features of the seabed that it was madvisable 
to provide that they might be exploited by any State. 

The living organisms of the seabed and subsoil belonging to 
sedentary species comprised coral, sponges, oysters, ineluding pearl- 
oysters, pearl shell, the sacred chank of India and Ceylon, the trochus 
and plants. 

It would be senseless to give coastal States exclusive rights over 
mineral resources such as the sands of the seabed but not over the 
coral, sponges and the living organisms which never moved more than 
a few inches or a few feet on the floor of the sea. 

The sponsors of the amendment had agreed that no crustacea or 
swimming species should be covered by the definition. Swimming 
species were obviously not sedentary. It was true that the term 
‘‘erustacea’’ included all crabs, of which some species were unable 
to move except in contact with the seabed or subsoil; but those species 
could move considerable distances. 


members proposed adhering to that course. The Commission, however, came to the con- 
clusion that the products of ‘sedentary’ fisheries, in particular, to the extent that they 
were natural resources permanently attached to the bed of the sea should not be left 
outside the scope of the régime adopted, and that this aim could be achieved by using 
the term ‘natural resources.’ It is clearly understood that the rights in question do 
not cover so-called bottom-fish and other fish which, although living in the sea, occa- 
sionally have their habitat at the bottom of the sea or are bred there. 

*€ (4) At the eighth session it was proposed that the condition of permanent attach- 
ment to the seabed should be mentioned in the article itself. At the same time the 
opinion was expressed that the condition should be made less strict; it would be suf- 
ficient that the marine fauna and flora in question should live in eonstant physical 
and biological relationship with the seabed and the continental shelf; examination of 
the scientific aspects of that question should be left to experts. The Commission how- 
ever decided to leave the text of the article and of the commentary as it stood." ILC 
Report, 8th Sess., 1956, loc. cit., p. 42. 


dm 
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He considered that the amendment represented a balanced compro- 
mise between the requirements of coastal States and the need to 
maintain the freedom of the high seas. Some of the sponsors of the 
amendment were States of whieh the people fished only off their own 
eoasts; others were States with fishing fleets which operated in distant 
waters. The amendment had the advantage of clarity and also the 
advantage of stability, two points to which the International Law 
Commission attached great importance.™ 


The United States, during the course of the debate in Committee IV, 
stated that it was prepared to support the six-Power amendment, if, as 
appeared likely, the majority of the members of the Committee were pre- 
pared to accept it as a compromise.?* 

Just prior to the voting in Committee IV on paragraph 4 of Article 2, the 
U. S. representative raised the following specifie question ‘‘as a point of 
clarification’’: 


I should like the sponsors of the joint text to make a clarification 
as to the intended meaning of ‘‘harvestable stage’’ in proposal /L.36. 
Does ‘‘harvestable stage'' mean the stage of life during which the 
resources are harvestable or the particular moment at which they are 
eaptured? I should like to have this point made clear. 


To this Professor Bailey replied from the floor that the intended meaning 
of ‘‘harvestable stage’’ in /L.36 was ‘‘that stage of life during which the 
resources are harvestable."' 


ARTICLE 3 


(based on Article 69, ILC draft) 


Article 3 of the Convention is identical with Article 69 of the ILC 
1956 draft. It reads: 


The rights of the coastal State over the continental shelf do not 
affect the legal status of the superjacent waters as high seas, or that 
of the airspace above those waters. 


Originally, five amendments to Artiele 69 were proposed in Committee 
IV. Of these, three were withdrawn prior to the voting, leaving two 
proposals to be voted upon prior to the vote on the ILC text. 

An Argentine proposal read: 


The rights of the coastal State over the continental shelf do not 
affect the regime of freedom of navigation on the high seas or that 
of the air-spaee above the superjaeent waters or the epicontinental 
Sea.95 


6$ A /CONF.13/C.4/SR.21, pp. 7-8. 64 A /CONF.13/C.4/SR.22, p. 18. 

65 ILC Report, 8th Sess., 1956, loc. cit., p. 43. 

66 Final Act, A/CONF.13/L.58; ibid./L.55, p. 2. 

67 British proposal (A/CONF.13/C.4/L.27) withdrawn in view of Committee’s de- 
cision on Art. 67 (A/CONF.13/C.4/SR. 25, p. 7); Netherlands proposal (A/CONF.13/ 
C.4/L.20) withdrawn for similar reason (A/CONF.13/C.4/SR.25, p. 7); Bulgarian 
proposal (A/CONT.13/C.4/L.41, military bases or installations), withdrawn prior to 
voting on Art. 69, to be reintroduced in connection with Art. 71 (A/CONF.13/C.4/ 
SR.26, p. 11). See note 122 below. 68 A /CONT.13/C.4/L.6. 
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Dr. Moreno explained the Argentine proposal as follows: 


... his proposal... sought to amend the Internationa. La 
Corimission's text in two respects; first, for reasons of teehnieal ac 
enraiey, it introduced the term ''epieontinental sea’’ as distinc! from 
"svperjacent waters.” The epicontinental sea was that part of the 
high seas which actually covered the continental shelf. Secondly, the 
prooosal spoke of ‘‘the regime of freedom of navigation on the high 
seas" instead of ''the legal status of the superjacent waters as hich 


,3 


seas.’’ Of the four freedoms of the high seas expressly mentione 
in article 27, only the freedom of navigation remained natou hei 
by the provisions of articles 70 and 71; consequently, the freedom en 
visaged in article 69 was substantially different from that proclaimec 
by article 67, a fact which should find reflection in the text.9? 

At another point in the discussion of Article 69, Dr. Moreno explainec 
further: 

. . . Freedom of fishing on the high seas was referred to in article 
27 without reservation, but he did not consider that that freedom 
shoild be reiterated in artiele 69 in view of the rights of the coasta' 
State recognized in articles 67 and 68. The aim of his delegation’s 
proposal was not to prohibit or restrict fishing in the superjacent 
vaters, but to define the rights of the coastal State to regalate its 
coastal fisheries for the purpose of conservation.’° 
Prior to the voting on Article 69, Dr. Moreno stated that he was prepared 
t9 drop ‘he words ‘‘or the epicontinental sea’’ from his proposal.” 

The United States Delegation strongly supported the ILC text of Article 
69, explaining that ‘‘The importance of the principle [of the freedom 
0; ihe seas] had been stressed by the Commission in its commentary on 
article 69 which referred to the régime of the continental shelf as being 
subject to and within the orbit of the paramount principle of the freedom 
of the seas and of the air space above them’’; that the ‘‘freedoms in ques- 
tior were itemized in Article 27" ; and that ‘‘The United States Delegation 
world be unable to vote for the Argentine proposal, which would restrict 
the freedom of the high seas to freedom of navigation.’’ ™ 

The Argentine proposal was rejected by a vote of 10 in favor, 40(U.S.) 
against, end 10 abstentions.?? 

A Yugoslav proposal read: 


Before the text of article 69 insert the following: 
‘‘Subject to the restrictions referred to in article 71 of the present 

Convention . . .’’™ 
The United States Delegation did not consider that this proposed amend- 
ment was necessary, since any legal provision was to be interpreted in 
the light of the remainder of the document of which it was a part. The 
proposal was rejected by 8 votes in favor, 81(U. S.) against, and 19 ab- 
sentions. ? 


69 A/CONF.13/C.4/SR.26, p. 5. to Ibid., p. 10. 
71 Lid, 72 Ibid., p. 9. 
70 2L id., p. 11. 74 A/CONF.13/C.4/L.14. 


T6 A/CONF.13/C.4/SR.26, p. 9. 16 Ibid. p. 11. 
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The text as drafted by the ILC was approved in Committee IV by a 
vote of 54(U. S.) votes in favor, to none against, with 8 abstentions.” 
The vote in Plenary Session was 43(U. S.) votes in favor, to none against, 
with 3 abstentions.'* 


ARTICLE 4 
(based on Artiele 70, ILC draft) 
Article 4 of the Convention reads: 


Subject to its right to take reasonable measures for the exploration 
of the continental shelf and the exploitation of its natural resources, 
the eoastal State may not impede the laying or maintenance of sub- 
marine cables or pipe lines on the continental shelf.” 


The text is identical with Article 70 of the ILC draft?? save that the 
words ‘‘or pipe lines" were inserted by the Conference. The insertion 
was based on a proposal put forward by the United Kingdom? The 
United Kingdom representative in Committee IV, Miss Joyce Gutteridge, 
explained that the proposal was based on the ILC Commentary on Article 
70 which stated that, in principle, pipelines should be included in the 
provisions of the article; that any difficulties which might arise with regard 
to pipelines would be covered by the right of the coastal state to take 
reasonable measures for the exploration of the continental shelf and the 
exploitation of its natural resources; and that, moreover, if pipelines were 
included in paragraph 2 of Article 61, they should not be omitted from 
Article 70.98? 

The representative of the United States, in supporting the ILC draft 
of the article, pointed out? that Article 70 placed limitations on the 
freedom to lay submarine cables formulated in Article 27 of the ILC 
draft; that the 1884 Convention for the Protection of Submarine Cables 
prohibited interference with submarine cables; and that, accordingly, some 
provision was necessary to allow coastal states to take measures for the 
exploration of the continental shelf which might affect. submarine cables. 
In her view, no more definite criterion than that of reasonableness could 
be established for the measures which coastal states might take, for the 
reason that it was impossible to foresee all situations that might arise in 
the application of Article 70. She also explained that Articles 69, 70 
and 71 dealt with the four freedoms of the high seas formulated in Article 
27 of the ILC text,?* insofar as they affected the continental shelf; and 
that if Article 70 were omitted as proposed by The Netherlands, the 


17 Ibid. 78 A/CONT.13/SR.9, p. 2. 

79 Final Aet, A/CONF.18/L.58; ébid./L.55, p. 2. 

80 ILC Report, 8th Sess., 1956, loc. cit., p. 43. 

81 A /CONF.13/C.4/L.27. 82 A /CONF.13/C.4/SR.27, p. 3. 

83 Ibid., p. 5. 

84 Art. 27 dealt with (1) freedom of navigation, (2) freedom of fishing, (3) freedom 
to lay submarine cables and pipelines, and (4) freedom to fly over the high seas. ILC 
Report, 8th Sess., 1956, loc. cit., p. 24. 

86 A /CONF.13/C.4/L.21. 
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section would be incomplete, since no provision would be made for pipelines. 
The United States supported the United Kingdom proposal, which was 
subsequently approved in Committee IV by 32(U. S.) votes in favor, 7 
against, and 16 abstentions.?? 

A Venezuelan proposal for Article 70 read: 


Subjeet to its right to take reasonable measures for the exploration 
of the continental shelf and the exploitation of its natural resources, 
and to its right to make regulations [, pursuant to artiele 61, paragraph 
2, concerning the routes to be followed,] *' the coastal State may not 
impede the laying or maintenance of submarine cables on the conti- 
nental shelf.*5 


The United States representative explained that she could not support 
the Venezuelan text for the reason that it failed to provide any standards 
for the regulations to be made. The Venezuelan proposal was rejected 
in Committee IV by 22 votes to 18, with 15 abstentions.?? 

The ILC proposal, as amended, was approved in Committee by 48(U. S.) 
votes in favor, none against, and 8 abstentions.?! The vote in Plenary Ses- 
sion on Article 4 was 45 (U. S.) in favor, none against, and 2 abstentions.” 


ARTICLE 5 
(based on Article 71, ILC draft) 


Article 5 of the Convention reads: 


1. The exploration of the continental shelf and the exploitation of 
its natural resources must not result in any unjustifiable interference 
with navigation, fishing or the conservation of the living resourees of 
the sea, nor result in any interference with fundamental oceanographic 
or other scientific research carried out with the intention of open 
publication. 

2. Subject to the provisions of paragraphs 1 and 6 of this article, 
the coastal State is entitled to construct and maintain or operate on 
the continental shelf installations and other devices necessary for its 
exploration and the exploitation of its natural resources, and to estab- 
lish safety zones around such installations and devices and to take in 
those zones measures necessary for their protection. 

3. The safety zones referred to in paragraph 2 of this article may 
extend to a distance of 500 metres around the installations and other 
devices which have been erected, measured from each point of their 
outer edge. Ships of all nationalities must respect these safety zones. 

4. Such installations and devices, though under the jurisdiction of 
the coastal State, do not possess the status of islands. They have no 
territorial sea of their own, and their presence does not affect the 
delimitation of the territorial sea of the coastal State. 

9. Due notice must be given of the construction of any such in- 


86 A/CONT.13/C.4/SR.27, p. 9. 

81 Words in brackets withdrawn prior to voting. 

88 A/CONF.13/C.4/L.34. 

89 A/CONF.13/C.4/SR. 27, p. 6. 

90 I bid., p. 9. 91 Ibid. 
92 A/CONF.13/SR.9, p. 2. 
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stallations, and permanent means for giving warning of their presence 
must be maintained. Any installations whieh are abandoned or dis- 
used must be entirely removed. 

6. Neither the installations or devices, nor the safety zones around 
them, may be established where interferenee may be eaused to the use 
of recognized sea lanes essential to international navigation. 

1. The eoastal State is obliged to undertake, in the safety zones, 
all appropriate measures for the protection of the living resources of 
the sea from harmful agents. 

8. The consent of the coastal State shall be obtained in respect of 
any research concerning the continental shelf and undertaken there. 
Nevertheless, the coastal State shall not normally withhold its consent 
if the request is submitted by a qualified institution with a view to 
purely scientific research into the physical or biological characteristics 
of the continental shelf, subject to the proviso that the coastal State 
shall have the right, if it so desires, to participate or to be represented 
in the research, and that in any event the results shall be published.” 


As to paragraph 1 of this article, the corresponding paragraph of Article 
71 of the 1956 ILC draft read: 


1. The exploration of the continental shelf and the exploitation of 
its natural resources must not result in any unjustifiable interference 
with navigation, fishing or the conservation of the living resources of 
the sea.?* 


The change in paragraph 1 resulted from adoption of a proposal put 
forward by Denmark, which read: 


Add at the end of paragraph 1: 


‘‘nor in any interference with fundamental oceanographic research 
carried out with the intention of open publication.’’ *5 


Dr. Sgrensen of Denmark explained that this proposal °% referred to ‘‘fund- 
amental oceanographic research only.” ‘‘Oceanography,’’ he said, ‘‘was a 
study of the phenomena of the ocean, which included the seabed as well as 
the ocean waters but did not extend to the subsoil.” ''Hence," he added, 
‘‘there was no danger of those engaged in oeeanographie research also ex- 
ploring the subsoil of the continental shelf for the purpose of finding useful 
mineral resources." He pointed out that there was included in the pro- 
posal the condition that research results must be published. The Danish 
proposal, he explained, was broad enough to include the possibility of pri- 


93 Final Act, A/CONF.13/L.58; ibid./L.55, pp. 2-3. 

94 ILC Report, 8th Sess., 1956, loc. cit., p. 43. 

95 A /CONF.13/C.4/L.49. Initially Denmark proposed, in connection with Art. 68, 
that there be added a new paragraph reading: 

‘t Notwithstanding the preceding paragraph, the coastal State may not interfere with 
fundamental research on the physical characteristics, geology and biology of the sea- 
bed and subsoil of the continental shelf outside the territorial sea, provided that such 
research is carried out with the intention of giving due publicity to the results ob- 
tained, and that an opportunity is afforded the coastal State to follow the investigations 
through qualified observers.’’ (A/CONF.13/C.4/L.10.) 

Denmark subsequently withdrew this text and proposed instead, in connection with Art. 
71, the text set forth above. 
96 As distinguished from that in ibid./L.10. 


1955| CONFERENCE ON LAW OF THE SEA: CONTINENTAL SHELF Gi 


vate incividuals engaging in fundamental research on the eontinertat 
shelf." The Danish proposal was adopted by 25 votes in favor, 20 against, 
and 10(7. S.) abstentions.?? 


As to paragraph 2, it will be recalled that the corresponding parasrzph 
of Artic.e 71 of the ILC draft read: 


S ibjeet to the provisions of paragraphs 1 and 5 of this article, she 
eoastal State is entitled to construct and maintain on the continental 
shel” installations necessary for the exploration and exploitation oj 
is iatural resources, and to establish safety zones at a reasonable 
distanee around such installations and take in those zones measures 
necessary for their proteetion.?? 


The words ‘‘or operate . . . installations and other deviees," now in- 
cluded in paragraph 2, had their origin in language proposed by Admiral 
Alouton of The Netherlands.. 

Paragraph 3 of Article 5 had its origin in a Yugoslav proposal which 
read: 


1. After paragraph 2 of Article 71 add a new parazraph 3 as 
follows: 

'*3. The safety zones referred to in paragraph 2 of the present 
ar'icle have a perimeter [replaced by ‘‘shall extend to a distance | 
of 500 metres around the installations which have been erected, 
co mting from each point of the outer edge of such installations. 
Tle air safety zone above that area shall extend up to a height of 
1.000 metres, eounting from the highest point of such installations. 
Ships and aircraft of all nationalities must respect these safety 
zones, ?? 101 


Only the first and third sentences were adopted by Committee [V.'@ 
Miss Gutteridge of the United Kingdom stated that her delegation voted 
for the first sentence of paragraph 1 of the Yugoslav amendment on tie 
uuderstarding that 500 meters ‘‘was the maximum extent of the safety 
zone and not a fixed distance.’’ 193 

Poragraph 4 reads precisely as did paragraph 3 of the ILC text. exeeot 
for <he acdition of the words ‘‘and devices’’ inserted as a drafting change 
in order that this paragraph would conform with the language of the two 
preceding paragraphs.!?* 


97 A/CONF.13/C.4/SR. 28, pp. 4-5. 
98 A /CON F.13/C.4/SR.30, p. 9. Art. 71, par. 1, as amended by Denmark, was adopted 
by 41(U.S, votes in favor, to none against, with 8 abstentions. Ibid., p. 10. 
99 TLC Report, 8th Sess., 1956, loc. cit., p. 43. 
100 A/CO NF.13/C.4/L.22. This proposal was adopted by 25(U.S.) votes in favor, to 
12 against, with 17 abstentions (A/CONF.13/C.4/SR.30, p. 8). See also ibid., p. 2. 
101 A/CO NF.13/C.4/L.15; A/CONF.13/C.4/SR.30, p. 2. 
102 The first sentence was adopted by 18 votes in favor, to 14 (U. S.) against, with 
23 atsteations (A/CONF. 13/C.4/SR.30, p. 8). The second sentence was rejected by 
T votes in favor, 18(U. S.) against, with 21 abstentions (ibid.) The words ‘‘and 
aircraft’? were then logically dropped. The third sentence was adopted by 31 votes in 
favor, 5 ngeinst, and 19(U. S.) abstentions (ibid.). 
103 A/CONF.13/C.4/SR.30, p. 8. 
:0: TLC Report, 8th Sess., 1956, loc. cit., p. 43: A/CONF.13/C.4/1..65, p. 2 (toxt sub- 
mitted by Drafting Group). 
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Paragraph 5 had its origin, in eonsiderable measure, in paragraph 4 of 
the ILC draft, reading: 


4. Due notiee must be given of any such installations eonstrueted, 
and permanent means for giving warning of their presence must be 
maintained.!95 


The United Kingdom proposed that the above-quoted paragraph of the 
ILC text be replaced by the following text: 


Due notice of any such installation constructed should be given to 
all Governments with offices which issue notices to mariners, and 
permanent means for giving warning of their presence must be main- 
tained.?° 


This proposal was adopted by 20(U. 8.) votes in favor, to 14 against, with 
18 abstentions.’ 
A proposal put forward by Pakistan also read: 


Prior notice must be given of the construction of any such installa- 
tions to all governments and groups interested in navigation and fish- 
ing, and when constructed permanent means for giving warning of 
their presence must be maintained. Any installations which are aban- 
doned or disused must be entirely removed.?™ 


This proposal was adopted by Committee IV by a vote of 23 in favor, to 
13(U. S.) against, with 19 abstentions.!?? 

The United Kingdom proposal, thus adopted, became paragraph 5 of 
the text as approved by Committee IV; while the Pakistan text, thus 
adopted, became paragraph 6 of the artiele as amended and contained in 
the Report of the Fourth Committee, April 19, 1958.11 

At the next to the last meeting of Committee IV, during the considera- 
tion of the Drafting Group's Report,? Miss Gutteridge of the United King- 
dom proposed that the Committee re-open its discussion on the substance 
of paragraphs 5 and 6 of the text of Article 71, in view of the comments 
on those paragraphs in the Drafting Group's Report.? The proposal was 
adopted. Following a rather lively discussion of the Committee's earlier 
decisions on these paragraphs, Mr. Wershof of Canada proposed a single 
paragraph to replace paragraphs 5 and 6 of the text adopted at the 30th 
Meeting, reading: 


Due notiee must be given of the eonstruetion of any such installa- 
tions, and permanent means for giving warning of their presenee must 
be maintained. Any installations which are abandoned or disused 
must be entirely removed.!!* 


This text was strongly supported by India and also by the United States 
representative in Committee IV, the latter stating that it ‘‘would be im- 
possible to lay down at the present meeting precisely how, when and to 


105 ILC Report, 8th Sess., 1956, loo. cit. 106 A /CON.13/C.4/L.28. 
107 A /CONF.13C.4/SR.30, p. 9. 108 A /CONF.13/0.4/L.48. 

109 A /CONF.13/C.4/SR.30, p. 9. 110 A/CONF.13/L.12, pp. 7, 11. 

111 A/CONF.13/C.4/SRAl, p. 4. 112 A/CONF.13/C.4/L.63 and L.65. 


118 A/CONF.13/0.4/L.05, p. 2. 114 A /CONF.13/C.4/SR.41, pp. 5-6. 


1958] CONFERENCE ON LAW OF THE SEA: CONTINENTAL SHELF 647 


whom the notice should be given.” 5 The Canadian proposal was adopted 
by 25(U. S.) votes in favor, 1 opposed, with 14 abstentions.!!* 


Paragraph 6 of the artiele had its origin largely in paragraph 5 of the 
ILC text which read: 


Neither the installations themselves, nor the said safety zones around 
them may be established in narrow channels or where interference may 
be caused in recognized sea lanes essential to international navigation." 


An amendment proposed by Venezuela to delete the phrase ‘‘in narrow 
channels or?! in the above-quoted ILC text was adopted.'? 

Paragraph 7 of the article, as to the taking of all appropriate measures 
for protection of the living resources of the sea from harmful agents, had 
its origin in a Yugoslav proposal? It was approved in Committee by 
the large vote of 38(U. S.) in favor, 2 opposed, and 12 abstentions.?? 

Paragraph 8 had its origin in a text having to do with ‘‘any research 
into the soil or subsoil of the continental shelf" proposed by France.?™ 
On April 21, 1958, the Drafting Committee of the Conference, in eonsider- 
ing the articles, decided to replace the words just quoted by the following 
words: ‘‘concerning the continental shelf and undertaken there.’’ 12? 

At the 9th Plenary Session of the Conference, Mr. Jhirad of India (India’s 
representative in Committee IV) requested a separate vote on the words in 
paragraph 1 of Article 71 reading: ‘‘nor [result] in any interference with 
fundamental oceanographic or other scientific research carried out with 


115 Fbid., p. 6. 116 Ibid. 

117 ILC Report, 8th Sess., 1956, loc. cit., p. 43. 

118 A/CONF.13/C.4/L.35 The amendment was adopted by a vote of 23 in favor, 19 
(U. S.) against, with 11 abstentions (A/CONT.13/C.4/SR.30, p. 9). 

119 A/CONT.13/C.4/L.16. 120 A/CONF.13/C.4/SR.30, p. 10. 

121 A/CONF.13/C.4/L.56. The text was adopted by 30(U.S.) votes in favor, 17 
against, with 6 abstentions (A/CONF.13/0.4/SR.30, p. 9). 

122 First Report of the Drafting Committee (A/CONF.13/L.13, p. 2). A Bulgarian 
proposal would have added the following new paragraph to Art. 71: 

‘The coastal State shall not use the continental shelf for the purpose of building 
military bases or installations." (A/CONF.13/C.4/L.41/Rev.1.) 

During the course of the discussions, India proposed the following modification to the 
Bulgarian proposal: 

‘(The coastal State shall have the right and the obligation to prevent the conti- 
nental shelf from being used for the purpose of building military bases or installations, "' 
(A/CONT.13/C.4/SR.28, p. 8.) 

India on the same day formally proposed, instead, to add a new paragraph to Art. 
71, to read: 

‘(The continental shelf adjacent to any coastal State shall not be used by the coastal 
State or any other State for the purpose of building military bases or installations." 
(A/CONT.13/0.4/L.57.) 

Thereupon Bulgaria withdrew her proposal in favor of the latter Indian proposal 
(A/CONF.13/C.4/SR.29, pp. 2, 6). The Indian proposal on roll-call vote was rejected 
by 31(U. S.) votes against, to 18 in favor, with 6 abstentions (ibid./SR.30, p. 10.). A 
Bulgarian proposal prohibiting use of the continental shelf for the purpose of building 
military bases or any installations directed against other states, had also been introduced 
and later dropped in connection with Art. 69 of the ILC draft (A/CONF.13/CA4/L.41). 
See note 67 above. 
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the intention of open publication.” ?? He was of the view that ocean- 
ographie research did not form part of the problem of the continental shelf, 
and in partieular he doubted whether the words ''in any interference"' 
should be used in view of the words ‘‘any unjustifiable interference’’ in 
the first part of the paragraph.?* The Chairman, Prince Wan of Thai- 
land, put these words to the vote separately, with the result that they were 
adopted by 44(U. S.) votes in favor, 10 against, and 8 abstentions."$ 

Paragraph 8 was also put to the vote separately in Plenary, at the instance 
of Mr. Stabel of Norway,?9? supported by Professor Tunkin of the 
U.S.S.R.^' "The latter supported the request of Norway 


. . . because, if no kind of scientific research into the continental shelf 
eould be undertaken without the consent of the coastal State, much 
valuable purely scientific work would be stopped. The preceding 
clauses sufficiently safeguarded the interests of the coastal State. The 
inclusion of the paragraph in the Convention might dissuade some 
States from becoming parties.'?? 


Paragraph 8, with the changes recommended by the Drafting Committee, 
was adopted in Plenary Session by 43(U. S.) votes in favor, 15 against, 
and 5 abstentions.!?? 

The whole of Article 71, was adopted in Plenary Session by 50(U. S.) 
votes in favor, none opposed, and 14 abstentions.'?? 


ARTICLE 6 
(based on Artiele 72, ILC draft) 
Article 6 of the Convention reads: 


l. Where the same continental shelf is adjacent to the territories of 
two or more States whose coasts are opposite each other, the boundary 
of the continental shelf appertaining to such States shall be determined 
by agreement between them. In the absence of agreement, and unless 
another boundary line is justified by special circumstances, the bound- 
ary is the median line, every point of which is equidistant from the 
nearest points of the baselines from which the breadth of the territorial 
sea of each State 1s measured. 

2. Where the same continental shelf is adjacent to the territories of 
two adjacent States, the boundary of the continental shelf shall be 
determined by agreement between them. In the absence of agree- 
ment, and unless another boundary line is justified by special circum- 
stances, the boundary shall be determined by application of the prin- 
ciple of equidistance from the nearest points of the baselines from which 
the breadth of the territorial sea of each State is measured. 

3. In delimiting the boundaries of the continental shelf, any lines 
which are drawn in accordance with the principles set out in para- 
graphs 1 and 2 of this article should be defined with reference to charts 
and geographical features as they exist at a particular date, and refer- 


123 A/CONF.13/8R.9, p. 2. 124 Ibid. 
126 Ibid. 126 Ibid. 
121 Ibid. 128 Ibid. 


129 Ibid. 139 Ibid. 
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ence should be made to fixed permanent identifiable points on the 
lard. !* 


13 Firal Act, A/CONF.13/L.58; ibid./L.55, p. 3. 

Tk wil be reealled that at the invitation of Professor Francois, Special Zavpo-(^ 7 
of the IC on the '' Regime of the Territorial Sea," technical experts were uvit(d ts 
examine, in their personal eapaeity, certain questions of a technical naturo raise) dur , 
the ciseission in the ILC of the subject of boundaries. Accordingly, l'rofo s. 
L. E. C. Asplund, Geographic Survey Department, Stockholm; Mr. S. Whittero.c 
Beggs, * peejal Adviser on Geography, Department of State, Washington, D. C; M. 
P. R. V. Couillault, Ingénieur en Chef du Service Central Hydrographique, Peri; Co 
minder L H. Kennedy (Retd.), Hydrographie Department, Admiralty, London, a 
co:pankd by Mr. R. ©. Shawyer, Administrative Officer, Admiralty, Londou; ar) 
Vice Ad: ural A. S. Pinke (Retd.), Royal Netherlands Navy, The Hague, met at Tie 
Hogue fiom April 14 to 16, 1953, to consider these matters. 

A questionnaire, drawn up by the Special Rapporteur, was submitted to tho Committee 
of Experts, whose report was drafted by Mr. C. W. van Santen, assistant juridie: i 
counsel of the Netherlands Minister of Foreign Affairs (A/CN.4/61, Add. 1, “ier 
18, 1053 . Question VI read: 


'fIIov: should the international boundary be drawn between two countries, tha coas, 
of which are opposite each other at a distance of less than 2 T miles? To what exter: 
have islaids and shallow waters to be accounted for??? 


To this, the Committee of Experts replied: 


‘fAn international boundary between countries the coasts of which are oppos.to one: 
ther at a distance of less than 2 T miles should as a general rule be the median D», 
every poiat of which is equidistant from the base-lines of the States concornced. — Unles. 
otherwise agreed between the adjacent States, all islands should be taken into considerr. 
tion in deawing the median line, Likewise, drying rocks and shoals within T miles o^ 
only cne State should be taken into account, but similar elevations of undctormine: 
sovereign‘ y, that are within T miles of both States, should be disregarded in laying dow: 
‘he medion line. There may, however, be special reasons, such as mnavigstion z^ 
‘ishing rirhts, which may divert the boundary from the median line. The line shoul. 
ho laid down on charts of the largest scale available, especially if any part of the hoi 

of water is narrow and relatively tortuous.’’ (Zbid., Annex, p. 6.) 


Questioa VII submitted to the Committee of Experts read: 


‘How should the (lateral) boundary line be drawn through the adjoining territcrio 
wea of two adjacent States? Should this be done 

‘CA. by continuing the land frontier? 

“B. by a perpendicular line on the coast at the intersection of the land frontier and 
the coastline? 

** C. ov a Line drawn vertically on the general direction of the coastline? 

“D. by a median line? If so, how should this line be drawn? To whet exim 
should islands, shallow waters and navigation channels be accounted for?" 


The Comittee of Experts replied: 


“1. After thoroughly discussing different methods the Committee decided that the 
(lateral) boundary through the territorial sea—if not already fixed otherwise - shoul 
bo drawn according to the principle of equidistanee from the respective coastlines. 

**2. In a number of cases this may not lead to an equitable solution, which a! oul’ 
be (ben a-rived at by negotiation." (A/CN.4/61/Add. 1, May 18, 1953, Aun>x, pp. 
6-7.) 

Finally, the Committee of Experts also made the following further ‘REMARK PEGARD- 
ING THE ANSWERS TO VI AND VII; 
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The basic premises on which paragraphs 1 and 2 of this article are based 
are parallel: Paragraph 1 has to do with situations where two states are 
opposite eaeh other, separated by an expanse of eontinental shelf, while 
paragraph 2 has to do with situations where two states are adjacent, with 
the continental shelf common to both along the littoral. Under each of 
these paragraphs, provision is made for the states concerned to come to 
agreement over the boundary with respect to the continental shelf ad- 
jacent to their coasts. Also, under each of these paragraphs, there is pro- 
vision—in the absence of such agreement and unless another boundary is 
justified by special cireumstances—-for the construction of a boundary based 
upon the principle of ‘‘equidistance.’’ In the ease of opposite coasts, the 
constructed boundary is to be a median line, that is, a line drawn between 
the states in such a way that every point along it is equidistant from the 
nearest point of the coasts (as expressed by ‘‘the baselines from which 
the breadth of the territorial sea of each state is measured’’) of the two 
states. In the ease of adjacent eoasts the eonstrueted boundary is to be a 
lateral +°? line, that is, a line extending seaward from the states in such a 
way that every point along it is equidistant from the nearest points of the 
coasts (as expressed by ‘‘the baselines from which the breadth of the ter- 
ritorial sea of each country is measured") of the two states. 

During the course of the 32nd Meeting of Committee IV, Commander 


‘í The Committee considered it important to find a formula for drawing the interna- 
tional boundaries in the territorial waters of States, which could also be used for the 
delimitation of the respective eontinental shelves of two States bordering the same 
continental shelf."  (Ibid., p. 7.) 

Accordingly, Art. 6 (formerly Art. 72 of the ILO draft), pars. 1 and 2, is in 
harmony with the Report of the Committee of Experts. 

In this connection, see Arts. 12 and 14 of the ILO draft relating to delimitation of 
the Territorial Sea (ILC Report, 8th Sess, 1956, loc. cit., pp. 17 and 18). Art. 12 of 
the Convention on the Territorial Sea and the Contiguous Zone, also approved at the 
Geneva Conference on the Law of the Sea (Final Act, A/OONF.13/L.58; ibid./L.52, 
p. 5) reads: 


(^1, Where the coasts of two States are opposite or adjacent to each other, neither 
of the two States is entitled, failing agreement between them to the contrary, to extend 
its territorial sea beyond the median line every point of which is equidistant from the 
nearest points on the baselines from whieh the breadth of the territorial seas of each 
of the two States is measured. The provisions of this paragraph shall not apply, 
however, where it is necessary by reason of historie title or other special circumstances 
to delimit the territorial seas of the two States in a way which is at variance with 
this provision. 

**2, The line of delimitation between the territorial seas of two States lying op- 
posite to each other or adjacent to each other shall be marked on large-scale charts 
officially recognized by the coastal States."' 


132 Par, 1 describes the boundary of the continental shelf between states whose coasts 
are opposite each other, in absence of agreement or special circumstances, as a 
ič median?’ line, Par. 2 does not assign a name to the line described therein. In the 
ease of the line under par. 2, it is a lateral line, that is, a line extending seaward from 
the baselines of adjacent states, while in the case of the line to be established under 
par. 1, it is to be a ‘‘median’’ line, that is, a line drawn between the states in such a 
way that every point along it is equidistant from the nearest points of the baselines 
of the two states. 
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R. Li. Kennedy, British IILydrographer and member of the United Kingdom 
Delega ion, discussed, with the aid of a blackboard, the several suggested 
m¢thods of marking boundaries with respect to the continental shelf, namely : 
tke sea ward extension of the land boundary; a line perpendicular to thc 
gencral direction of the coast; a line based upon a parallel of latitude cr 
a meridian of longitude; and a boundary line equidistant from selecte? 
points. In summary, he stated: 


. seca boundaries established by projection of a land boundar,. 
by projection of a parallel of latitude or meridian, or by intersectic - 
of the radii of two fixed points on the coastline of States which se- 
ad acent or opposite to each other were not satisfactory in many cest. 
such boundaries often did not result in a fair apportionment of i^^ 
sea area between the two States concerned, and might, indeed, «* 
across land territory. Similarly, the line of deepest water was not, L^ 
thought, a satisfactory criterion for establishing a boundary; m ih 
presence of a number of pools of varying depth it would be diiíficu 
to establish the exact position of such a line. The fairest method c’ 
establishing a sea boundary was that of the median line every point 
of which was equidistant from the nearest points of the base lincs 
from which the breadth of the territorial sea was measured, as staicd 
in ‘he United Kingdom proposal (A/CONF.18/C.4/L.28). When prop- 
erly drawn, the median line was a precise line consisting of a serics 
of short straight lines. In agreeing upon a boundary, adjacent er 
opposite States might well decide to straighten that series of lines s^ 
as to avoid an excessive number of angles or ''dog-legs," giving a^ 
equal sea area to each State and also taking into aeeount any speci. 
ecireumstanees. It had been suggested at a previous meeting that ibo 
high water line might be a more satisfactory criterion; he pointed ou: 
however, that while the high water line did not move as rapidly as ib: 
low water line, it was nevertheless liable to move, and in certain plages 
it tad moved out to seaward by several miles in the course of fifty yeers. 

Among the special circumstances which might exist there was, ‘ec: 
example, the presence of a small or large island in the area to be ap- 
portioned ; he suggested that, for the purposes of drawing a boundary, 
islands should be treated on their merits, very small islands or sand 
bai ks being considered as having no continental shelf but oaly a> 
appropriate territorial sea. Other types of special cireumstanecs wer. 
the possession by one of the two States concerned of special minere 
exploitation rights or fishery rights, or the presence of a navigable 
channel; in all such cases, a deviation from the median line weuld be 
jus‘ ified, but the median line would still provide the best starting 
poi it for negotiations.*** 


Save for slight drafting changes, the only changes made by Committc: 
IV in paragraphs 1 and 2 of Article 72 of the text approved by the Inter- 
national Law Commission in 1956,!?* were the insertion of the words ‘‘near 
est points of the’’ in the clause ‘‘equidistant from the baselines'' (so tha: 
the text would read ‘‘equidistant from the nearest points of the base 


1:22 A/CONF./13/C.4/SR.32, p. 2. See also the paper prepared by Commandc- 
Keircdy ontitled **Brief Remarks on Median Lines and Lines of Equidistanco, anc on 
the Methods Used in Their Construction,’’ distributed at the Conference by tho Dele 
gation of the United Kingdom, April 2, 1958. 

124 ILC Report, 8th Sess., 1956, loc. cit., p. 44. 
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lines") in each of these paragraphs. These changes were the result of 
proposals initially made by the United Kingdom,!** and subsequently pre- 
sented as a joint amendment by the United Kingdom and The Nether- 
lands.39 A Venezuelan proposal that the boundaries in the circumstances 
referred to in the two paragraphs should be determined by agreement or 
by other means recognized in international law,!?" was defeated by 5 votes 
in favor, 32(U. S.) against, and 19 abstentions.!?8 

A Yugoslav proposal to delete, in both paragraphs of Article 72, the 
words ‘‘and unless another boundary line is justified by special eireum- 
stances’’ !3? was defeated by 39(U. S.) votes against, 9 for, with 8 absten- 
tions.!*? 

An Italian proposal to amend paragraph 1 would have provided: 


Where in the proximity of coasts which are opposite to each other there 
are islands belonging to the said eontinuous continental shelf, in the 
absenee of agreement, the boundary is the median line every point of 
whieh is equidistant from the low water line along the coast of the said 
States, unless some other method of drawing the said median line is 
justified by special eireumstanees.!*! 


The proposal was rejected.1*? 
A proposal to add to paragraph 1, put forward by Iran, read: 


Where special eireumstanees, as envisaged in this paragraph so war- 
rant, the median line may be measured from the high water mark 
along the coastline of the countries eoncerned.!4? 


This proposal was also defeated.!** 

Paragraph 1 of the article was approved by 38(U. S.) votes in favor, 
2 against, and 16 abstentions.:55 Paragraph 2 of the article was approved 
by 39(U. S.) votes in favor, 2 against, and 15 abstentions.!49 

Paragraph 3 of the article also had its origin in a proposal initially put 
forward by the United Kingdom,*' and subsequently taken over by The 
Netherlands and jointly proposed by those two countries. '*8 


Initialy, the United Kingdom text had read ''. . . any lines whieh are 
drawn . . . shall be defined with reference to charts and to geographieal 
features . . . and reference shall be made to fixed permanent identifiable 


186 A/CONF.13/C.4/L.28, and /L.28/Rev. 1. 

186 A/CONF.13/C.4/L.23; A/CONF.13/C.4/8R.33, p. 6. The vote on the U.K.- 
Netherlands joint amendment (after the deletion of ‘‘or other submarine areas’’), was 
29(U. B.) in favor, 17 against, and 8 abstentions (par. 1); and 29(U. S.) votes in favor, 
16 against, and 9 abstentions (par. 2). Ibid., pp. 6-7. 

187 A /CONF.13/C.4/L.42. 138 A/CONF.13/C.4/SR.33, p. 6. 

189 A /CONF.13/CA/L.16 and/Add.1. 140 A/CONTF.13/C.AA/SR.33, p. 6. 

141 A/CONT.13/C.4/L.25/Rev.1. 

142 This proposal was rejected by 3 votes in favor, 31(U.S.) against, and 18 ab- 
stentions. A/CONTY.13/C.4/SR.33, p. 6. 

148 A /CONF.13/C.4/L.60. 

144 A/CONT.13/C.4/SR.38, p. 6. The vote was 6 in favor, 27(U.8.) against, and 21 
abstentions. 

148 Ibid., p. 7. 146 Ibid., p. 8. 

147 A /CONF.13/C.4/L.28 and L.28/Rev. 1. 148 A/CONF.18/C.2/SR.33, p. 6. 
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points cn the land.’’?*® At the instance of the United States represent- 
ative,’®° the verb ''shall be” was changed to ‘‘should be’’ in the revised 
text of ihe paragraph put forward by the United Kingdom, and su^5se- 
quently espoused by both the United Kingdom and The Netherlands.’*- 
While tie United States agreed as to the wisdom of the third paragraph as 
proposed, the United States representative did not feel that states shuld! bz 
bound ia advance to reach agreement in a particular way. Paragraph 
3 of the article was approved by 32(U. S.) votes in favor, 16 opposed, ane 
6 cbstertions.!9* 
“inal y, there was an Iranian proposal to add a new paragranh, readins 


Where an island or islands exist in a region which constitutes © 
eoniinuous continental shelf, the boundary shall be the median jine 
and shall be measured from the low water mark along the eoasts of tho 
cou itries concerned, provided, however, that where special ceircium- 
stances so warrant, the median line shall be measured from the high 
water mark along the coastline of the countries concerned.!5? 


When this proposal was defeated, ° the Iranian representative (Mr. 
Rouhani) stated that the acceptance of the principle of the median line 
as defined. in Article 72, could in no ease infringe the sovereign riehts 
of his country over any island situated on a median line which micht be 
establisFed in the Persian Gulf.15” 

Professor Münch of the Federal Republic of Germany stated, with refer 
ence to paragraphs 1 and 2 of the article, that his government accepted the 
text approved by the majority of the Committee, subject to an interpreta- 
tion of the words ‘‘special eireumstanees'! as meaning that any ex^eptional 
delimita ion of territorial waters would affect the delimitation of the conti. 
nental s ielf.158 

The entire text of Article 72 was approved in Committee IV by 36(U. S.' 
votes in favor, none against, and 19 abstentions.!5?? 

When Article 72 came before the Plenary Session of the Conferenee,!9* 
Mr. Bar: os of Yugoslavia proposed deletion from the text of the words ‘‘anc 
unless another boundary line is justified by special ecireumstanecs,?" 19 
as not justified in any manual on international law. The Iranian Delega 
tion / Mv. Matine-Daftary) supported retention of the words, stating thai 
' Every law which was too strictly worded was inevitably broken," end 
that there was no mention of the clause in international law manuals ‘‘be- 
cause th» continental shelf was a new subject. 182 Save for Spanish lan- 
suege changes recommended by the Drafting Committee, Article 72 was 


Tp 


149 A/CONF.13/C.4/L.28. 150 A /CONF.13/C.4/SR.32, p. 8. 
161 A/CONF.13/C.4/L.28/Rev. 1. 152 A /CONF.13/C.4/SR.33, p. 6. 
153 A/CONF.13/C.4/SR.32, p. 8. 154 A /CONF.13/C.4/SR.33, p. 7. 


155 A /CONF.13/C.4/L.60. 

166 A /CONF.13/C.4/8R.33, p. 7. The vote was 2 votes in favor, 33(U. S.) against 
and 21 abstentions. 

157 Ibid , p. 8. 158 J bid. 

159 Tbid. 160 A/CONF.13/SR.8, p. 3. 

161 A/CONF.13/L.15. 162 A/CONF.13/SR. 9, p. 3. 
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adopted without ehange in Plenary by 63(U. S.) votes in favor, none 
against, and 2 abstentions.!9? 


ARTICLE 7 
(new article) 
This article of the Convention reads: 


The provisions of these articles shall not prejudice the right of the 
coastal state to exploit the subsoil by means of tunnelling irrespective 
of the depth of water above the subsoil.** 


The article had its origin in a proposal, almost identically worded, put for- 
ward by the United Kingdom in connection with Article 2 of the Conven- 
tion (Article 68 of the ILC draft). The Drafting Group of Committee 
IV included the provision as a separate article (Article 73).199 In Plenary 
Session of the Conference the article was adopted, with changes in the 
French and Spanish texts recommended by the main Drafting Committee, 
by 62(U. S.) votes to none, with 4 abstentions.!95 


‘í DISPUTES’? PROVISION 


Apart from the substantive articles of the Convention adopted, certain 
other important matters came before Committee IV and the subsequent 
plenary sessions of the Conference that considered its work, among which 
was the matter of whether there should be a ''disputes"' article relating to 
the articles treating of the continental shelf, as recommended by the Interna- 
tional Law Commission in its 1956 text. Article 73 of the ILC text read: 


Any disputes that may arise between States concerning the inter- 
pretation or application of articles 67-72 shall be submitted to the 
International Court of Justice at the request of any of the parties, 
unless they agree on another method of peaceful settlement.!9? 


Additional proposals in the matter before Committee IV were: an Argen- 
tine proposal to replace Article 78 by an article providing for settlement 
of disputes ‘‘in accordance with the principles of the Charter of the United 
Nations’’;+7° a U.S.S.R. proposal, subsequently withdrawn and then es- 
poused by Venezuela, to delete the words ''at the request of any of the 


168 Ibid. 

164 Final Act, A/CONF.13/L.58; ibid./L.55, p. 4. 

165 A/CONF.13/C.4/L.44. The proposal as put forward by the U.K. began with 
ihe words: ‘‘The provisions of paragraph 1 of this Article shall not prejudice . . .?! 
Prior to the vote on this proposal in Committee IV, Mr. Jhirad of India proposed that 
the paragraph should begin with the words: ‘‘The provisions of these articles shall not 
prejudice ...’’ The United Kingdom representative aceepted the proposal. The 
vote on the proposal as amended was 25 votes (U.S.) in favor, 19 against, and 23 
abstentions (A/CONF.13/C.4/SR. 24, p. 8). 

166 A /CONF.13/C.4/L.65, p. 3; A/CONF.13/C.4/SR.41, p. 7. 

167 A/CONF.18/L.18; A/CONF.13/L.12, Annex II, p. 3. 

168 A /CONF.13/SR.9, p. 3. 

169 ILC Report, 8th Sess., 1956, loc. cit, pp. 44-45. 

170 A/CONF.13/C0.4/L.51; A/CONF,13/C.4/8R.35, p. 8. 
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parties" and replace them by the words ''in aecordance with the statute 
of the Court," 1"! thus eliminating the compulsory aspect of the ILC text; 
two Netherlands proposals, one, to replaee the ILC text by providing that 
disputes concerning Articles 67—72 might, unless another method of set- 
tlement was agreed upon, be submitted to the International Court of Justice 
by ‘‘unilateral applieation"" of any of the parties, thus conforming to the 
wording of the Statute of the Court; and second, a proposal that in the 
case of disputes relating to Article 72, the International Court of Justice 
should have power to decide ex aequo et bono whether a boundary line 
other than that defined in that article was justified by special circum- 
stances; 17? and an Indian proposal to add a proviso to the ILC text to re- 
tain in full vigor exceptions made to the competence of the Court in dec- 
larations under Article 36 of the Statute of the Court"? Each of these 
proposals was in turn defeated in Committee IV, leaving the ILC text to 
be voted upon, which was accepted at the 35th Meeting of the Committee, 
on April 10, 1958, by 33(U. S.) votes in favor, to 15 against, with 14 ab- 
stentions.17* The United States supported the ILC draft."5 That text 
provided that disputes should be submitted to the International Court of 
Justice only if other methods of peaceful settlement were not previously 
agreed upon, and did not therefore exclude such methods. The United 
States, however, saw no need for a provision to the effect that parties to a 
dispute should accept a settlement in accordance with the procedures or 
principles of the United Nations Charter, or which reiterated the provisions 
of the Statute of the Court. States, for the most part, would already be 
so obligated to resort to peaceful procedures, and might resort to the Inter- 
national Court of Justice in conformity with the Statute of the Court. 

In Plenary Session, it developed that there was considerable sentiment 
against including a ‘‘disputes’’ provision in the Convention on the Conti- 
nental Shelf.: Instead, the Conference, at the 17th Plenary Session, 
adopted an ‘‘Optional Protocol of Signature Concerning the Compulsory 
Settlement of Disputes,’’ 1"? applicable to ‘‘ Disputes arising out of the inter- 
pretation or application of any Convention on the Law of the Sea,’’ save 


171 A/CONF.13/0.4/L.59; A/CONF.13/C.4/SR.35, p. 11. 

172 A /CONF.13/0.4/L.62. 173 A/CONF.13/C0.4/L.61. 

174 A/CONF.18/C.4/SR.35, p. 11. The Argentine amendment was rejected by 30 
(U.S.) votes to 25, with 5 abstentions. The Venezuelan (original U.S.S.R. proposal) 
amendment was rejected by 29(U.S.) votes to 26, with 6 abstentions. The Netherlands’ 
first proposal was rejected by 29(U.S.) votes to 25, with 7 abstentions. The Nether- 
lands’ second proposal was rejected by 44(U.S.) votes to 3, with 13 abstentions. The 
Indian amendment was rejected by 25(U.8.) votes to 11, with 25 abstentions. Ibid. 
For the vote on the ILC text, see ibid., p. 12. 

176 A/CONF.13/0.4/SR.34, pp. 5-0. 

176 A/CONF.13/SR.9, pp. 3-4. See also A/CONF.13/SR.13. 

177 The separate Protocol had its origin in Swiss initiative, presented in the form of a 
letter to the President of the Conference (A/CONF.13/BUR/L.3; A/CONF.13/L.40). 
The Optional Protocol of Signature, as amended, was adopted on April 26, 1958, by 52 
(U.S.) votes in favor, none opposed, and 13 abstentions (A/CONF.13/SR.17, p. 12). 
For the text of the Protocol as adopted, see Final Act, A/CONF.13/L.58, ibid./L.57, 
reprinted below, p. 862. 
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disputes with reference to certain articles of the Convention on Fishing and 
Conservation of Living Resources of the High Seas, as to which that Conven- 
tion contains its own specific procedures.'? Accordingly, a ‘‘disputes’’ 
clause was not included in the Convention on the Continental Shelf.!*? 


SEPARATE CONVENTION 


During the course of the discussions in Committee IV the matter of the 
form in which the final instrument emanating from the Committee’s work 
should be east remained undecided. Dr. Garcia Amador of Cuba, member 
of the International Law Commission, suggested that Committee IV con- 
sider embodying the articles in a draft declaration which states would not 
be expected to ratify formally.*° The suggestion did not find favor. 
Certain other representatives favored inclusion of the articles pertaining 
to the continental shelf with articles evolved on other aspects of the law of 
the sea by other committees of the Conference, apparently in a single 
doeument.?! It appeared that the latter were not too clear among them- 
selves as to the scope of the convention envisaged, and a text of such a 
multifarious convention was never circulated either in skeleton form or in 
draft. This may have been the result, in part, of the fact that Committee 
IV concluded its work ahead of the other committees, and that at the time 
that its recommendation was made to the Conference as to the form of its 
work, other committees had not completed consideration of the articles 
before them and had not come to grips with the form in which their 
respective agreed texts should be cast. At the close of its work, Committee 
IV adopted a Canadian proposal (as amended by the U.S.S.R.) stating 
. that Committee IV recommended to the Conference that the results of 
its work be embodied in a convention relating to the continental shelf.'*? 

The matter of the form of the instrument was finally decided in Plenary 
Session of the Conference on April 22, 1958, at the outset of conference 
consideration of the work of Committee IV.7%° At that point, Mr. Jhirad 
of India proposed that the Conference should first decide to incorporate 
the articles on the continental shelf, ‘‘which was an entirely new concept,’’ 
in a separate eonvention.5* He was promptly supported in his proposal 
by Sir Reginald Manningham-Buller (U.K.), Professor Tunkin (U.S.S.R.), 


178 For the text, as adopted by the Conference, of the Convention on Fishing aud 
Conservation of the Living Resources of the High Seas, considered by Committee III, 
see Final Act, A/CONF.13/L.58, ibid./L.54, below, p. 851. The substantive articles of 
that Convention referred to in the Optional Protocol are Arts. 4-8, while the procedural 
articles are Arts. 9-12 of that Convention. 

179 On April 26, 1958, at the 17th Plenary Session, following the adoption of the 
Optional Protocol of Signature Concerning the Compulsory Settlement of Disputes, Art. 
74 was finally put to the vote of the Conference, in order to remove all doubts as to its 
status, with the result that it failed to receive the required two-thirds majority, the 
vote being 38 votes in favor, 20 against, and 7 abstentions (U.S.) (A/CONF.13/SR.17, 
p. 12). 180 A /CONF.13/C.4/SR.36, p. 3. 

181 See A/CONF.13/C.4/SR.37 and 38. 

182 A /CONF.13/C.4/SR.38, pp. 2, 6-7. The vote was 39(U.S.) in favor, and 6 
against, and 7 abstentions. 

188 A/CONF.13/SR.8, p. 5. 184 Ibid., p. 2. 
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and Mi.s Whiteman (U.S.A.), and others. 5* Representatives of Franc, 
Chile, Yugoslavia, Italy, Venezuela and others opposed the Indian pro- 
posal.$ The Conference decided by a vote of 57(U. S.) in favor, 11 
against and 12 abstentions, to include the articles on the continental shelf 
in a seoarate convention.!*? 

Surposingly, the writer gained the impression that representatives cf 
some countries seemed to be under an impression that the United States 
hed to nave the Convention on the Continental Shelf, and that by holdin: 
of’ cu ‘heir assent to a separate convention with reference to the shel. 
somcthing was to be gained from the United States, by way of tradin:. 
witu reference to points stil remaining undecided in other commiticc. 
This view, 1f it existed, was unfounded. The United States Delegation di i 
not eo 10 the Conference with the intention of sacrificing points of import- 
ance on aspects of the law of the sea considered in other committees of ti: 
Conference in order that there should be a Convention on the Continent: ! 
Shelf, 

RESERVATIONS 

Another controversial matter before Committee IV and subsequently. 
in the Plenary Session, was that of whether reservations should be wer- 
mitted to the articles on the continental shelf, and, if so, whether thev 
should ^e limited. 

After considering a list of examples of so-called ''final elauses'' appear- 
ing in various treaties and conventions, supplied by the United Natiors 
Secretariat, Committee IV decided to follow an article permitting ret- 
ervations to all except certain articles to be enumerated. For this purpose. 
the Committee voted separately on each article that it had approved, wits 
the result that it voted that each article from 67 through 74 should h: 
included in the enumeration.** However, the Committee by the narrov: 
vote of 20(U. S.) in favor, 21 against, and 20 abstentions, rejected the 
"reservations" clause as thus formulated when the article was put to the 
vote as a whole.!?? 

In the 13th Plenary Session, however, the Conference adopted a prc. 
posal put forward by Canada that reservations to Articles 67 to 69 shcul : 
be probibited.?! The United States supported the Canadian propcsa. 
taking the view that reservations to certain articles would seriously under- 
mine the Convention29?? However, at the 18th Plenary Session, at the in- 
stance cf the U.S.S.R., a formula proposed as an alternative by the Drart 
ing Committee of the Conference,’ was approved by 43(U. S.) votes i: 
favor, 5 against, and 19 abstentions.?* Accordingly, Article 12, parz- 
graph 1, of the Convention reads: 


185 T'bic., pp. 2-5. 188 Ibid. 

197 Ibic., p. 5. 188 A /CONF.13/L.7. 

189 A/CONF.13/C.4/8R.40, pp. $-6. 

19) [bic., p. 6. The voting took place at a late night session amidst some coufvsior 

191 A/CONF.13/L.16. Subject to re-wording in the Drafting Committee the propose! 
was adopted by 40(U.S.) votes in favor, 4 against, and 19 abstentions (A/CONF.13/ 
SR 9, p. t1). 192 A/CONF.13/SR.9, p. 9. 

133 A/CONF.13/L.32, p. 2; A/CONF. 13/SR.18, p. 2. 

194 Ibi, p. 3. 
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At the time of signature, ratification or accession, any state may make 
reservations to articles of the Convention other than to Articles 1 to 
3 inelusive.!?5 


DENUNCIATION 


Perhaps equally dangerous, from the standpoint of maintaining the 
essenee of the text of the Convention, was the sentiment that appeared 
in Committee IV, and subsequently in Plenary Session, in favor of a pro- 
vision to be included in the Convention permitting denunciation of its 
provisions. The matter of inclusion of a ‘‘denunciation’’ provision was 
rejected in Committee IV, at its 40th Meeting on April 17.:?9 The United 
States strongly opposed the inclusion of such a provision as undesirable.!?" 
However, at the 41st Meeting, certain delegations questioned the wisdom 
of the rejection of the inclusion of a ‘‘denunciation’’ clause and it was 
concluded that the matter should be left to the Plenary Conference.!9?? 

At the 9th Plenary Session of the Conference, this matter along with 
the subjeet of other final elauses was referred to the Drafting Committee 
of the Conferenee.?? The Drafting Committee concluded that a denuncia- 
tion clause was unnecessary." At the 18th Plenary Session, the Confer- 
ence rejected a proposal put forward by Mexico (Dr. Gomez Robledo) to 
include a denunciation clause, by a vote of 12 votes in favor, 32(U. S.) op- 
posed, and 23 abstentions.??: 


OTHER FINAL Provisions 


The Convention by its terms is open for signature until October 31, 
1958,? and for aecession,? by all states Members of the United Nations 
or of any of the specialized agencies, and by any other state invited by the 
General Assembly to become a party to the Convention. It is to come 
into force on the 30th day following the date of deposit with the Secretary 
General of the United Nations of the twenty-second instrument of ratifiea- 
tion or aecession.?* At the end of five years following the entry into force 
of the Convention, request for revision of the Convention may be made by 
any Contracting Party by means of notification addressed to the Secretary 
General of the United Nations.2% The Secretary General has the duty 
of keeping states informed of signatures, ratifications, accessions, of the 
date on which the Convention comes into force, of requests for revision, and 
of reservations.*°° The final article of the Convention provides that the 
original of the Convention, of which the Chinese, English, French, Russian 


195 A /CONF.13/L.55, p. 4. 

196 A /CONF.13/C.4/8R.40, pp. 8-9 (rejected by 5 votes in favor, 17(U.S.) against, 
with 23 abstentions.) 197 Ibid., p. 8. 

198 A/CONF.13/C.4/SR.41, pp. 2-3; ibid./SR.42, p. 2; A/CONF.13/L.12, p. 13. 

199 A/CONF.13/8R.9, pp. 12-14. 

200 Sixth Report of Drafting Committee, A/CONF.13/L.32, p. 3. 

201 A /CONF.13/SR.18, pp. 3-6. 203 Art. 10. 

202 Art, 8. 205 Art. 11, par. 1. 

208 Art. 18, par. 1. The U.N. General Assembly is to decide upon the steps, if any, 
to be taken on the request. Art. 13, par. 2. 

206 Art. 14. 
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aud S»anish texts are ''equally authentic," shall be deposited with the 
Secretery General of the United Nations.?? 


ADOPTION OF THE CONVENTION 


1 


The Convention on the Continental Shelf was approved by the Coi: 
fercaec in Plenary Session, April 26, 1958, by 57 votes in favor ,nelucu ; 
ihat o' the United States), 3 votes opposed, and 8 absteniions.®"® "f 
three cpposimg votes were east by Belgium, the Federal Republie of Cx 
many, aud Japan. The representatives of Belgium and the Fedcral H.- 
pasie of Germany stated that they had voted against the Convinticn 1 
eacse they considered that the criterion of exploitability in Article 67 wrs 
ineorrcet and because they could not support the Convention witho.u 
Article 74 (‘‘disputes’’ clause). The representative of Japan stai:. 
that he voted against the Convention because reservations to Articles C? 
and 68 were not admitted and because Article 74 had been rejected." 


+ 


nM 


EVALUATION 


It iprobably yet too early to prophesy as to the probable extent «2 
ratification of, or accession to, the Convention. Seventeen countries signed 
the Corvention at Geneva, and nineteen other countries have sigued su - 
quens 

Suff^e it to say, however, that regardless of the number of its ratzfic:- 
tions ¿nd accessions, the Convention, together with the greatly simile: 
1956 Titernational Law Commission draft on the same subject, will. : 
the future, doubtless have considerable influence on the content and dires 
tion of the developing international law with respect to the continenti 
shel’, Thus, ratified or unratified, certain tendencies, generally recognizes: 
by staies and set forth in the Convention, cannot fail to have a marked 
imprin: on the course of development of international law concerning the 
contincutal shelf. Some may think that the Convention goes too far; 
others, perhaps a larger number, may think that it does not go far enous à 
ir certain of its aspects. Of course, whether it does or not is a matt: 
of opirion; both views may be warranted in some measure. In any suc. 
assessn ent, it is to be borne in mind that the drafting in such a oor: 
paratively new field was difficult; that the Conference was tinged wi 
polities; that the background of delegates was extremely variant; thet in 
voting it was necessary to procure a majority of two-thirds in Plenary 
Session in order for the Conference to adopt a provision; and that, shou «! 
it be d^sirable, any state party to the Convention may in future request 
revision of the Convention according to its terms. E 


4 


207 Art, 15, 208 A /CONF.13/SR.18, p. 6. 

202 Ib: d. 210 Ibid. 

711Information as of October 30, 1958. Countries signing at Geneva: Argontirs, 
Conada, China, Colombia, Costa Rica, Cuba, Denmark, Dominican Republic, Giors, 
G tatemrla, Haiti, Iecland, Israel, Nepal, Thailand, Uruguay, and Yugoslavia. Suh <^- 
quint sitnatorics: Afghanistan, Australia, Bolivia, Ceylon, Finland, German Pederi 
R^pu*lic, Indonesia, Iran (with reservations), Ireland, Lebanon, Liberia, New Zceolr | 
Ponemo. Portugal, Switzerland, Tunisia, the United Kingdom, the United States, n7 
Vonezue 8. 


A CONSIDERATION OF THE LEGAL STATUS OF THE 
GULF OF AQABA 


By CHARLES B. SELAK, JR. 
Of the District of Columbia Bar * 


The status under international law of the Gulf of Aqaba has come to be a 
matter of concern not only to the several littoral states, but also to the in- 
ternational community. The basie issue, that of freedom of navigation in 
this arm of the Red Sea, has been brought into focus as a result of restrictive 
efforts of several of the coastal states with respect to Israeli shipping, for 
Arab-Israeli hostility has given political, strategic, commercial and even re- 
ligious significance to a water area which, until recently, had attracted little 
attention. Without taking a position on the Palestine question, which re- 
mains essentially political, it is intended herein to deseribe the background 
of the Gulf of Aqaba problem, to explain the several points of view held 
with respect to the Gulf's status, and to consider what principles of interna- 
tional law may be applieable to this water area and the entranees thereto. 

The Gulf of Aqaba is the eastern of two arms into which the Sinai Penin- 
sula separates the Red Sea at its northern extremity ; the western arm is the 
Gulf of Suez, which leads into the Suez Canal. The Gulf of Aqaba is some- 
what over one hundred miles in length, and varies in width between three 
miles on the narrow bay at its northern end and seventeen miles at its wid- 
est point. The mouth—from | Sinai Péninsula headland to Arabian Penin- 
sula headland—is approximately nine miles in width. A. valve-shaped is- 
land at the entrance, however, Tiran Island, further narrows the possibility 
of access to the Gulf, and, in | fact, em ereates two entrances thereto. The 
western and principal entrance passes between Tiran Island and the Sinai 
Peninsula shore. It is approximately four miles in breadth, and has two 
channels, Enterprise Passage and Grafton Passage. The former, which lies 
close to the Sinai Peninsula coast, is the principal shipping channel into 
the Gulf, and the only channel which can be navigated safely by vessels of 
substantial size. Grafton Passage, separated from Enterprise Passage by 
a series of reefs, lies close to Tiran Island. Another island, Sanafir, is 
situated two miles east of Tiran. The eastern entrance to the Gulf passes 
between the two islands and the Arabian mainland, and appears seldom 

i be used since re reefs therein render navigation difficult except for small 
oats. The narrow belt of water between the two islands appears also to 
! be non-navigable because of reefs. References in publie statements have 





* The views expressed herein are the personal views of the author. He wishes to 
express his thanks to Judge Jasper Y. Brinton, formerly President of the Court of 
Appeals of the Mixed Courts of Egypt, for material furnished and valuable suggestions 
made in connection with the article’s preparation. 
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been made both to the Strait of Tiran and to the Straits of Tiran. It is 
unclear which designation is correct. However, the first obviously refers 
to the western and principal entrance, and the second to both entrances. 

For over a thousand years the Gulf has been surrounded by Arab ter- 
ritories. By approximately 700 A.D. the Arab conquest of a large part 
Of the area known today as the Middle East had been completed, and from 
that time until approximately 1517, when the Arab territories surrounding 
the Gulf were brought under the political control of the Ottoman Empire, 
the Gulf apparently was an exclusively Arab water area. From 1517 
until the end of World War I the Gulf was controlled by the ‘Empire. 
During that long period the question of the Gulf’s status does not appear 
to have arisen. When, however, during the Middle Ages a Crusader fleet 
made an incursion into the Gulf and the Red Sea from its base at the 
northern end of the Gulf, the whole Muslim world was shocked at the 
invasion of water areas which constituted a gateway of the pilgrims to the 
Islamic Holy Cities of Mecca and Medina.’ 

Today, four coastal states enclose the Gulf—the United Arab Republie;? 
Saudi Arabia, Jordan [for a short time a member of the Arab Union of 
Íraq a and J ordan],* and Is Israel. Egypt, one of the partners constituting the 
United Arab Republie, is is sovereign of the western or Sinai Peninsula coast, 
and Saudi Arabia of the eastern coast. Jordan and Israel each possess a 
small coastal strip at the very head of the Gulf. The islands of Tiran and 
Sanafir were under Egyptian occupation at the beginning of the Israeli 
drive against Egypt which commenced on October 29, 1956. Neither 
Egypt (UAR), Saudi Arabia, nor Jordan maintains diplomatic relations 
with Israel, nor, in ‘fact, have any of them recognized _ its existence since 
its ts establishment j in the spring of 1948. 


The ancient port of Aqaba fell into decay during the Middle Ages, but 


1See H. L. Hoskins, The Middle East 99 (N. Y., 1954); George Stitt, A Prince of 
Arabia 16 (London, 1948); George Antonius, The Arab Awakening 19 (Philadelphia, 
1938) ; and H. J. Liebesny, «International Relations of Arabia,’’ 1 Middle East Journal 
149 (1947). 

? See 2 Steven Runciman, A History of the Crusades 436—437 (Cambridge University 
Press, 19052). 

3 The union of Egypt and Syria to form the United Arab Republic was proclaimed 
officially on Feb. 21, 1958. N. Y. Herald Tribune (European ed.), Feb. 26, 1958, p. 
2. Text of Proclamation in Egyptian Economie and Political Review, March, 1958, 
p. 26; for Provisional Constitution, see ibid., April, 1958, p. 23, and 13 Comunità In- 
ternazionale 409 (1958). Egypt only has a coastline on the Gulf. 

*O0n March 19, 1958, Iraq and Jordan announced the terms of their new federal 
constitution, which recognizes King Faisal of Iraq as the senior monarch of the Arab 
Union. New York Herald Tribune (European ed.), March 20, 1958, p. 2. Text of 
Constitution in 18 Comunità Internazionale 413 (1958). 

On May 27, 1958, King Faisal of Iraq was sworn in as President of the Arab Union 
when the Federal Parliament held its first session in Amman, Jordan. Washington 
Post and Times Herald, May 28, 1958, p. A5. On Aug. 2, 1958, King Husayn of Jordan 
announced the formal dissolution of the Arab Union of Iraq and Jordan. The Union 
had been de facto terminated by the Iraqi revolt of July 14, 1958. See New York 
Times, Aug. 3, 1958, pp. 1 and 10. 
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sustained a revival during the early part of the nineteenth century. and, I 
1811, was recognized by the Ottoman Government as belongiug, with th: 
Sinai Pminsula, to Egypt because of its regular use by Ezyptien pll- 
orims proceeding overland to Mecca and Medina. In 1892, after Eeyp 
tian pilvrims began to use the sea route to the Muslim Holy Places, the 
Ottcmal Empire resumed possession of Aqaba. In 1902 the Turks oc 
cunicd the neighboring post of Tabah, supposed to be Solomon's anejen 
vot of Ezion-Geber. Great Britain on behalf of Egypt objected to th 
occupation, and the Turks withdrew. The frontier between Mey. 
A0.nLial:yy an Ottoman province, but in effect a British protectorate sire 
i842," and the area which later became the Palestine Mandate, was cc 
umied by the agreement signed and exchanged at Rafah on Octcher } 
1906, between the Commissioners of the Turkish Sultanate and the Com 
missioners of the Egyptian Khedivate, concerning the fixing o£ a Separat 
ing Adrinistrative Line between the Vilayet of Hejaz and Governorate 
of Jerusalem and the Sinai Peninsula. "The frontier was fixed beginnin: 
at Umm Rash Rash or Ras Tabah on the western shore of the Gulf of Aqabe 
(approximately one mile northeast of the town of Tabah) and extending 
in a venp-ral north northwesterly direction to the Mediterranean Sea, pass 
ing 390 meters (approximately 426 yards) southwest of Bir Rafeh (n 
the presat Gaza Strip area) near that sea. Boundary pillars were ercetec 
at intervals along the frontier? This boundary has remained unchanged 
since 196, although it has long ceased to be a mere administrative bound 
ary hetv'een two units of the Ottoman Empire. It is the same as that re 
ferred to as the Egyptian frontier in the Rhodes General Armistice Agree 
meni of February 24, 1949, between Egypt and Israel? The Sinai Pen 
insula taus was included within the territory of Egypt. Since Ezypi 
achievec its formal independence in 1922, it clearly has been sovereigr 


5 Bockground paper on the Gulf of Aqaba, by the Ministry of Foreign Affairs o 
T*rnel (J rusalem, May, 1956), p. 5. 

6 Articl’ on the Gulf of Aqaba in Encyclopedia Britannica, Vol. 2 (14th ed.). 

*Hoeskits, op. cit, at p. 61, states that Egypt’s status as a British proteetocet- 
'fexis'od in most essentials since 1877 and in all since 1914." The Anglo-Eeyptin 
cercemen’ of Sept. 7, 1877, ''to all intents envisaged Great Britain as the proteio 
of E ypiian territorial interests." Ibid. p. 60. It was in 1882, however, that 
Britis: troops actually occupied Egypt. See C. B. Selak, Jr., ‘‘The Suez Canal Bess 
Agicomer of 1954," 49 A.J.ILL. 487-505 at 490 (1955). On Dee. 18, 18:4. Grem 
Dritai" d'elared the abolition of Ottoman suzerainty over Egypt (108 Brit. and For 
State Papers 185 (1914-Part II)), an act accepted retroactively to Nov. 5, 1914, uv 
the Tirki.h Republie, successor state to the Ottoman Empire, through the Treaty o" 
lavsavrno of July 23, 1923 (117 ibid. 543-591 at 549 (1923)). 

8 Fo- ti xt of agreement, see 99 ibid. 482—484 (1905-1906). 

9 T.N. Seeurity Council, 4th Year, Official Records, Spec. Supp. No. 3; 6 Revue 
grypt onte de Droit International 299-308 (1950); J. C. Hurewitz, Diplun "cy 
iue Near and Middle East, Vol. IT, pp. 299-304 (Princeton, 1956); Israeli Foi: 
Mir, try 3aekground Paper on Gulf of Aqaba, op. cit, pp. 3-6. 

uC eat Britain and Egypt, 1914-1951, Royal Inst. of Int. Affairs, Infc. ipn. 
No. 19 pr. 8-9 (London, 1952). 
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of the western shore (Sinai Peninsula eoast) of the Gulf of Aqaba from 
Ras Tabah southwards.: 

The Hejaz’s independence of the Ottoman Empire was recognized for- 
mally on December 10, 1916, by the United Kingdom, France and Russia, 
following the ‘‘Arab Revolt’’ against the Turks. In the summer of 1917 
Colonel T.E. Lawrence and the Hejaz Army captured Agaba. The Treaty 
of San Remo of April 25, 1920, gave the United Kingdom an '' A" Mandate 

lf for Palestine, which included Trans-J ordan." 12 In 1922 the Palestine Man- 
dàte was divided into two parts, Palestine proper and the Amirate of 
“Trans-Jordan, and Abdullah, son 102 King Husayn of the Hejaz, became 
Amir of Trans-Jordan. No effort was made at that time to define the 
border between Trans-Jordan and the Hejaz, sinee the Hashemite family 
ruled both areas. When King Husayn was forced to abdicate in 1924 as 
a result of the invasion of the Hejaz by the Saudi dynasty of Nejd, he 
took refuge in the Aqaba region. In July, 1925, a Saudi attack on the 
area being anticipated, Great Britain, as the Mandatory Power, ejected 
King Husayn, who retired to Cyprus. Britain then began to administer 
the Aqaba-Ma’an area as a part of Trans-Jordan.?? Lb Ë 
Asof January 8, 1926, the Sa’ud dynasty incorporated the Hejaz into 
its dominions, and by the Treaty of Jidda of May 20, 1927,14 the British 
Government recognized the complete and absolute independence of His 
Majesty the King of the Hejaz and Nejd and its Dependencies. As of 
September 2, 1982, King ’Abd al-Aziz ibn Sa’ud changed the name of 
his consolidated domain to the Kingdom of Saudi Arabia, the Arabia of 
the Sa’uds. 

A dispute regarding the border between Trans-Jordan and the Hejaz 
made it expedient to append an exchange of notes to the Treaty of Jidda 
to provide that the frontier should run as follows: 


11 A contrary view is expressed by L. M. Bloomfield, Egypt, Israel and the Gulf 
of Aqaba in International Law (Toronto, Canada, 1957). Bloomfield asserts that 
Turkey never recognized that an area south of a line drawn from Tabah to Suez, 
the South Sinai Peninsula, formed a part of Egypt, and states that Egypt was merely 
given administrative rights over this area by the 1906 agreement (p. 139). He eon- 
eludes (p. 164) that therefore Egypt ‘‘does not enjoy territorial water rights in the 
Gulf of Aqaba.’’ Although he admits that neither Turkey nor the United Kingdom 
have made claims with respect to this area in recent times, he asserts that ‘‘this 
does not necessarily imply a renunciation in International Law of such claim, if it 
exists.’’ (p. 142. He suggests a U.N. trusteeship over this area to assure the 
maintenance of the international eharaeter of the Strait of Tiran and the Gulf of 
Aqaba (p. 165). 

Inasmuch as the agreement of 1906 concerned only the fixing of an administrative 
line between Egypt, then a part of Turkey, and Palestine, also a part of Turkey, it is 
difficult to see why a distinction should be made between the northern and southern 
parts of the Sinai Peninsula. In any event, Egypt since 1922 appears to have ex- 
ercised undisputed sovereignty over the whole peninsula. 

12 Stewart Perowne, The One Remains 10 (London, 1954). 

13 Article on Gulf of Aqaba in Encyelopedia Britannica, Vol, 2 (14th ed.). 

1411 C. V. Aitchison, A Collection of Treaties, Engagements and Sanads 189 and 227 
(5th ed., Delhi, 1933). On the birth of Saudi Arabia, see Benoist-Mechin, Ibn Saud, 
ou La Naissanee d'un Royaume (Paris, 1955), trans. into English by Denis Weaver, 
under the title, Arabian Destiny (London, 1957). 
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From the intersection of meridian 38?E and parallel 29?35'N to a 
pint on the Hejaz Railway two miles south of Mudawwara. From 
this voint it proceeds in a straight line to a point on the Gulf of Aqaba 
two wiles south of the town of Aqaba."* 


This hne purported to be only a de facto administrative frontier, and not 
a definitive boundary, since the exchange of notes referred to ‘‘favorabic 
eireumstenees [which] will permit a final settlement of this question.’ *° 
King ’And al-Aziz, who regarded the incorporation of the ÁAqaba-Ma'an 
crea inte Trans-Jordan as a usurpation of territory which righttully be 
, ngec tc the Hejaz, insisted upon this qualification. 

The T'eaty of 1927 was extended by exchanges of notes i» 1936 aid 
again in 1943, without reference to a final boundary settlement between 
Trans-Jo ‘dan and Saudi Arabia. There has been no boundary setilement 
since Trans-Jordan on March 22, 1946, ceased to have mandate status. At 
the prese it time Saudi Arabia elearly is sovereign of the eastern littoral oi 
ihe Gulf of Aqaba from a point two miles south of the town of Aqaba to 
the Gulf’; entrance. 

Jorcar and Israel each possess a small coastal strip on the truncated 
hay at the very head of the Gulf. That of Jordan is approximately four 
iniles in breadth, and that of Israel, five miles in breadth. When in 1922 
Palestine proper and Trans-Jordan were separated, the boundary was 
iraced from a point two miles west of the town of Aqaba northward alone 
the Wadi al.Arabah.'! This boundary was fixed upon in 1949 by the 
Jordania.i-Israeli Mixed Armistice Commission as the Armistice line he- 
tween Israel's territory of the Negev and the Hashemite Kingdom of Jor- 
dan (as Trans-Jordan came to be called as of April 26, 194939  ]srzel 
Sceured control of that part of Palestine known as the Negev, including tae 
fve-mile strip on the Gulf of Aqaba, during the hostilities which followed 
the termi 1ation on May 15, 1918, of the British Mandate for Palestine, and 
{he proclamation of the state of Israel at approximately the same time." 
I-rael's port of Elath (Eilat) is situated on this five-mile strip. 


15 Aitehi on, op. cit., p. 229. 

16 [bid., p. 230. And see exchange of notes between the United Kingdom aad 
Səudi Arabian governments of Oct, 3, 1943, Treaty Series No. 13 (1947), Cmd, 7061 
(Dritisl), ind 145 Brit. and For. State Papers 157—158 (1943-1945). 

17.4 f'Memorandum on the Application of the Mandate for Palestine i Trans 
Jordan’? vas approved at Geneva, September 16, 1922, and provided that: ‘Trens 
Jordan .. . eomprises all territory lying to the east of a line drawn from a poit tvo 
miles west of the town of Aqaba on the Gulf of that name up the center of tho Waci 
e) Arahah, Dead Sea and River Jordan to its junction with the River Yarmuk; iore 
un the eeiter of that river to the Syrian frontier." League of Nation. Ofüeirl 
Journal, November, 1922, p. 1390; 17 A.J.I.L. Supp. 172 (1923); 1 Hudson, liti 
national Legislation 120-121 (Wash, D. OC. 1934). 

18 Sec Jcrdanian-Israeli General Armistice Agreement of April 3, 1949, U.N. Doc. 
8/132, as corrected April 21, 1949, U.N. Security Council, 4th Year, Offieial Revords, 
Spee. Supp. No. 1, Art. V, and Map I of Annex I; also U. S. Dept. of State, Document. 
oul State Papers, Vol. I, No. 14 (May, 1949), pp. 806-809, at 807. Sec also Ri phi el 
DPotal, The Kingdom of Jordan 48 (Princeton, 1958). 

10 See ar'iele by Harry Gilroy, ‘f ‘Pearl of Negev’ may Earn its Name,” in N. Y. 
Times, Àpr l 11, 1954, which refers to Israel's ‘‘five mile strip on the Gulf of Aqaba.’’ 
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With respect to the islands of Tiran and Sanafir, Egyptian Delegate 
Azmi informed the Security Council-on February 15, 1954, that the is- 
lands had eonstituted Egyptian territory since 1906, at the time of the 
delimitation of the frontier between Egypt and Palestine.? Under date 
of Mareh 31, 1957 ; however, the Saudi Arabian Government addressed a 
circular note to the missions of "friendly Governments" in Jidda, which 
asserted that the islands ‘tare Saudi Arabian property. 7721 A memo- 
randum attached to a letter dated April 12, 1957, from the Permanent 
Representative of Saudi Arabia to the United Nations, addressed to the 
Secretary General, stated that ‘‘these two islands are Saudi Arabian.” ?? 
Egypt does not appear to have questioned this Saudi e claim’ of sovereignty. 

The claims of the coastal states of the Gulf with respect to breadth of 
territorial sea and eontiguous zones may be summarized as follows: 





(a) Saudi Arabia: Territorial Waters Decree of May 28, 1949. 


Article 5. The coastal sea of Saudi Arabia lies outside the inland 
waters of the Kingdom and extends seaward for a distance of siz 
nautical males. 


Article 9. With a view to assuring compliance with the laws of the 
Kingdom relating to seeurity, navigation, and fiseal matters, mari- 
time surveillance may be exercised in a contiguous zone outside the 
coastal sea, extending for a further distance of six ‘nautical miles and 
measured from the base-lines of the coastal Sea, provided however, 
that nothing in this article shall be deemed to apply to the rights of 
the Kingdom with respect to fishing.” 


(b) Egypt: Territorial Waters Decree of January 15, 1951. 


Article 3. Identical with Article 5 of the Saudi decree of May 28, 
1949. 


Article 9. Identical with Article 9 of the Saudi decree of May 28, 
1949, except that after the phrase ‘‘extending for a further distance 
of six nautical miles,’’ it continues, ‘‘beyond the six nautical miles 
measured from the baselines of the coastal sea; but no provision of 
this article shall affect the rights of the Kingdom of Egypt with re- 
spect to fishing." ?* 


(e) Jordan: Jordan has no outlet to the high seas except the four- 
mile strip of coast at the port of Aqaba. Fisheries Act No. 25 of 
December 2, 1943, states, Article 2, that: ‘* "Transjordan includes that 
part of the sea which is contiguous to the coast of Transjordan and 
T within a‘distance of three nautical miles from the low-water 
ine.' 


20 See Verbatim Record of the 659th Meeting of the Security Council, Doc. S/P.V. 659 
(Feb. 15, 1954), p. 53. 

21 Note of 29 Sha'ban 1376, corresponding to March 31, 1957. 

22 See U.N. Doe. A/3575, April 15, 1957, p. 3. 

23 Decree No. 6/4/5/3711, May 28, 1949, Umm alQura (Mecea), May 29, 1949; 43 
A.J.LL. Supp. 155 (1949); Laws and Regulations on the Regime of the High Seas, 
United Nations Legislative Series, Vol. I, p. 89 (N. Y., 1951). Italics added. 

24 Decree of Jan. 15, 1951, Al-Wagayih al-Misriyah (Official Journal), Vol. 78, No. 
6, Jan. 18, 1951; Laws and Regulations on the Regime of the High Seas, op. cit., Vol. 
T, p. 307. 

?5 Laws and Regulations on the Regime of the "Territorial Sea, United Nations 
Legislative Series, p. 522 (N. Y., 1957). 
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(d) Israel: Territorial Waters Decree of September 11, 1955, as follows: 


The maritime frontier of the State of Israel is placed at a distance 
of siz nautical miles from the coast measured from the low-water line, 
and the areas of the sea between the low-water line as aforesaid and 
the maritime frontier, together with the airspace above them, con- 
stitute the maritime areas of Israel.?9 





Since the Gulf of Aqaba is only seventeen miles in breadth at its widest 
point, and only three miles in breadth on the bay at its head, it is obvious 
that the several national claims to_jurisdiction overlap at some, points, and 
especially on the bay. Further, Enterprise Passage being the only prac- 
ticable channel for access to the Gulf, ships proceeding. to-or-coming from 
Aqaba, or Elath must of necessity transit the territorial sea of Egypt. 
The question of freedom of navigation in the Gulf of Agaba was raised 
initially by certain aetions of the Egyptian Government against Israeli and 
Israeli-connécted shipping. Egypt-does not appear, however, to have 
brought into issue the status of the Gulf per se. 

In 1946, two years before Israel became a state, the Arab League had 
instituted a boycott of the Zionists of Palestine?! After Israel's estab- 
lishment in May, 1948, hostilities broke out between Israel and several of the 
surrounding Arab states, including Egypt. The Egyptian Government 
prescribed visit and search measures at the Suez “Canal v with respect to ships 
proceeding to Israeli ports,?? and later extended, these measures to the Gulf 
of Agaba.”® MM 

The Egyptian Government justified sueh measures by asserting that the 
Palestine hostilities of 1948 eonstituted a state of War between Egypt and 
Israel, a eondition whieh, it has maintained, was not terminated by the 
signing of the Rhodes General Armistice Agreement on February 24, 1949. 
Its reasoning has been that the agreement merely ended active hostilities 


and was not equivalent to a treaty of peace.” It has concluded that in 


26 Territorial Waters Deeree of 24 Elul 5715 (Sept. 11, 1955), Yalkut Hapirsumim 
(Official Gazette), No. 442, Sept. 22, 1955; U.N. General Assembly, Doc. A/CN.4/99/ 
Add. 1, p. 16; 50 A.J.I.L. 1001 (1956); Yearbook of the International Law Commission, 
1956, Vol. II, p. 54(A/CN.4/ Ser.A/1956/Add. 1). 

27 See. B. Y. Boutros-Ghali, **The Arab League, 1945-1955,’’ International Con- 
eiliation, No. 498, pp. 406-421 (May, 1954, but written and published in the spring 
of 1955). 

28 J, C. Hurewitz, **Unity and Disunity in the Middle East,'' ibid., No. 481, p. 240 
(May, 1952); U.N. Press Release SC/1567, Jan. 28, 1954. 

29 According to Hoskins, op. cit. 70, Egyptian measures against Israeli shipping in 
the Gulf were undertaken in the summer of 1950, when ‘‘the Egyptian Government pro- 
ceeded to install shore batteries near the tip of the Sinai Peninsula to command the 
entrance to the Gulf of Aqaba. From this point of vantage control could be exercised 
over all shipping in the Gulf of Aqaba and vessels could be prevented from passing to 
the emergent Israeli port of Elath.’’ The same writer states that the Egyptian Under 
Secretary for Foreign Affairs justified Egypt’s action by asserting that ‘‘Egypt’s 
sovereignty over navigation in her territorial waters is affirmed by international law.’’ 

c0 Egyptian Delegate Azmi summarized the Egyptian position in the Security Council 
on March 12, 1954. He stated that since ‘fan armed struggle has taken place between 
Egypt and other Arab States on the one side and Israel on the other . . . the description 
to be given this state of affairs is not affected by the absence of a declaration of war 
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consequence of this condition the international law of war rather than the 
international law of peace is applicable to Israeli shipping in the Strait of 
Tiran, and that, accordingly, passage of Israeli shipping into and through 
the Gulf cannot be regarded as ‘‘innocent.’’ 31 

A recent article in the military section of an Egyptian review has raised 
the additional question of ‘‘Israel’s right to occupy Elath itself,"' reasoning 
that since the occupation by Israeli forces of the southern Negev and Elath 
took place after the signing of the Rhodes General Armistice Agreement on 
February 24, 1949, such occupation was a violation of the agreement. s2 — 


of the traditional kind or by the lack of recognition of Israel by the Arab States, 
and there can be no doubt that a war has taken place between Egypt and Israel.’’ 
He stated further that ‘fan armistice, an agreement between belligerents, has never been 
eonsidered to put an end to a state of war or to create a state of peace, even that type 
of armistice agreements which have come to be known as ‘capitulation armistices,’ 
where obviously no likelihood of further recourse to arms exists, for example the 1871 
and 1918 armistices with Germany.’’ Citing English and American authorities, in- 
cluding a U. S. Court of Claims decision (Walter v. The Government of the United 
States of America, June 28, 1948), he asserted ‘‘it is clear from the foregoing that an 
armistice does not end a war, since it is recognized that a state of war does not end 
until a peace treaty has been ratified.’’ 

On Egypt’s visit and search measures, Mr. Azmi asserted that Egypt was exercising 
a legitimate right of self-defense which the duty of self-preservation gives to belligerent 
nations. U.N. Security Council, Verbatim Record, 641st Meeting, Mareh 12, 1954, 
S/P.V. 661, pp. 10-15. 

31 An editorial in the Egyptian Gazette of March 7, 1957, at p. 2, entitled ‘‘Tiran 
and the Law,’’ asserted that ‘‘since the Armistice Agreement was signed in 1949 ships 
of all nationalities have used the Tiran Strait with no obstruetion on the part of 
Egypt.... Egypt has only insisted on stopping ships flying the Israeli flag because 
they do not belong to a ‘neutral’ state, and, as such, cannot be considered as exercising 
the right of innocent passage . . . international law is divided into two sections— 
the Law of War and the Law of Peace. What should be applied (with respect to 
Israeli shipping) in the case of Tiran Strait and the Suez Canal is the Law of War 
and not the Law of Peace . . . Egypt has officially announced that she is in a state of 
war with Israel, and by the mere fact of signing the Armistice Agreement, which 
ended the fighting, both sides admitted that the state of war exists . . . the agreement 
itself says that it is only a prelude to the conclusion of peace." 

The editorial added that ‘‘the Tiran Strait falls in the same category as the 
Dardanelles (which) lead to the Blaek Sea. Both the Gulf of Aqaba and the Black 
Sea border on more than one state. But there is one difference between the Gulf of 
Aqaba and the Black Sea. In the ease of the Black Sea the States bordering on it have 
been there from time immemorial but the state of Israeli is still a neweomer in the 
Gulf of Aqaba and has not so far received recognition of the states whieh eontrol the 
Gulf... the right of innocent passage through the Dardanelles in time of peace was 
only introduced by a series of international treaties after years of war. The last of 
these treaties was the Montreux Convention of July 20, 1936, which, while accepting 
the prineiple of free navigation, gave Turkey the right to prohibit passage of ships 
of any state at war with her.!! 

s2 The article, entitled ‘‘The Trouble About Aqaba,’’ appeared in the Egyptian 
Economie and Political Review, February, 1957, Military Section, pp. XI-XII. It 
asserted that until the question of Israel's ; right to occupy Elath is settled, ‘‘the 
fundamental issue as to whether the waters of Aqaba are or are not an international 
waterway cannot be discussed. . Egypt is a belligerent, and the recent Israeli ag- 
gression . . . underlines the state of war that exists between her and the Israelis. 
In sueh eireumstanees the Gulf of Aqaba must inevitably play a major military part 
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‘Ti braeh Government has asserted vigorously that the Gulf of Aqahe. 
and tae Strait of Tiran should be free and open to all shipping, including 
its own. Through its representative on the Security Council, the Israel 
(G0 erum ent has efinued that ‘‘there is no value whatever in the Durpt.er 
contention that ‘an armistice does not put an end to a state of wat.’ "' 
‘he Per nanent Representative of Israel at the United Nations a.ldcessea 
a letter dated January 29, 1054, to the President of the Security Coil, 
tu eh eh was attached a memorandum dated January 28, 1954, whieh cori 
manned that 


n“ 
Mr 


— — ————— —————— dod — nine - 


tı ler secirity and the security of her long Red Sea and Sinai coastline... . Egypt 
"n, ` gi imate rights of self-defense . . . the Israeli argument that Egypt is blov vy 
vt: rix tional waiervay is defeated by the Israelis themselves, who have <o tor 
ile to give tho world any precise indications as to the exact location of their 


Hog ly Psal boundaries. . . . Whether Elath is or is not Israeli territory roaains ? 
subject of debate. 


1 


t 
i 


tt... The fact that Israel today occupies Elath can be partly traced to tho circum- 
otam:: anl motives affecting Britain when the Mandate boundaries were established 
i^ 1919. Aware of the military and political importance of the Gulf of Aqaba... 
oritain ar anged that the Palestine Mandate territory inelude Elath ard a few iunirel 
verds of f.ontaze on the Gulf to separate Egypt and the new Amirate of Tran- Jor lan. 
Wati tie British withdrawal from Palestine in 1948, Israeli forces oecupiced Biata, 
viere {uey have remained ever sinee, a serious threat to Arab security and an nalar vi 
o stack violating the freedom of passage between Egypt and Jordan. 


‘Tyrael action in the South eame after the Armistice Agreement of February 24th 
end m ecleir violation of its terms . . . the Israelis were determined to secure a rovl- 
hold o» the Gulf of Aqaba . . . for only an outlet on the Gulf could enable thera to grin 
Pecdss do tic Red Sea and beyond to the Indian Ocean without being eoimpellel to go 
t' rough the Suez Canal. ... In addition, the subsoil of the Negev coutuined a variety 
of importout mineral deposits... 


5... tne Southern Negev was since June 1948 under Jordanian control... ii% 
British for:es in Aqaba (were) the main Jordanian defense . . . although the Friisi 
CGovermiment had repeatedly expressed the view that Israel had no elaim or iieht to 
occupy the area of the Southern Negev, orders came from London on Marci 10 (1919) 
... thet Jritish forces were not to interfere . . . unless attacked ... Jordonian 
forces were faced with an intolerable situation on the night of March 10, aud withdrew. 
T'o neat. morning unopposed Israeli forces occupied (Elath)."" 


“3Israch Delegate Abba Eban summarized the Israeli position in the S2-uri.y 
Council on July 26, 1951, when he refered to what he called ‘‘The legitimacy oc the 
Eegvption biockade’’? and ''the contradiction between this practice and t e Arun he 
Arreement.'’? He asserted that 'fthis Armistice Agreement is not a mere su pens on 
o* Lostiutics, leaving belligerent rights intact. This Agreement, as its o n iot coi 
stuntly reiterates, is a permanent and irrevocable renunciation of all ostile ats... 
It is vain ior Egypt to hark back to a previous era in which The Hague regik tion; 
of 19); deined an armistice as a mere suspension of hostilities. . . . What i4 ike 
roevancy 07 this traditional concept of armistice to a specific Armistice Agrocme.it 
winse text recognizes neither war nor belligerency and declares instead that: ‘Tus 
Agreement .. shall remain in force until a peaceful settlement between the purties 
is nehieod. .. .'?"' Mr. Eban further asserted that Egypt ‘‘manufactured’' tle 
*'ihecry of a state of war’’ for the ''sole purpose of creating a ‘legal’ pre:ex- for 
tho Suez blcekade," and concluded with the statement that * my Government instructs 
m? to diela e that Isracl is in no state of war with Egypt and denies that Egypt las 
tle least right to be at war with Israel." U.N. Security Council, Official iecoris, 
640th Alcatiig, July 26, 1951, S/P.V.549, pp. 3-12. 


iy 
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on January 25, 1954, regulations were instituted by Egypt to prevent 
passage of ships to the Israeli port of Eilat. Whether such inter- 
ference is carried out at the Suez Canal or from Egyptian positions 
overlooking the Gulf of Agaba they are equally piratical and illegal. 
The denial by the Security Council of Egypt’s alleged rights of war 


renders thé blockade practices in the Suez Canal and in “the Gulf of 
Eilat (Aqaba) comprehensively il illegal.“ 


The Permanent LEN E Mr. Abba Eban, was referring to the Se- 
curity Council’s resolution of September 1, 1951, and cited it a having 
decided that Egyptian interference with Israeli shipping was “an abuse 
of the exercise of the right of Visit; search and seizure,’ ' and as based on 
the prineiple-that since the General Armistice Agreement of 1949 marked 
the permanent end of the military phase of the conflict and specifically 
forbade all hostile acts, ‘‘neither party could reasonably assert that it was 
actively a belligerent or required to exercise the right of visit, search and 
seizure for any legitimate purpose of self-defense.’’ 3° 

There has been some interference with non-Israeli-connected shipping 
proceeding to Aqaba. On July 1, 1951, the British ship Empire Roach, 
cleared by Egyptian customs authorities at Suez for the port of Aqaba, 
was stopped by an Egyptian patrol vessel in the Strait of Tiran." In the 
late summer of 1955 the British ship Anshun, carrying Jordanian pil- 
grims from Aqaba to Jidda, was fired on by Egyptian shore batteries as 
a result of a misunderstanding. 

In September, 1955, the Egyptian Government put into effect a regula- 
tion requiring vessels intending to enter the Gulf of Aqaba to secure a per- 
mit to do so from the Egyptian Blockade of Israel Office 72 hours before 
making the trip.? Israeli Prime Minister Ben Gurion told the Israeli 
Parliament on October 18, 1955, that this regulation was aimed at shipping 
destined for Elath, and characterized it as not only contrary to Security 
Council il resolutions. but—also. to principles of international al law relatin®to 
freedom of shipping in open waters and in straits connecting seas. On 
September 12,1955, the British Foreign Office issued a statement to the 
effect that the Gulf must be regarded as an international waterway, with 
“free access to the ships. of all nations, and on November 7 British Foreign 
Secretary Macmillan told the House of Commons that the United King- 
dom Government had made it clear that it did not ''reeognize the legality 





| of the blockade of Israel nor the right of thé Egyptian Government to grant 
lor withhold permission to ships to use the international channel at the 
‘mouth of the Gulf of Aqaba.” 3° When the Jordanian Government ex- 


34 U.N. Doc. $/3168/Add. 1 (Jan. 29, 1954), p. 3. 

35 U.N. Doc. 8/2322. 

86 U.N. Doe. $/3168/Add. 1 (Jan. 29, 1954), p. 2. 

87 Hoskins, op. cit. 70. 

88 Al-Akhbar (Cairo daily), Sept. 11, 1955. 

39 N. Y. Herald Tribune (European ed.), Sept. 18, 1955, p. 3; Great Britain, Parl. 
Deb. (Hansard), House of Commons, Official Report, Vol. 545, No. 48, Nov. 7, 1955, 
Col 1454; and see comment by Moshe Perlmann, ‘‘The Middle East in the Summer 
of 1955,” 6 Middle Eastern Affairs 258-270, at 258-259 (1955). 
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eessec objections to the regulation, the Egyptian Government made speciel 
avrzag ments for Jordanian shipping. 

O 1 October 29, 1956, Israeli forces launched an offensive against Egy-- 
tian fo-ces in the Sinai Peninsula. Shortly thereafter Israeli troops seize: 
Eeyptian positions at Sharm al-Shaikh and Ras Nuzrani, commanding th^ 
ertrance to the Gulf of Aqaba, and forced the withdrawal of such igyptica 
ferees es were in occupation of Tiran and Sanafir Islands.*° 

The (sraeli Government was reluctant, in spite of two United Natio, 
reso.utions of February 2, 1957, “calling on Israel to complete its wit! - 
die. al behind the Armistice demarcation line without further Geay. ` 
‘o rumcve its forces from positions commanding the entrance to th» Gul 
jest Egyptian measures against Israeli shipping be reinstituted. It sough: 
à guarentee that, in return for withdrawal, the Gulf would remain ope: 
to its slipping, and would be unequivocally recognized as an internationr! 
waterwey.*? 

Although Prime Minister Ben Gurion initially rejected, by letter of Febr- 
uary 7, 1957, a plea from President Eisenhower for Israeli withdrawal," 
the Israeli Government later announced, on March 1, 1957, that it had dc 
vided or ‘‘full and prompt withdrawal from the Sharm al-Shaikh crea anc 
the Gaza Strip, in compliance with General Assembly resolution 1124 (XT, 
of February 2, 1957." Foreign Minister Golda Meir, in making this an- 
nouucen ent to the U.N. General Assembly, noted that: 


Our sole purpose has been to ensure that, on the withdrawal of Isracl. 
forces, continued freedom of navigation will exist for Israel aad inter. 
national shipping in the Gulf of Aqaba and the Straits of Tiran. 


She referred to a United States memorandum to Israel of February 11. 
1957, which discussed international rights in the Gulf of Aqaba, aud cem- 
sented that: 


My Government has subsequently learned with gratification that other 
lead ng maritime Powers are prepared to subscribe to the doctrine set 
out nm the U. S. memorandum of 11 February and have a similar inten- 
tion to exercise their rights of free and innocent passage in the Guir 
and the Straits. 


LÍrs. Mei’ added that: ‘‘In the light of these doctrines, policies and arange- 
wents by the United Nations and the maritime Powers, my Government is 
confident that free and innocent passage for international and Isracli ship- 


40 Annu: l Report of the Seeretary-General on the Work of the Organization, 16 Juno 
'^56-18 Jane 1957, General Assembly, 112th Sess, Official Records, Supp. No. 1 
(A /L.91), pp. 8-10. 

4235 Dest. of State Bulletin 327-328 (1957); The Times (London), Feb. 4, 1957, 
p. 8. The two U.N. resolutions called attention to earlier resolutions on the same 
; .bjeet of Nov. 2, 4, 7 and 24, 1956, and Jan. 19, 1957. See Annual Report of Sec. 
^ 9,, Op. c f, 8-22, 

‘2N. Y. Herald Tribune (European ed.), Jan. 5-6, 1957, p. 1, and Feb. 2i, 1927, 
rp. 1. Sce uso Annual Report of Sec. Gen., op. cit. 22. 

43 N. Y. Uerald Tribune (European ed.), Feb. 9-10, 1957, p. 1. 
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ping will continue to be fully maintained after Israel's withdrawal." ** She 
was referring to plans for a United Nations force to assume responsibility in 
the Sharm al-Shaikh area. 

President Eisenhower had stated on February 20 that: 


With reference to the passage into and through the Gulf of Aqaba, 
we expressed the eonvietion that the gulf eonstitutes international 
waters ar and that no nation has the right to-prevent-free and innocent 

passage in the gulf. We announced that the United States was pre- 
pared to exereise this right itself and to join with others to seeure gen- 


eral recognition of this right.** 


On March 1 U.S. Ambassador Henry Cabot Lodge on behalf of his govern- 
ment weleomed Israel's announcement of intention to withdraw. He told 
the General Assembly that: 


Once Israel has eompleted its withdrawal in accordance with the resolu- 
tions of the General Assembly, and in view of the measures taken by 
the United Nations to deal with the situation, there is no basis for 
either party to the Armistice Agreement to assert or exercise any bel- 
ligerent rights.*9 


On the same day Ambassador Lodge referred to a United States aide-mé- 
moire to Israel dated February 11, 1957, made public February 17. The 
aide-mémoire reads as follows: 


The United States believes that the Gulf eomprehends international 
waters and that no nation has the right to prevent free and innocent 
passage in the Gulf and through the Straits giving access thereto. We 
have in mind not only eommereial usage, but the passage of pilgrims 
on religious missions, which should be fully respected. 

The United States reealls that on January 28, 1950, the Egyptian 
Ministry of Foreign Affairs informed the United States that the 
Egyptian occupation of the two islands of Tiran and Sanafir at the 
entrance of the Gulf of Aqaba was only to protect the islands them- 
selves against possible damage or violation and that ‘‘this occupation 
being in no way conceived in a spirit of obstructing in any way in- 
nocent passage through the streteh of water separating these two Is- 


44 General Assembly, lith Sess., Off. Records, 666th Plenary Meeting, March 1, 1957 
(A/P.V. 666), p. 1275. Mrs. Meir summed up Israel's policy re the Gulf and the 
Straits as follows: 


‘The Government of Israel believes that the Gulf of Aqaba eomprehends interna- 
tional waters and that no nation has the right to prevent free and innocent passage in 
the Gulf and through the Straits giving aecess thereto, in aecordance with the gen- 
erally accepted definition of those terms in the law of the sca... Israel will do 
nothing to impede free and innocent passage by ships of Arab countries bound to Arab 
ports, or any other destination. . . . Israel will protect ships of its own flag exercising 
the signs of free and innocent passage on the high seas and in international waters. 
Interferenee, by armed foree, with ships of Israel flag exercising free and innocent 
passage in the Gulf of Aqaba and through the Straits of Tiran will be regarded by 
Israel as an attack entitling it to exercise its inherent right of self-defense under 
Article 51 of the United Nations Charter. . . ."' Ibid. 1276. 


45 36 Dept. of State Bulletin 389 (1957). 
46 Ibid. 433 (1957); General Assembly, 11th Sess., Official Records, 666th Plenary 
Meeting, March 1, 1957 (A/P.V. 666), p. 1278. 
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lands from the Egyptian coast of Sinai, it follows that this passage, the 
only practicable one, will remain free as in the past, in conformity 
with international practices and recognized principles of the law of 
nations."' 

In the absence of some overriding decision to the contrary, as by 
the International Court of Justice, the United States, on behalf of 
vessels of United States registry, is prepared to exercise the right 
of free and innocent passage and to join with others to secure general 
recognition of this right. 


Mr. Lodge added that the views expressed in the aide-mémoire are to be 
understood in the sense of the relevant portions of the Report of the 
United Nations International Law Commission on the Law of the Sea 
eovering the Commission's work at its Eighth Session, from April 23 to 
July 4, 1956.* 

At a press conference on March 5, 9d Seeretary of State Dulles re- 
ferred to the Gulf 2t Aqaba problem as ‘‘a highly complicated question of 


pias tine tt — — — aman 


international law." He observed that 


in one sense of the word the Straits of Tiran are territorial, because 
they are less than six miles wide and the generally aecepted zone of 
territorial control is three miles. .. . But it is also a principle of 
international law that even though waters are territorial, if they give 


^ A ——— M ——M as ae 


access to a body of water whieh e comprehends International waterways, 
there is a right of free and innocent passage . .. the United States 
view is that the passage should be open unless there ls a contrary 
decision by the International Court of Justice. 


Mr. Dulles added, in response to a query regarding occupation of Tiran 
and Sanafir Islands after Israeli evacuation, that oceupaney by Egypt 
had been arranged between Saudi Arabia and Egypt in 1950, when 
Saudi Arabia had consented to such occupation, and suggested that ‘‘ 
have no reason to believe that that arrangement will be altered.’’ *? 

During consideration by the General Assembly in February-March, 
1957, of the qúestion of Israel's withdrawal from the entrance to the 
Gulf, the Arab delegates expressed the belief that the problem of Israel’s 
right to free passage through the Gulf went to the very roots of the 
Palestine question, and ought to be dealt with in the context of a final 
solution of that question.’ 

Mr. Krishna Menon of India called attention to a statement of Secretary 
General Hammarskjold to the effect that ‘a legal. controversy exists as to 
the extent of the right of innocent passage through these waters, ? 50 
and suggested that, such being the case, ‘‘the General Assembly cannot 
decide a legal controversy.” He added, however, that 


4736 Dept. of State Bulletin 432 (1957); General Assembly, lith Sess. Official 
Records, 666th Plenary Meeting, March 1, 1957 (A/P.V. 666), pp. 1277-1278. 

18 36 Dept. of State Bulletin 482—489 (1957). 

59 See, for example, the comments of Lebanese Foreign Minister Charles Malik, 
General Assembly, llth Sess. Official Records, 659th Plenary Meeting (A/P.V. 659), 
Feb. 22, 1857, pp. 1193-1197; and of Iraqi Foreign Minister Fadil Jamali, ibid., 
661st Plenary Meeting (A/P.V. 661), Feb. 26, 1957, pp. 1215-1221. 

$0 Citing U.N. Doc. A/3512 (Jan. 24, 1957), par. 24. 
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all the existing evidenee . , . is on the side that these waters are 
territorial waters, and the two countries concerned are Saudi Arabia 
and Egypt. I would say that this is an inland sea. 


Mr. Menon based this belief upon the faet that various states have held 


that gulfs and bays indenting their territories with mouths wider than^ 
that of the Gulf of Aqaba are territorial." All the water areas which 
"he eited are indentations in the territory of one state only. ~ 
Statements of representatives by various maritime Powers, however, sup- 
ported the position taken by Israel. On March 1, 1957, French delegate 
Georges-Picot observed that: 


The French Government considers that the Gulf of Aqaba, by 
reasons partly of its breadth and partly of the fact that its shores be- 
long to four different States, constitutes international waters. Conse- 
quently it believes, that, in conformity with international law, freedom 
of navigation should be ensured in the Gulf and the straits which give 
access to it. In these circumstances no nation has the right to pre- 
vent the free and innocent passage of ships, whatever their nationality 
or type. 

.. . [t considers that any obstruction of its freedom of passage 
would be contrary to international law and would, accordingly, entail 
a possible resort to the measures authorized by Article 51 of the U.N. 


Charter. 
. In its view none of the States bordering on the Gulf of Aqaba 
is in a state of war with any other... .9? 


Mr. Noble, delegate of the United Kingdom, observed on March 4 that 
he had listened with interest to Mr. Menon's comments, but that: 


. . . he overlooked one fact essential to consideration of this prob- 
lem: the faet that, unlike the fjords of Norway or Hudson Bay in 
Canada, or the Hudson River here in New York, or any of the_other 
instances which Mr. Menon quoted, the Gulf of Aqaba is not only 
bounded at its narrow point of entry by two different countries, 
Egypt and Saudi Arabia, but contains at its head the ports of two 
further countries: J ordan and Israel. This simple, undeniable fact 
is in itself enough to put it in a different category from any of the 
inland waters mentioned by Mr. Krishna Menon. 

It is the view of Her Majesty’s Government in the United Kingdom 
that the Straits of Tiran must be regarded as an international water- 
way, through whieh the vessels of all nations have a right of passage. 
Her Majesty's Government will assert this right on behalf of all 
British shipping and is prepared to join with others to secure general 
recognition of this right.*? 


On the same day Mr. Vitetti of Italy noted that: 


. we consider that the Gulf of Aqaba is an international water- 
way and that no nation has the right to prevent free and innocent 
passage in the Gulf of Aqaba and through the Straits giving access 
thereto. \/ 


61 General Assembly, 11th Sess., Official Records, 665th Plenary Meeting (A/P.V.665), 
March 1, 1957, pp. 1267-1274. 

52 Ibid., 666th Plenary Meeting (A/P.V.666), March 1, 1957, p. 1280. 

53 General Assembly, llth Sess., Official Records, 667th Plenary Meeting (A/P.V.667), 
March 4, 1957, p. 1284. 
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He challenged a statement on innocent passage which had been made by 
Mr. Menon in the address previously referred to, that ‘‘first of all, one 
must prove innocence,” "t by observing that: 


This interpretation would nullify the rule of innocent passage, since 
it is obvious that, if it were valid, the littoral States would no longer 
have the duty of justifying their refusal of passage to a vessel on 
specific occasions and for specific reasons; rather, it would rest with 
the vessel to prove that its passage was innocent.’ 


At the same meeting the delegate of The Netherlands stated that: 


The Netherlands Government is in full agreement with the state- 
ments made by Israel, the United States, France and a number of 
other eountries to the effect that passage through the Straits of Tiran 
should be free, open and unhindered for the ships of all nations. My 
Government bases its opinion on the following reasons: 


First, inasmuch as the Gulf of Aqaba is bordered by four different 
States and has a width in excess of the three miles of territorial 
waters of the four littoral States on either side, it 1s, under the rules 
of international law, to be regarded as part of the open sea. 

Secondly the Straits of Tiran consequently are, in the legal sense, 
straits connecting two open seas, normally used for international 
navigation. i 

Thirdly, in regard to such straits, there is a right of free passage 
even if the straits are so narrow that they fall entirely within the 
territorial waters of one or more States. "This rule was acknowledged 

y.by the International Court of Justice in the Case of the Corfu Channel 
' (Corfu Channel ease, Judgment of Dec. 15, 1949: ICJ Reports, 1949, 

p. 241) and also by the International Law Commission in its report 
for 1956 (A/3159). 

Fourthly, if a strait falls entirely within the territorial waters of 
one or more of the littoral States, there is still the right of innocent 
passage, but then the littoral States have the right, if necessary, to 
verify the innocent character of the passage. 

Fifthly, this right of verifieation, however, does not exist in those 
cases where the strait connects two parts of the open sea.*? 


The delegates of Belgium, Sweden ** and Denmark 5? stated support 
for the position that the Gulf has an international eharaeter and that its 
entrance constitutes an international waterway free to innocent passage 
of all shipping. 

Mr. Pearson of Canada had suggested at the 660th Meeting of the Gen- 
eral Assembly that ‘‘it should be agreed and affirmed by us that there 
should be no interference with innocent passage or any assertion of 
belligerent rights in the Straits of Tiran." He added at the 667th Meet- 
ing that ‘‘the Assembly should recommend and the parties should agree— 
as a political and not a legal act—that there should be no interference 
with the innocent passage of ships through the waters concerned.’ In 


64 Ibid., 665th Plenary Meeting (A/P.V.665), March 1, 1957, p. 1271. 

58 Ibid., 667th Plenary Meeting (A/P.V.667), March 4, 1957, pp. 1287-1288. 

58 Ibid. 1288. 57 Ibid. 1296. 

58 Ibid. 1303. 89 Ibid. 

60 Ibid. 1296. For earlier statement, see ibid., 660th Plenary Meeting (A/P.V.660), 
Feb. 26, 1957, p. 1203. 
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earlier meetings it had been suggested by the delegates of Ceylon ® and 
Belgium © that the question might properly be referred for a legal solu- 
tion to the International Court of Justiee. When Mr. Lall of India said 
at this meeting that ''it has not been eontended seriously that the General 
Assembly ean settle a legal issue of this nature. . . . My delegation takes 
the view that it eannot possibly be settled here what the legal rights are 
in the Gulf of Aqaba and the Straits of Tiran,” ° he was re-emphasizing 
a point made at an earlier meeting by his colleague, Mr. Krishna Menon. 

On March 8, 1957, Secretary General Hammarskjold announced that 
Israeli forces had that day evacuated Sharm al-Shaikh and Tiran Island. 
The positions which they surrendered were occupied by a 250-man de- 
tachment of the United Nations Emergency Force (UNEF), consisting 
mostly of Finns, which assumed control of the Gulf’s entrance under an 
agreement between the United Nations and the Government of Egypt, an 
agreement which would be terminated by arrangement between the Secre- 
tary General and the Government of Egypt.® 

A new element was added to the controversy by the entry of Saudi Arabia 
into the dispute. By letter of January 14, 1957, the Permanent Repre- 
sentative of Saudi Arabia, Shaikh Abdullah al-Khayyal, informed the 
Secretary General that since October 29, 1956, there had been a series of 
incidents whereby Israeli warships and military planes had assaulted 
Saudi Arabian positions near the mouth of the Gulf of Aqaba. He re- 
ferred to specifice instances as having taken place on January 5, ll and 
12, and stated that ‘‘the Saudi Arabian defense forces in the Aqaba Gulf 
have been under repeated instructions to refrain from being provoked to 
military action except in self-defense,’’ and, suggesting that ‘‘the fore- 
going situation is likely to aggravate the maintenance of peace and security 
in the area,’’ expressed the hope 


that the United Nations, in order to enforce its resolutions and to 
fulfill its declared intention in preserving peace and security in the 
region, will be able to find the means to intervene in this matter.® 


On March 17, 1957, Mecca daily Al-Bilad al-Saudiyah printed an official 
Saudi Arabian Government statement which asserted that the Gulf of 
Aqaba was not an international waterway, but rather a ''elosed Arab 
gulf," and that its waters constituted ‘‘Arab territorial waters.’’ The 
statement further asserted that ‘‘the Saudi Arabian Government will never 
|allow the establishment of any right of Israel in the Gulf of Aqaba.” 
Reference was made in the statement to the Gulf as ‘‘a natural passage for 


61 Ibid., 644th Plenary Meeting (A/P.V.644), Jan, 28, 1957, p. 974. 

62 Ibid., 649th Plenary Meeting (A/P.V.649), Feb. 1, 1957, p. 1041. 

63 Ibid., 667th Plenary Meeting (A/P.V.667), March 4, 1957, pp. 1301-1302. 

6t Ibid., 668th Plenary Meeting (A/P.V.668), March 8, 1957, p. 1314. 

65 Barrett MeGurn, ‘‘ Guarding the Gulf of Aqaba,"' N. Y. Herald Tribune (European 
ed.), April 23, 1957, p. 4. See report of Secretary General on basic points for presence 
and funetioning in Egypt of U.N.E.F. (U.N. Doe. A/3375), and Report of Secretary 
General on arrangements concerning status of U.N.E.F. in Egypt (U.N. Doe. A/3526). 

66 U.N. Doe. A/3499, Jan. 15, 1957. 
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the caravans of Muslim pilgrims going to the Holy Places’ (Mecca, and 
Medina). A few days earlier Mecca weekly Hira had contained two 
editorials which strongly denounced any attempt to give the Gulf an 
international status. 

The Merch 17 statement was followed by a more elaborate statement in 
the cireu ar note of March 31, referred to above." This statement ss- 
serted that 


tho s.raits separating these two islands (Tiran and Sanafir) aro 1 ndor 
the control and jurisdiction of the Kingdom of Saudi Arabia. Like- 
wise, the sea-water around those islands and straits are Saudi Arabian 
territorial waters. The above-mentioned straits were and still are 
loekel... the straits of the Gulf of Aqaba may be by no means 
considered open straits. Any attempt to consider these straits as 
international straits will be regarded as an encroachment on the Saudi 
Arabian Kingdom and a threat to its integrity. 


The note referred to Article 10, paragraph 8, of the Constantinople Con- 
vention of 1888, and suggested that 


it apoears, from the record of the negotiations which resulted in the 
eouelasion of the Convention, that the inclusion of that provision, 
aimec at leaving the Gulf of Aqaba and its straits outside the scope 
of the order of the free passage defined for the Suez Canal... is an 
asserted recognition that the Gulf of Aqaba is a locked Arab Gulf 
witheut any international character, and that its waters together 
with the waters of the inlets and straits are territorial waters locked 
in the face of international navigation. 


On March 29 Israeli Prime Minister Ben Gurion told a French news- 
paper correspondent that ''any attempt by Egypt or Saudi Arabia to 
impose a blockade against Israeli shipping in the Gulf of Aqaba will obliec 
my countiy to exercise its right of self-defense.’’® Although, according 
to a BBC broadeast of March 6, the Israeli Prime Minister had stated thet 
his goverr ment no longer regarded the Armistice Agreement with Evyrt 
as being ir force, other official Israeli pronouncements would seem to contre- 
dict this s‘atement. While it is unclear whether or not Saudi Arabia has 
ever regarded itself as being at war with Israel, there is no doubt but that 
no arnisti:e agreement ever was signed with Saudi Arabia, although suca 
agreements were signed with Egypt, Jordan, Lebanon and Syria. 


at Note 2' above. 

63 Por text of Constantinople Convention, see 3 Moore's Digest 264-266; 3 A. LT. 
Supp. 123 (1909). 

By Ictter dated April 12, 1957, to the Secretary General, the Saudi delegate to the 
United Nat ons presented this point of view to that body. It was contained ia aa 
attached memorandum, which asserted that ‘‘the Gulf of Aqaba cannot be considered 
an open waterway and any attempt at giving it an international character will constitute 
an cneroaeh nent on the sovereignty of Saudi Arabia and a threat to its territorial 
«ecuriiy."" The memorandum added that *'Israeli planes and ships some four months 
ngo attacked positions inside Saudi Arabia, at the time when Israel forces were oc- 
eumying the Egyptian territory at Sharm al-Shaikh. This proves Israel intends to 
force a riglt of passage through the Gulf, threatening the security of the arca"! 
U.N. Doc.A/3575 (April 15, 1957), p. 3. 

CON. Y. Herald Tribune (European ed.), March 30-31, 1957, p. 3. 
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Early in May, 1957, the Saudi Arabian Government addressed a eireular 
note to the various Muslim missions in Jidda, and sent a letter to the 
Seeretary General of the United Nations, wherein the eomplaint was made 
that on April 30 and May 1 an Israeli naval demonstration comprising 
Israeli warships had taken place in Saudi and Egyptian territorial waters 
in the Gulf of Aqaba. Several subsequent complaints also were made. 
The Israeli Government denied these allegations, and also denied that it 
had, as alleged, committed any act of interference with the Muslim pil- 
grimage, or had any intention of doing so.”° 

During the June 8-13 visit of King Saud to King Husayn of Jordan, 
a joint communiqué was issued which stated that since pilgrim travel from 
the port of Aqaba was unsafe because of the ‘‘aggression of Israel in this 
Arab Gulf,’’ the two governments had decided to announce that travel 
by sea of pilgrims from the port of Aqaba was not desirable. At the end 
of the visit a concluding joint communiqué announced that the Gulf of 
Aqaba constitutes a ‘‘regional Arab water." The communiqué expressed 
the hope that all Muslim states would support this position. An article in 
Al-Bilad al-Saudiyah of June 27, 1957, under the headline: ‘‘The Saudi 
Arabian Kingdom Emphasizes its Rights in the Waters of the Gulf of 
Aqaba,” stated that a note had been sent to the United States Government 
in which ''the right of the Saudi Arabian Kingdom to the Arab waters 
in the closed Gulf of Aqaba was emphasized," and in which the statement 
appeared that ‘‘Saudi Arabia does not recognize any right for non-Arab 
ships to pass through this Gulf and the straits leading thereto.’’ *: 

In a July 4 address to visiting Muslim leaders in Mecea, on the occasion 
of the 1957 pilgrimage, King Saud emphasized the Saudi Arabian position 


70 Letter dated May 7, 1957, from the Permanent Representative of Saudi Arabia 
to the Secretary General, U.N. Security Council (8/8825, May 9, 1957). This was 
followed by several letters to the President of the Security Council, alleging Israeli 
naval and/or air demonstrations in Saudi territorial waters in the Gulf, as follows: 
May 27, 1957 (8/3833, May 28, 1957); June 5, 1957 (8/3835, June 6, 1957); June 
19, 1957 (8/3841, June 20, 1957); June 24, 1957 (8/3843, June 25, 1957); July 2, 
1957 (S/3846, July 2, 1957) ; and July 10, 1957 (8/3849, July 11, 1957). 

By letter dated June 10, 1957, to the President of the Security Council, the Perma- 
nent Representative of Israel to the United Nations stated that: 


*'The Government of Israel has noted a series of complaints by Saudi Arabia 
alleging that Israel naval vessels have violated Saudi Arabian territorial waters and 
have attacked Saudi coastal positions along the shore of the Gulf of Aqaba, and that 
Israel military aircraft have circled over Saudi Arabian positions. 


‘(The Government of Israel denies these allegations categorically. The incidents 
alleged have never taken place. Israel naval forces are under strict instructions not to 
violate the territorial waters of Saudi Arabia and not under any circumstances to attack 
other vessels or coastal positions. . . . Israel aircraft are under strict orders to respect 
the airspace of all other countries. . . . The Government of Israel, so far from inter- 
fering in any way with the traditional pilgrimage, has declared its desire to place all 
possible facilities at its disposal. . . . Never on a single occasion has Israel prejudiced 
the Mecca pilgrimage in any way, nor has she any intention of doing so."' U.N. Doe. 
A/3838 (June 10, 1957), p. 1. 


71 Al-Bilad al-Saudiyah, June 18, 14, and 27. Al-Bilad of June 29 published the 
text of the note from Saudi Arabia to the United States Government. 
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on the Gulf of Aqaba, and asked the support of the Islamic world for 
that position. Saudi Arabia’s position on the Gulf of Aqaba was again 
raised during the Twelfth Session of the General Assembly, on Oetober 
2, 1957, when the Saudi representative, Ahmad Shukairy, stated that: 


The Gulf of Aqaba, basically, is not an international question. . . . 
The Gulf of Aqaba is a national inland waterway, subject to absolute 
Arab sovereignty. ^ The geographical location of the Gulf is conclusive 
proof of its national character. It is separated from the Red Sea by a 
chain of islands, the largest being Sanafir and Tiran. The only 
navigable entranee— which, itself, is within Arab territory—does not 
exceed 500 metres. Thus, by its configuration, the Gulf is im the 
nature of a mare clausum, which does not belong to the class of inter- 
national waterways. ... The Gulf is so narrow that the territorial 
areas of the littoral States are bound to overlap among themselves, 
under any kind of measurement, even if we assume that the Gulf 
comprehends part of the high seas. 

In the second place, the Gulf of Aqaba is of the category of historical 
gulfs that fall outside the sphere of international law. The Gulf is the 
historical route to the holy places in Meeca. Pilgrims from different 
Muslim countries have been streaming through the Gulf, year after 
year, for fourteen centuries. Ever since, the Gulf has been an ex- 
elusive Arab route under Arab sovereignty. It is due to this un- 
disputed fact that not a single international authority makes any men- 
tion whatsoever of the Gulf as an international waterway open for 
international navigation. 

It was last year, in the aftermath of aggression waged against Egypt, 
that the Gulf was claimed as comprehending an international water- 
way ... Israel has not withdrawn from the Gulf ... Israel war- 
ships, still in the Gulf, are one aspect of aggression. The resolution 
of November 2, 1956 calling for withdrawal of Israel behind the 
Armistice lines remains unimplemented as far as the Gulf is con- 
cerned. 

Israel . . . has no right to any part of the Gulf. Israel's claim 

. eould only be argued on the United Nations Plan of Partition 
or the Armistice lines. On either ground, the claim of Israel falls to 
the ground. On the plan of partition, Israel cannot claim Eilat 
before Israel is confined to the lines of the plan. . . . With regard to 
the armistice lines . . . under the express provisions of the armistice 
agreements, the armistice lines are purely ‘‘dictated’’ by ‘‘military 
eonsiderations''and have no political significance. 

Thus the area under Israel is nothing but a military control without 
sovereignty whatsoever. Israel has no sovereign status in the Gulf 
of Agaba. Israel's position is one of aggression... . 


Mr. Shukairy commented as follows with respect to suggestions that the 
legal status of the Gulf be submitted to the International Court of Justice 
for an opinion: 


. our respect for the Court is unreserved and unlimited. But 
the matter is not to be decided exclusively on judicial grounds. The 
question involves matters of the highest order pertaining to pilgrimage 
and other national and political considerations. As a keeper of the 
Holy Places, His Majesty King Saud is not prepared to expose to 
question any matter touching upon the Holy shrines and the free 
passage of pilgrims to Mecea. 


X 
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On innoeent passage he remarked: 


In spite of divergencies of opinion on every question falling within 
the province of international law, not a single legal precedent has 
declared a right of passage, innocent or otherwise, in a closed or in- 
land water.” 


On March 3, 1958, during the first meeting of the First; (Territorial Sea) 
Committee of the International Conference on the Law of the Sea at 
Geneva, Mr. Shukairy recorded a Saudi Arabian reservation that his 
country’s participation in the conference ‘‘should never be construed as 
recognition of Israel in any nature whatsoever.’’ He asked that a general 
article be inserted in the draft convention to the effect that the text applied 
only to the law in time of peace and not in time of war, and stated the 
position that peacetime rules such as innocent passage were inapplicable 
not only in ease of open conflict, ‘‘but even when normal relations between 
two states do not exist. . . . When recognition is withheld or denied, it is 
inconceivable how the rights and duties as set out in the draft could be 
applied." Mr. Shukairy warned that the Arab states will insist on de- 
nying innocent passage to Israeli shipping in all Arab waters until the 
'fgenuine state of war" in the Middle East is ended.'* 

Thus, while Israel and certain of the principal maritime Powers have 
expressed the p position that the Gulf of Aqaba contains international waters, 
‘and that the Strait of Tiran is an international waterway through. which 
' the right of Innocent passage exists for Israeli and all international ship- 
ping, Egypt and Saudi Arabia, in particular, have taken issue with this 
position. ‘Saudi Arabia 's position that the Gulf is an Arab mare clausum 
is, of course, most at variance with the views of those who regard it as 
having’ an international character. = 

Both Egypt and Saudi Arabia appear to regard Israel’s possession of a 
five-mile strip on the Gulf as military possession without real sovereignty. 
On this question, it is clear that under the Palestine Partition Plan of 


liNovember 29, 1947, Israel was awarded the southern Negev, including 
|| this coastline. Israel's advance into the area was made in early March, 


1949, i.e., after the signing of the Egyptian-Israeli Armistice Agreement 
on February 24, 1949. It appears, however, that at this time there were 
no Egyptian, but only Jordanian, troops in the southern Negev area.’ 
Consequently it may be argued that the Armistice Agreement with Egypt 
is irrelevant with respect to the southern Negev, since Egyptian troops 
were not committed there. The Jordan-Israel Armistice Agreement was 
signed on April 3, 1949, after the advatice to Elath had been completed. 
It provided, inter alia, that EH 


in the sector from a point on the Dead Sea to the southernmost point of 
Palestine, the Armistice Demarcation line shall be determined by ex- 
isting military positions as surveyed in March, 1949, by United Na- 


72 General Assembly, 12th Sess., Official Records, 697th Plenary Meeting (A/P.V.697), 
Oct. 2, 1957, p. 233. 

73N, Y. Herald Tribune (European ed.), March 4, 1958, p. L. 

74 Bee note 32 above. 75 See note 18 above. 
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tiois observers, and shall run from north to south as delineated c : 
Mt p 1 in Annex I of this Agreement. 

Tho Armistice Deniareation line, as indicated on the map, follows the Wae 
al-Aralah and hence the historie boundary between Palestine and Jorda:. 
Consequently, in terms of the Armistice Agreements, a strong arounier! 
cau be nade for Israel's right to possession of its coastline on the Gulf « 
Aqaba. dust what is the legal nature of this possession, however, is sour 
what vaclear. As Mr. Pearson of Canada and Mr. Shukairy of San: - 
Arabia have pointed out, the Armistice Agreements are not to be on 
stvucd as establishing political or territorial boundaries, or to prejude. 
or confirm any political or territorial right or claim or boundary, and vor: 
aclineated without prejudice to rights, claims and positions o° the peri. 
as regerds an ultimate settlement of the Palestine question. M: 
Shukany has suggested that Israel should not be permitted to claim ih. 
Negev area until it has complied with the original Palestiue Purtit'o: 
Plan, which would involve giving up certain other areas which were to Lave 
been À ab under that plan.'* This point may have an important bearin 
upon airy legal decision made with respect to the Gulf's status by an ap- 
propriae authority. 

Kevpt and Israel appear to differ on the nature of the Eeyptian-Israc : 
Armistice Agreement. On the general question of an armistice agreement. 
the Briish jurist, Sir Hersch Lauterpacht, has stated: 


Armistiees or truces, in the wider sense of the term, are all agrec- 
ments between belligerent forces for a temporary cessation of 10s- 
tilities. They are in no wise to be compared to peace . . . becers> 
the condition of war remains between the belligerents themselves. 
anc between belligerents and neutrals, on all points beyond the mero 
cessation of hostilities . . . the right of visit and search over neuiva! 
me'ehantmen therefore remains intact as does likewise the riekt 1? 
capture neutral vessels attempting to break a blockade and the righ 
to selze contraband of war... 

£. general armistice is a cessation of hostilities which, in con:re- 
distinction to suspension of arms with their momentary and loca: 
mil'tary purposes, is agreed upon between belligerents for the whole 
of ‘heir forees, and the whole region of war... 

Everybody agrees that belligerents during an armistice mav, ovi 
side the line where the forces face each other, do everything aud 
anything they like regarding defense and preparation of offense '? 


The American publicist, Charles Cheney Hyde, quotes the United State 
War Department Rules of Land Warfare of 1940 as defining an armis ier 
to mean ''the cessation of active hostilities for a period agreed upon be 


79 S.e remarks of Mr. Pearson, General Assembly, 11th Sess., Official Recorls, 600t 
Mesting (A/P.V.660), Feb. 26, 1957, p. 1208, and remarks of Mr. Shukairy, 10.. 
iSt: Soss, 697th Plenary Meeting (A/P.V.697), Oct. 2, 1957, p. 233. 

7. Sce. Art, IV, par. 3, and Art. V, par. 2, of the Egyptian-Israeli Armistice Asror 
ment, and Art, II, par. 2, of the Jordan-Israeli Armistice Agreement. The former 
Agreemert is cited in note 9 above; the latter in note 18 above, 

7° A/P.V.697, op. c.t. 233. 

792 Opoenheim, International Law: Disputes, War and Neutrality 546 -551 (Tth ed.. 
1952, Sir H. Lauterpacht). 
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tween belligerents." He refers to the Hague Regulations as defining 
armistices as ‘‘a elass of agreements purporting to suspend military opera- 
tions," and observes that Article 37 of such regulations states that ''gen- 
eral armistiees . . . usually precede the negotiations for peaee, but may be 
concluded for other purposes." 8 Hyde’s general position appears to be 
that an armistice agreement is entered into in contemplation of, or as a first 
step towards, the conclusion of a treaty of peace, but is not a substitute 
therefor. 
In a recent article entitled ‘‘The Nature and Scope of the Armistice 
Agreement,''?! Colonel Howard S. Levie observes that ‘‘it may be stated 
las a positive rule that an armistiee agreement does not terminate the state 
of war existing between the belligerents, either de jure or de facio, ànd 
"that the state of war continues to exist and to control the actions of neutrals 
as well as belligerents.'" ** On the specifie question of the Arab-Israeli 
armistice agreements, Colonel Levie states that: 


Israel complained to the Security Council asserting that the four 
armistice agreements (with Egypt, Jordan, Syria and Lebanon) had, 
in effect, terminated the state of war between all the belligerent 
parties. Egypt, on the other hand, contended that the state of war 
continued despite the armistice agreements and that the blockade 
(of the Suez Canal and later of the Gulf of Aqaba) was legal. The 
Security Council on September 1, 1951, passed a. resolution calling 
upon Egypt to lift its blockade. (Security Council, Sixth Year, 
Official Records, 558th Meeting). This action of the Security Council 
has been construed as indicating that a general armistice is a kind. of 
de facto termination of war. It is considered more likely that the 
Security Council’s action was based upon a desire to bring to an 
end a situation fraught with potential danger to peace than that it 
was attempting to change a long established “rule of international law. 
By now it has surely become fairly obvious that the Israeli-Arab 
General Armistice Agreement did not ereate even a de facto termina- 
tion of the war between those states.® 


Colonel Levie adds that ''it is apparent that the failure, in an appropriate 
ease, to include within an armistice a clear provision with regard to naval 
blockade, and naval warfare generally, can be the cause of serious diffi- 
culties and, perhaps, even of the resumption of hostilities.” After citing 
examples, including the Israeli-Egyptian Armistice Agreement, Colonel 
Levie observes that ‘‘the foregoing discussion has, it is believed, indicated 
the necessity of including in an armistice agreement specific and precise 
provisions with regard to naval warfare, blockades, ete.''5* He observes 
a trend, however, whereby the armistice agreement is becoming more final 
in charaeter.55 





803 Hyde, International Law, Chiefly as Interpreted and Applied by the United States 
1783 (1945 ed.). The Hague Regulations were annexed to the Hague Convention of 
1907 respecting the Law and Customs of War on Land, 2 Malloy’s Treaties 2287. 

8150 A.J.I.L. 880-906 (1956). 82 Ibid. 884. 

83 Ibid. 880. 84 Ibid. 904, 906. 

85 Ibid. 906. In this connection see the address made by Department of State Legal 
Adviser, Herman Phleger, at the 49th Annual Meeting of the American Society of 
International Law, April 29, 1955, wherein he observed, referring to the Korean 
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A “Special Correspondent’’ of The Times of London, in a recent artic's, 
has talen a contrary position with respect to the Egyptian-Israel A cmistice 
Agreerient.** THe has observed that: 


... the armistice operated to deprive Egypt of any continued 
rivht to blockade Israel or to interfere with foreign vessels bourd 
fo^ Israel. Normally ...an armistice agreement does not operat; 
to terminate the legal state of war. It is also arguable that ¢:: 
arnistiee does not even put an end to the rights of the belhgeren:s 
to visit and search neutral vessels or to seize contraband and te ce: 
fo:ee a blockade. The armistice merely ends hostilities between tho 
arned forces of the belligerents. In all the circumstances of (v 
dispute between Egypt and Israel, however, it seems probable that the 
ar nistice agreement did more than this. 


The eo'respondent has relied primarily upon the Security Council resol..- 
tion of September 1, 1951, to uphold his thesis that the Armistice Agrc.:- 
ment ooerated to deny the exercise of belligerent rights at sea.? He hes 
eoncluced that: 


This resolution of the Security Council creates for Egypt a les: 
ob'igation which she is not free to disregard. It will be noted that ibe 
resolution does not purport to be based so much on the speciai stati s 
of the Suez Canal as on the provisions of the armistice agreement. 
This being so, the situation resulting from the armistice would eaval!v 
nezative the claim of Egypt to exercise belligerent rights in the 
Straits of Tiran. 


The Canadian lawyer, Bloomfield, in his recent book on the Gulf of 
Aqaba, eoneludes that: 
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Armistico Agreement, that it was ‘‘more like a treaty of peace than an armistico 
agrceme it, But that seems to be the style now. The armistice terminating hostilitics 
Letvvon Israel and the surrounding countries, and that concluding the Inlo-Chüic 
hostiliti 3, are of the same nature.’’ 1955 Proceedings, American Society of Int: 
national Law 98. 

e March 8, 1957, p. 11. 

67 The writer cited the resolution, the particularly relevant sections of whicù arc. 
follows: 

“The Sceurity Council. . . . Considering that since the Armistice regime. . `% 
of a pe manent character, neither party can reasonably assert that it is actively ^ 
belligere it or requires to exercise the right of visit, search and seizure for any legitimn:c 
purpose of self-defense; 

‘(Finds that the maintenance of the practice mentioned . . . is inconsistent with 
the cstaolishment of permanent peace in Palestine; 

t‘ Finis further that such practice is an abuse of the exercise of the right of visit, 
search aid seizure; 

‘Further finds that the practice cannot in the prevailing cireumstanees bo justifi. 
on tho grounds that it is necessary for self-defense; 

'f And further noting that ... sanctions applied by Egypt to certain ships whicu 
have vis ted Israel ports represent unjustified interference with the rights of natioxs 
to navigute the seas... ; 

‘(Calls upon Egypt to terminate the restrictions on the passage of intcrnat‘on:1 
ecoumeore al shipping and goods through the Suez Canal wherever bound... ./ U.N, 
Doe. 8/7322. 
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No state of war existed or exists between Egypt and Israel by virtue 
of the fact that both are members of the United Nations Organization, 
and such a state of war is . . . incompatible with the obligations and 
duties of member states. Egypt is not entitled to exercise belligerent 
rights in the Gulf of Aqaba or elsewhere.*? 


Thus conflicting persuasive arg euments have been advanced with respect 
to the nature of the Egyptian- Israeli Armistice Agreement insofar as it has 
a bearing upon freedom of passage for Israeli shipping in the Gulf of 
Aqaba. It is submitted that a definitive determination of this question 
may be important to any final de determination of Israel's status with respect 


— -— = 


to use of the Gulf. "There would seem to be no question but that the right 
of passage through an international waterway which lies within the terri- 
torial sea is affected by a state of war. Consequently, if Egypt and Israel 
are at war, and if the Rhodes General Armistice Agreement of February 
24, 1949, does not have a special character which makes it more final than 
the traditional armistice agreement, a statement contained in a recent 
study on passage of ships through international waterways in wartime 
would be particularly relevant. Professor Baxter states the following: 


The practices followed by states would seem to indicate that the 
recognition of any right of passage through international waterways 
for enemy warships when _the littoral state is a belligerent would be 
altogether unthinkable. No more can it be expected Aliat littoral statés 
should deny themselves the opportunity of visiting, searching and 
seizing merchant ships passing through the waterway. The corre- 
sponding right of neutral warships and innocent merchant vessels to 
make use of the waterway must, under modern conditions, take second 
place to the legitimate need of the littoral state to defend itself and 
to derive strategic advantage from its control of the waterway. How- 
ever, international law must require that the authority of the littoral 
state be exercised reasonably and with due regard to the seriousness 
of the danger anticipated.” 


Having discussed questions raised with respect to Israeli shipping in 
the Gulf by the possible existence of a state of war, we may turn to a con- 
sideration of the lega] status of the Gulf ‘under the ordinary rules of inter- 
f. fational law, ie, the law in effect, in time of peace, and the bearing of 
these rules upon ‘the Saudi Arabian position that the Gulf has the status 
of a a closed water area, an Arab mare clausum. 

“Two of the conventions prepared by the United Nations Conference on 
the Law of the Sea which met at Geneva, February 24-April 27, 1958,°° 
the Convention on the Territorial Sea and the Contiguous Zone, and the 
Convention onthe High Seas, would seem to provide a useful point of 
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88 Bloomfield, op. cit. 164. 

89 R. R. Baxter, ‘‘Passage of Ships Through International Waterways in Time of 
War," 31 Brit. Year Book of Int. Law 187-216, at 208 (1954). 

90 See article on the Conference by Arthur H. Dean, above, p. 607. The Conference was 
unable to reach agreement on the breadth of the territorial sea. One of the resolutions, 
adopted by the Conference on April 27, 1958, requests the U.N, General Assembly to 
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conference of plenipotentiaries to consider further this question and other questions 
left unsettled by the Conference (A/CONF.13/L.56, April 30, 1958, p. 9). 
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dena-tu'e for such consideration, inasmuch as they appear io represen. 
the best consensus of present international opinion regarding the law of the 
sea. Since the problem of multinational bays was not dealt with by 
the Con ‘erence, resort will necessarily be made to other authorities on tha‘ 
cursi on 

The tireefold classification of water areas is clearly stated in Artele 
i o th: Convention on the High Seas, which reads: ''The tern hisk 
seas menns all parts of the sea that are not included in the territoria’ 
sea or the internal waters of a state." ?* This threefold classification, ac 
coraine to H. A. Smith, ‘‘begins from the land outwards and obviously 
icculves the delimitation of two lines—the line which divides interia 
fron: territorial waters, and the line between the territorial belt ard tac 
high seas.” 9? 

The Conference was unable to reach agreement on the breadth of +h 
territorial sea. However, it has provided a method for drawing the basc- 
linc fvori which the breadth of the territorial sea ean be measured. This 
bascline, according to_Article 3 of the Convention on the Territorial Nea. 
's normi lly ‘‘the low-water line along the coast as marked on larse-seale 
charts o'ficially recognized by the coastal State.” Article +, however, 
srovices also the possibility of employing straight baselines ‘‘where the 
coastline is deeply indented and cut into, or if there is a fringe of islards 
along the coast in its immediate vieinity," provided that ‘‘the drawing of 
such basclines must not depart to any appreciable extent from the zeneral 
direction of the coast, and the sea areas lying within the lines must be 
sufficient'y closely linked to the land domain to be subject to the regime 
of internal waters," and that ‘‘the system of straight baselines may not be 
anplied hy a State in such a manner as to eut off from the high seas the 
territorial sea of another State." ?3 

Article 6 of the Territorial Sea Convention provides that: 


Tle outer limit of the territorial sea is the line every point of which 
is at a distance from the nearest point of the baseline equal to the 
breath of the territorial sea.?* 


Article 5 provides that: 


1. Waters on the landward side of the baseline of the territorial sea 
form part of the internal waters of the State. 

2. When the establishment of a straight baseline in accordance with 
Artile 4 has the effect of enclosing as internal waters areas which 
prev ously had been considered as part of the territorial sea or of tac 
hish seas, a right of innocent passage, as provided in Articles 14 to 
23, shall exist in those waters.?5 


Article 12 provides that: 


]. Where the coasts of two States are opposite or adjacent to eaeh 
other, neither of the two States is entitled, failing agreement between 


91 A/CONF. 13/L.53 (April 29, 1958), p. 2. 

92 JT. A. Smith, The Law and Custom of the Sea 6 (2nd ed., N. Y., 1950). 
73 A/COXF. 13/L.52, p. 2. 

1^ fbul, 9. 3. 

v5 7bid., p. 2-3. 
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them to the contrary, to extend its territorial sea beyond the median 
line every point of which is equidistant from the nearest points on the 
baselines from which the breadth of the territorial seas of each of the 
States is measured. The provisions of this paragraph shall not apply, 
however, where it is necessary by reason of historie title or other 
special eireumstanees to delimit the territorial seas of the two States 
in a way which is at variance with this provision. 

2. The line of delimitation between the territorial seas of two States 
lying opposite to each other or adjacent to each other shall be marked 
on large-scale charts officially recognized by the coastal States.?? 


I, The legal status of the territorial sea, and, by inference, that of internal 
aters, is set forth in Article 1 of the Convention, which reads as follows: 


1. The sovereignty of a State extends, beyond its land territory and 
its internal waters, to a belt of sea adjacent to its coast, deseribed as 
the territorial sea. 

2. This sovereignty is exercised subject to the provisions of these 
articles and to other rules of international law.?' 


One of the principal limitations imposed by international law upon the 
eoastal state's sovereignty over the territorial sea is the right of ‘innocent 
passage. This right is accorded in the interest of freedom of navigation 
and may be described as broadly analogous to the common law easement 
with respect to land.®* Articles 14 through 23 of the Convention on the 
Territorial Sea deal with various aspects of this right. Articles 14 through 
17 are applicable to all ships. The provisions of these articles which seem 
most relevant to the present discussion are the following: 


Article 14 


1. Subject to the provisions of these articles, ships of all States, 
whether coastal or not, shall enjoy the right of innocent passage 
through the territorial sea. 


4, Passage is innocent so long as it is not prejudicial to the peace, 
good order or security of the coastal State. Such passage shall take 
place in conformity with these articles and with other rules of inter- 
national law. 


Article 15 


1. The coastal State must not hamper innocent passage through the 
territorial sea. 


Article 16 


l. The coastal State may take the necessary steps in its territorial 
sea to prevent passage which is not innocent. 


3. Subject to the provisions of paragraph 4, the coastal State may, 
without discrimination amongst foreign ships, suspend temporarily in 


96 Ibid., p. 5. 

97 Ibid. p. 1. Article 2 adds that: '' The sovereignty of a coastal State extends to the 
air space over the territorial sea as well as to its bed and subsoil.’’ Ibid. 

98 See Smith, op. cit. 33-37; and C. B. Selak, Jr., '' Fishing Vessels and the Principle 
of Innocent Passage," 48 A.J.LL. 627 (1954). 
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syecified areas of its territorial sea the innocent passage of foregr 
ships if such suspension is essential for the protection of its security. 
Suc 1 suspension shall take effect only after having been duly pu*lishcd 

4. There shall be no suspension of the innocent passage of former 
snips through straits which are used for international navigation oe 
twecn one part of the high seas and another part of the high seas o: 
the territorial sea of a foreign State. 


Article 17 


Foreign ships exercising the right of innocent passage shall comply 
vit! the laws and regulations enacted by the coastal State im cor 
forn ity with these articles and other rules of international law and, 
in particular, with such laws relating to transport and navicatiou 


Article 23, applicable to warships, states that: 


If any warship does not comply with the regulations of the evas al 
Stat’ concerning passage through the territorial sea and disregards aav 
request for compliance which is made to it, the coastal State may 
require the warship to leave the territorial sea.9? 


The leyal status of the high seas is set forth in Article 2 of the Conven. 
‘ion on tie High Seas, as follows: 


Tre high seas being open to all nations, no State may validly purpcrt 
to subject any part of them to its sovereignty. Freedom of tbe hien 
seas 1s exercised under the conditions laid down by these articles and 
by the other rules of international law. It comprises, inter alia, both 
for coastal and non-coastal States: 


(1) Freedom of navigation; 

(2) Freedom of fishing ; 

(3) Freedom to lay submarine cables and pipelines; 
(4) Freedom to fly over the high seas. 


These freedoms, and others which are recognized by the eeueral 
principles of international law, shall be exercised by all States with 
reasonable regard to the interests of other States in their exervise of 
the f 'eedom of the high seas.!?? 


Thus the regime of the high seas, as Smith has observed, is subje:t *o 
literneticnal Jaw alone, and national authority exercised thereon must con 
form to international custom or convention. ‘‘As the high seas are : 
territory of the international community, the right of regulation must be 
exercised by the international eommunity.’’ 19? 

Article 24 of the Convention on the Territorial Sea and the Contiguous 
Zone deals with the latter, and makes it clear that this zone is a part of 
the high seas. It states: 


]. 'n a zone of the high seas contiguous to its territorial sea, thc 
coastal State may exercise the control necessary to: 


£2) A/CONF. 13/L. 52, pp. 5-9. 100 A/CONF. 13/L. 53, p. 2. 

101 05 ci‘, 45-46 et seq. 

102 Joscf L. Kunz, ''Continental Shelf and International Law: Confusion end 
Abuse,” 50 A.J.I.L. 828, 829 (1956), citing C. John Colombos, The Internationa] La. 
of tho Sea 356 (3rd ed., London, 1954). 
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(a) Prevent infringement of its customs, fiscal, immigration or 
sanitary regulations within its territory or territorjal sea; 

(b) Punish infringement of the above regulations committed 
within its territory or territorial sea. 


2. The contiguous zone may not extend beyond twelve miles from the 
baseline from which the breadth of the territorial sea is measured. 

3. Where the coasts of two States are opposite or adjacent to each 
other, neither of the two States is entitled, failing agreement between 
them to the contrary, to extend its contiguous zone beyond the median 
line every point of which is equidistant from the nearest points on the 
baselines from whieh the breadth of the territorial seas of the two 
States is measured.'?? 


The Conferenee on the Law of the Sea did not attempt to eodify the 
law with respect to multinational bays. Article 7 of the Convention on 
‘the Territorial Sea and the Contiguous Zone provides that: ‘‘This article 
relates only to bays the coasts of which belong to a single state.’’ After 
defining a bay as ‘‘a well-marked indentation whose penetration is in such 
proportion to the width of its mouth as to contain land-locked waters and 


constitute more than a mere curvature of the coast,’’ it states that: 


Where the distance between the low-water marks of the natural en- 
trance points of a bay does not exceed twenty-four miles, a closing line 
may be drawn between these two low-water marks, and the waters 
enclosed thereby shall be considered as internal waters. 


The article adds that: ‘‘The foregoing provisions shall not apply to so- 
called ‘historie bays.’ ’’?* One of the resolutions of the conference, 
however, adopted on April 27, 1958, deals with the ‘‘Regime of Historic 
Waters." It reads as follows: 


The United Nations Conference on the Law of the Sea, 

Considering that the International Law Commission has not provided 
for the regime of historie waters, including historie bays, 

Recognizing the importance of the juridical status of such areas, 

Requests the General Assembly of the United Nations to arrange 
for the study of the juridieal regime of historie waters, including 
historie bays, and for the communication of the results of such study 
to all States Members of the United Nations.!*5 


I The Report of the International Law Commission covering the work of 
(its Eighth Session, April 23-July 4, 1956, which was one of the bases for 
. the discussion of the conventions prepared by the Conference on the Law 

of the Sea, stated, in the commentary to Article 7, that_‘‘the Commission 
felt bound to propose only rules applicable to bays the coasts of which 
belong to a single state. As regards other bays, the Commission had not 
sufficient data at its disposal concerning the number of cases involved or 
the regulations at present applicable to them.’’1°* The Report also ob- 
served, in the commentary to Article 26, that: 


Some large stretches of water, entirely surrounded by dry land, 
are known as ''lakes," others as ''seas." The latter constitute in- 


103 A/CONF. 13/L. 52, p. 9. 104 Ibid., pp. 3-4. 
105 A/CONF. 13/L. 56, p. 8. 106 See 51 A.J.I.L. 186-188 (1957). 
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ternal seas, to which the regime of the high seas is not applicable. 
Where such stretches of water communicate with the high seas by a 
strait or arm of the sea, they are considered as ‘‘internal seas’’ if the 
coasts, including those of the waterway giving access to the high seas, 
belong to a single state. If that 1s not the case, they are considered 
as high seas. "These rules may, however, be modified for historical 
reasons or by international arrangement. lor 


\ Y, ve The generally accepted principle with respect to gulfs and bays sur- 
‘rounded by the territories of more iore than one state has been set forth by 
udi udge Lauterpaeht as follows: 


... as a rule, all gulfs and bays enclosed by the land of more 
than one littoral State, however narrow their entrance may be, “are 
‘yon-territorial. They are parts of thé open sea, the marginal ~belt 
(territorial sea) inside the gulfs and bays excepted. They ean never 
be appropriated ; they are in time of peace and war open to vessels of 
all nations, including men-of-war, ànd foreign fishing vessels cannot, 
theréfore, be compelled to comply with municipal regulations of the 
littoral state concerning the mode of fishing.!?$ 


Sir Cecil Hurst has pointed out that ''so-ealled gulfs and bays are often 


m — € 


parts of the I high seas," the descriptive title having no necessary bearing 
upon water areas under international law. 109 Tt is suggested, therefore, 
that in the light of Judge Lauterpacht’s comments cited above, the Inter- 
national Law Commission’s commentary wy regarding modifieation of rules 
regarding ‘lakes’? and “seas”? for “historical reasons or by international 
arrangement"! 3? would be applieable equally to ‘‘gulfs’’ and ''bays." 

All gulfs and bays may be classified as either ‘‘territorial’’ or ''non- 
territorial," the former consisting of internal waters of the coastal state, 
for normally only one state is involved, and the latter eomprising a part 
of the high seas.' By these criteria the Gulf of Aqaba would appear to 


be non-territorial in eharaeter, with respect. to which each coastal state 
possesses a belt of territorial sea, but which, as an an entity, with the exception 


of such belts, would be a part of ti the high seas. Do historical or other 


considerations modify ‘such status for the Gulf? The Saudi Arabian 
Government’s position appears essentially to imply that the waters of the 
Gulf are internal waters of several Arab coastal states, either on the basis 


107 Ibid. 205. 

108 I Oppenheim, International Law: Peace 460—461 (7th ed., H. Lauterpacht, 1948). 

109 ‘€ The Territoriality of Bays," 3 Brit. Year Book of Int. Law 42-54, at 49 (1922— 
23). 

110 Note 107 above. 

111 See Report of the International Law Commission, ioc. cit., Art. 7, 51 A.J.LL. 
186-188 (1957). 

Judge Lauterpacht has pointed out that: '''The expression ‘territorial bay’ must 
not be allowed to obseure the faets (1) that the waters contained in territorial bays, 
and in the territorial portions of bays not entirely territorial, are not territorial waters 
and part of the maritime belt (territorial sea), but national (internal) waters, and 
(2) that the limit of the national waters is the datum line for the measurement of the 
maritime belt." Oppenheim-Lauterpacht, op. cit. 458, footnote. 

Perhaps a more useful term for bays referred to as ‘‘territorial bays’’ would be 
‘(internal bays," and for bays referred to as ‘‘non-territorial bays,’’ ‘‘open bays.” 
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of joint control or agreed distribution of such waters. Leaving aside for 
the moment the problem with respect to Israel’s connection with the Gulf, 
can justification be found for the Saudi Arabian position? The American 
authority, Charles Cheney Hyde, has made the following comment relevant 
to this matter? 





Bays Bordered by Land Belonging to Two or More States. 


When the geographical relationship of a bay to the adjacent or 
enveloping land is such that the sovereign of the latter, if a single 
state, might not unlawfully Glaim the waters as a part of “its territory, 
it is not apparent why a like privilege should be denied to two or 
more states to which such land belongs, at least if they are so agreed, 
and accept as between themselves a division of the waters concerned. 
No requirement of international law as such deprives them of that 
privilege, notwithstanding the disposition of some who would leave 
little room for its applieation.!? 


The Harvard Draft Convention on Territorial Waters of 1929, George 
Grafton Wilson, Reporter, made the following comment in Article 6: 


Where the waters within the seaward limit are bordered by two 

or more states, it would seem that the bordering states should be 

ermitted by international law to divide such waters between them 

| h as inland waters. If the same waters are bordered by one state only, 

‘that state would clearly be entitled, under Article 5, to treat all of 

the waters as inland waters. The power of two or more states should 

not be smaller than the powers of one state in this respect if the states 
can reach an agreement.!!? 


Dr. Hyde has drawn attention to the Gulf of Fonseea decision, which 
appears to be the only instance in ‘which a court has held that a bay or 
gult. surrounded 1 by the territory of more cun one ole state is ‘‘terri- 
| | tori torial’ in nature and an "historie bay” or ‘‘clésed sea." The Gulf, situ- 
ated on the west coast of Central pM is enclosed by three states, 
Niearagua, Honduras and El Salvador. In El Salvador v. Nicaragua, 
suit was brought in the Central American Court of Justice U* to nullify 
a Nicaraguan grant to the United States, under the Bryan-Chamorro 
Treaty of August 4, 1914, of ''the right to establish, operate and maintain 
a naval base at such place on the territory of Nicaragua bordering upon 
the Gulf of Fonseca as the Government of the United States may select.’’ 
El Salvador argued that the Gulf was the subject of joint or community 
ownership, while Nicaragua asserted that its waters were apportioned 
among the three coastal states on the basis of an extension of the lines 
marking the national land boundaries. Both states agreed that it was a 


‘falosed sea.” 


1121 Hyde, International Law, Chiefly as Interpreted and Applied by the United 
States 475 (2nd rev. ed., Boston, 1945), 

113 23 A.J.I.L. Spec. Supp. 274 (1929). 

114 Established by the Central American States by the Convention of Dec. 20, 1907. 
1 Haekworth's Digest 702; 2 A.J.I.L. Supp. 231 (1908). 
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In its Judgment of March 9, 1917, the Court held the Gulf of $ ongeca 
to be ‘‘an historie bay possessed of the characteristics of a closed sea.’ 
The rationale of the decision m was: (1) The coastal states ‘‘had exercised 
immemorial possession accompanied by dominion b both peaceful and con- 
tinuous and by acquiescence on i the part of other nations, from 1522 to 
1821, when all were ruled by Spain, from 1821 to 1839, when all formed 
part of the Federal Republie of the Center of Ameriea, and from 1839 to 
the time of the decision, when they formed separate political entities . . . 
that .. . exclusive ownership has been exercised over the waters of the 
Gulf during the course of nearly 400 years is incontrovertible’; (2) the 
size and special geographic configuration of the Gulf “which safeguards 
So many interests of vital importance to the economic, commercial, agri- 
cultural and industrial life of the riparian states"; and (3) the necessity 
that the coastal states possess the. Gulf in accordance with these interests 
and that of national defense. The Court decided that with the exception 
of a three-mile belt of territorial sea along the eoast of cach state, the three 
eoastal states possessed the waters of the Gulf as joint owners. Honduras 
and Nicaragua objected to the concept of community of ownership, elaim- 
ing that the Gulf was a ''elosed sea on. the basis of divided ownership of 
all the waters therein.® No instances of protest with respect to the 
closed-sea claims of the three littoral states are known. 

During the General Assembly’s consideration of Israeli withdrawal from 
the entrance to the Gulf of Aqaba in early 1957, Mr. Urquia of El Salvador 
alluded to the Gulf of Fonseca. He cited a comment he had made at 
Mexico City in 1956 to the Inter-American Council of Jurists on this 
question, in which, inter alia, he had stated the following: 


. The Gulf or Bay of Fonseca belongs to the category of bays 
known in international law as historical bays, and is therefore subject 
\ to the exclusive sovereignty of the coastal State or States, regardless 
‘of the distance or length to which it penetrates inland or its width at 
Ithe mouth, provided that, as is the case for the Gulf of Fonseca, the 
eoastal States have asserted and assert their sovereignty for reasons 
based_on their geographical situation, their use of the Gulf for cen- 
turies, and above all, their self-defense. 


Mr. Urquia added that the position of the Salvadorean Government had 
become known as the “‘Meléndez do doctrine,’’ from the name of the then 
President of El Salvador, and st: and stated that 


^ov oe 


115 Anales de la Corte de Justicia Centroamericana (1916-1917), Vols. V, VI and 
VII; 11 AJ.I.L. 674—730 (1917); P. C. Jessup, The Law of Territorial Waters and 
Maritime Jurisdietion 898—410 (N. Y., 1927). 

Judge Lauterpacht has cautioned that the decision has force only with respect to the 
three states concerned, and has observed that while the United States appears to have 
acknowledged the territorial eharaeter of the Gulf, the attitude of other states is not 
known. Op. cit. 460-461, footnote 6. 
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He concluded by remarking that he had made this statement ''as a kind 
of redervation with respeet to what has been said here regarding the ease 
of the Gulf of Aqaba and the Straits of Tiran.” u9 ~~ 

rr d Can the Gulf of Fonseca case be regarded as a precedent to be > applied 
to the Gulf of Aqaba? Geographieally, the two water areas are approxi- 
mately of similar size and restrieted configuration." Historically, the 
Gulf of Aqaba was Arab in character from approximately 700 A.D. until 
1517; under Ottoman control during the period of Ottoman suzerainty 
over the surrounding Arab lands from 1517 until the end of World War 
I; and under the control of the present littoral Arab states from approxi- 
mately the end of the war to the present, with mandated Palestine until 
1948 occupying the coastline now controlled by Israel The Gulf un- 
doubtedly has strategic and defensive importance to the coastal Arab 
states. In addition, it has been for many centuries and remains an avenue 
for pilgrim traffic proceeding to the yearly Muslim pilgrimage at Mecca 
and Medina, although not so important as it was before the days of air 
travel. Some Arab authorities appear to regard the inclusion of Article 
10, paragraph 3, in the Constantinople Convention of 1888 as designed to 
retain for the Ottoman Government a free hand in protecting the pilgrim 
route. These authorities seem to interpret this provision as lending sup- 
port to the Saudi Arabian claim that the Gulf is a ‘‘locked Arab Gulf, 
without any international character.’’ 18 

Although the Gulf of Aqaba was under Arab or Ottoman (and Islamic) 
control for approximatély 1200 years, no formal elosed-sea claim appears 
ever to have been made until that asserted by the Saudi Arabian Govern- 
ment early. in 1997. However, obviously international law in its present“ 
sophisticated form did not exist throughout most of that period. In 
addition, it is likely that there was no need of that assertion of such a claim; 
foreign Powers probably were not interested in navigation in the Gulf, 
since it apparently had no commercial importance to them. The question 
of the Gulf’s status might not have arisen at this time except for the fact 
of Arab hostility toward Israel, and the additional fact that the presence 
of the UNEF contingent at the entrance to the Gulf now renders Egyptian 
measures against Israeli shipping futile. 

No precision appears to have been given to Saudi Arabia's closed-sea 
claim, for no a agreement appears to have been reached among the three 
"Arab littoral states t to provide either for joint control of the Gulf’s waters 
or for an apportionment thereof. \/ 

Further, both Egypt and Saudi Arabia, by their territorial sea legisla- 
tion,!!? claim respectively six miles of territorial sea along their coastlines 


ar 

116 General Assembly, 11th Sess., Official Records, 666th Plenary Meeting (A/P.V. 
666), March 1, 1957, p. 1281. 

117 The Gulf of Fonseca is approximately 50 miles in length and 30 in breadth. The 
distanee between headlands is approximately 19 1/3 miles, although islands at the 
entrance reduce the distance to 8 miles, or 4 miles, if the Farallon Islands are con- 
sidered to be the Nicaraguan boundary of the Gulf. 

118 Note 68 above. 119 Notes 23 and 24 above. 
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in the Gulf, and an additional six-mile zone of contiguous waters. Al- 
trough the Court in the Gulf of Fonseca case envisaged a situation in 
wiich « closed sea could have a belt of territorial sea along the coasts of theo 
several states, the remainder of the waters being held jointly as internal 
waicrs, such a situation does not normally prevail. Ordinarly, the pre» 
erce of a zone of territorial sea implies that a water area is essenilally 5 
pert oi the high seas. A zone of territorial sea interposes itself betwe. : 
tbe coast or the zone of internal waters, and the high seas; when a coast:'! 
iv..2itetion consists of internal waters in its entirety, the territorial « 
bceins seaward of a line drawn from headland to headland. A eontigu n 
zone, aseording to the Convention on the Territorial Sea and the Cor- 
tix: ucus Zone, cited above, is a part of the high seas.?? Consequently, | : 
spite o; the existence of factors pointing to a close parallel between ti 
Gulis cf Fonseca and Aqaba, the closed-sea claim of Saudi Arabia do. . 
contain basie weaknesses.*** 

Perhaps it is not the thought of the Saudi Arabian Government the‘ 
the Guit of Aqaba be considered in its entirety internal waters of ibe 
surroui ding Arab states. The fact that large areas of waters in the Gul’ 
as well as the waters of the entranees to the Gulf, are territorial sea of 
Egypt or Saudi Arabia, may have inspired the concept that the Guli is 7 
closed sea. If this is the rationale of the Saudi Arabian position, Lov- 
ever, 1t must be borne in mind that under the international law of peace 
ihe right of innocent passage exists with respect to the territorial sea. 
This richt, accordingly, could legally be claimed by all states noi at wa" 
with th» eoastal states. 

The Gulf of Fonseca situation appears to be unique. Water areas sui- 
rounded by the territory of a single coastal state, and thus having th: 
status of ''elosed seas," which subsequently, because of political chases 
resultinz in the establishment of more than one state on their shores, be 
come multinational in character, generally have eome to be regarded as 
essentia ly parts of the high seas, regardless of the narrowness 0o: thei: 
entranees. Special treaty arrangements, however, usually have been neces- 
sary to establish this character. 

The Black Sea is a ease in point. It was a Turkish lake from 1484, whe: 
the Ottoman Empire completed the conquest of its entire littoral, unt:: 
1774, when, in aeeordanee with provisions of the Treaty of Kutchuk 
Keinarc ji, Russia secured a foothold on its northern coast’ Dy tha. 
treaty not only was Russia recognized as a Black Sea littoral state, but a's) 
obiainec freedom of navigation—although to some extent limited —in ti. 


+ 


12' Not’ 103 above; p. 840 below. 

121 The London Times Special Correspondent, cited above, note 86, has cbsevvel 
wit respet to the closcd-sea argument: ‘At a time when the whole arra wes subject 
to Turki h sovercignty, this argument might have been tenable. This is no longc: 
the cc c. Tho Gulf is enclosed by the shores of four independent states—Egypt, Israc’. 
Jordan, ond Saudi Arabia.'! 

122 Sce notes 98 and 99 above. 

123 ri. Brüel, International Straits, Vol. IT, pp. 265-266 (Copenhagen and London 
1947). 
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Blaek Sea, and a eorresponding right of passage through the Turkish 
Straits.7* According to Hurewitz, the treaty ‘‘converted the Black Sea 
from an exclusively Ottoman lake into a Russo-Ottoman lake. It assured 
Russian commercial vessels unrestricted navigation in that sea and free 
passage through the Straits." ë Between 1774 and 1806 the Ottoman 
Empire entered into a series of treaties with European Powers which pro- 
vided for free navigation through the Straits by commercial vessels. A 
treaty of May 7, 1830, between the Ottoman Empire and the United States 
declared that ‘‘merchant vessels of the United States, in like manner as 
vessels of the most favored nation,’’ should have liberty to enter the Black 
Sea through the Straits. Nothing was said regarding warships.7* By the 
Treaty of Adrianople of September 21, 1829, Russia sueceeded in having 
removed the last restrietions on the passage of its merchant vessels through 
the Straits. By this treaty, according to Brüel, the Ottoman Empire 
**undertook expressis verbis an obligation which was already in existence," 
and by 1914 the right of passage for merehant vessels through the Straits 
was an established rule of international law.'?" 

At the present time the Montreux Convention of July 20, 1936,8 governs 
the regime of the Turkish Straits. It provides ‘‘freedom of transit and 
navigation by sea in the Straits . . . without limit of time’’ for all mer- 
|ehant vessels in time of peace, and in time of war when Turkey is not a 
belligerent. When Turkey is at war, merchant vessels of states not at war 
with Turkey enjoy the right on eondition that they do not assist the enemy, 
and pass by day through channels indicated by the Turkish authorities. 
The passage of warships both in times of war and peace is much more re- 
stricted, and when Turkey is at war or in imminent danger of war, is en- 
tirely at the diseretion of the Turkish Government.'?? 

Erie Brüel, in his study of international straits, has expressed the opin- 
ion that 


the fact that a legal status su? juris has been created for international 
straits in general and that regimes more or less logical have been estab- 
lished for particularly important straits has shown that strong norma- 
tive forees are at work in this sphere . . . the direction of that de- 
velopment, although neither elear nor even, is at any rate not doubt- 
ful when viewed over long periods. This applies not merely to the 
general rules of international law relating to international straits 
but also in principle to the special regimes which have now been 
ereated, from the Sound Treaty with its purely negative abolition of 


124 T bid. 271. 

125 J. C. Hurewitz, Diplomacy in the Near and Middle East, Vol. I, p. 54 (Princeton, 
1956). For text of treaty, see ibid. 54-61. 

1261 Moore's Digest 665. 

127 Brüel, op. cit. 291-295. On the regime of the Turkish Straits, see also Higgins 
and Colombos, The International Law of the Sea 142-146 (2nd rev. ed., 1951, by C. 
John Colombos). 

i287 International Legislation 386-399 (1941); Hurewitz, op. cit., Vol. IT, pp. 197- 
203; 173 League of Nations Treaty Series 213-241 (1936-37); 31 A.J.LL. Supp. 1 
(1937). 

129 Ibid., and Briel, op. cit, 388—424. 
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a power exercised by the coastal state against the interests of the in- 
ternational eommunity, to the Montreux Convention with its em- 
phasis on the fact that special rights were granted to the coastal state 
not in its own interest alone but also in that of the international eom- 
munity . .. the principle of freedom of navigation was proclaimed 
in the Montreux Convention as a principle of international law in- 
dependent of the will of the parties. If this principle is correctly 
utilized it can be of the greatest importance for the future develop- 
ment in this sphere.'*° 


Brüel's reference to the Sound Treaty was with respect to the regime 
of the Danish Belts and the Sound, the only water eonneetion between the 
North and Baltic Seas before the construction of the Kiel (Nord Ostsee) 
Canal. For centuries the Danish Kings had collected dues on traffie pro- 
ceeding through these restricted water areas (the Sound's minimum width 
is two miles, and the minimum width of the Great and Little Belts is less), 
and in the ‘‘secret’’ articles embodied in the Armed Neutrality of 1800, 
Denmark, Norway and Russia elaimed to maintain the Baltie Sea ''per- 
petually as a closed sea.’’ These states recognized, however, that in time 
of peace all nations could navigate through it and ‘‘enjoy the advantages of 
perfect tranquillity,’’ but asserted that they had the right to take all neces- 
sary measures to guarantee it and its coasts against all hostilities. Brit- 
ain, France and Holland refused to accept this position, and the right to 
close the Baltic Sea was definitely rejected by a general treaty on this 
subject, the Convention of Copenhagen of March 14, 1857. By the terms 
of this Convention, Denmark bound itself ‘‘not to subject any ships, on 
any pretext, to any detention or hindrance in the passage of the Sound 
or the Delts." Article 195 of the Treaty of Versailles also provided for 
**free passage into the Baltic to all nations,” and also prohibited the erec- 
tion by Germany of any fortifications or installation of any artillery com- 
manding the maritime routes between the North and Baltie Seas. 

The United States entered into a separate treaty with Denmark with 
respect to the Danish Straits in 1857, and paid the Danish Government 
a lump sum of $400,000 in consideration of perpetual waiver of the Sound 
dues. Prior to that time the United States Government had expressed 
criticism of the regime of the Straits, and on October 14, 1848, Secretary 
of State Buchanan informed the U. S. Minister to Denmark that: 


Under the public law of nations, it cannot be pretended that Den- 
mark has any right to levy duties on vessels passing through the 
Sound from the North Sea to the Baltic. Under that law, the naviga- 
tion of the two seas connected by this strait is free to all nations and 
therefore the navigation of the channel by which they are connected 
ought to be free. In the language employed by Mr. Wheaton, ‘‘even 
if such strait be bounded on both sides by the territory of the same 
sovereign, and is at the same time so narrow as to be commanded by 
cannon shot from both shores, the exclusive territorial jurisdiction of 
that sovereign over such strait is controlled by the right of other 
nations to communicate with the seas thus connected.’’ 1%? 


180 Brüel, op. cit. 424-425, 
131 Higgins and Colombos, op. cit. 127—128. 
182 1 Moore's Digest 660; citation to Wheaton’s International Law (Dana’s ed.). 


696 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 92 


To conclude, the fact cannot be overlooked that the Gulf of Aqaba has 
a multinational character, and would have such character eyen if Israel 
had no coastline on the Gulf. In spite of a current trend towards Arab 
unity, the three Arab coastal states are at present independent, sover eign 
entities. They do not appear to have entered into any sort of formal agree- 
ment to designate the Gulf a closed Arab water area, and, in fact, each" 
coastal state has its own coastal sea legislation.!?? _By the weight of inter- 
national precedent the Gulf would seem clearly to be non-territorial and 
‘basically a part of the high seas, even though a considerable portion of 
the waters therein constitute the territorial seas of the coastal states. Not 
only is more than one coastal state involved, but also there is a belt of water 
along the center of the Gulf which is not included in the territorial sea of 
any of the coastal states (and, as we have noted, contiguous zones constitute 
a à part of the high seas). Consequently, the straits at the entranee would 
appear elearly to eonstitute an international waterway, even though these 
“waters comprise in their entirety the territorial seas either of Egypt or 
Saudi Arabia, and Article 16(4) of the Convention on the Territorial Sea 
and the Contiguous Zone would seem to be applieable: 


through straits which are used for international navigation between 
one part of the high seas and another part of the high seas or the ter- 
i ritorial sea of a foreign State.!?* 


damos shall be no suspension of the innocent passage of foreign ships 


While the weight of the evidence points to this as being the general legal 
status of the Gulf, it does not necessarily follow that the right of innocent 
passage would be available to Israel in the absence of special arrangements 
through the United Nations. A number of the principal maritime states 
appear to be.of the opinion that all states, including Israel, clearly may 
exercise e this right, since no belligerent rights persist between Egypt and 
Tsrael. ~The Arab states, particularly the coastal states, and India, dis- 
agree. A definitive solution of this question would seem to depend in large 
part upon what interpretation is placed upon the Armistice Agreements 
:” re the problem of belligerent rights, and, as we have seen, authorities differ 
on this issue. While the Secretary General Bf the United Nations has 
stated on several occasions that ‘‘The international significance of the Gulf 
of Aqaba may be considered to justify the right of innocent passage through 
the Straits of Tiran and the Gulf in accordance with recognized rules of 
international law,” 135 he has expressed the opinion that: “A legal con- 
troversy exists as to the extent of the right of innocent passage through 
these waters." 139 

It is submitted that it would be well for this controversy to be settled by 
an an appropriate juridieal authority, perhaps by a decision or advisory opin- 
ion of the International Court of Justiee. While the United Nations 
Emergency Force is at present controlling the entrance to the Gulf, and the 


133 Notes 28, 24 and 25, above. 

184 A/CONF. 13/L. 52 (April 28, 1958), p. 6; below, p. 838. 

185 U.N. Does. A/3500 (Jan. 15, 1957), par. 14, and A/3512 (Jan. 24, 1957), par. 24. 
136 U.N. Doc. A/3512 (Jan. 24, 1957), par. 24. 
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ecastz! st ites have exercised commendable self-restraint with resnect t» this 
ius, a egal solution would seem desirable, and perhaps world help to 
een: ribut» to the stability of a troubled area. 

Fo-afnal and complete determination of the status of the Gulf it may be 
neeessiry to await a final settlement of the Palestine question, for it is un- 
clear at i resent what is the status of Israel's coastline on the Gulf. Israel’s 
"ropticrs have been established by the several armistice agreements with 
ueigthorng Arab states. These agreements by their terms provide tact 
tho reont ers are not territorial boundaries, but merely temporary lines of 

‘ivory .ontrol, and are not intended to prejudice rights, claims and posi- 
{ims of tie parties as regards an ultimate settlement of the Palestine ques- 
‘ mt?  's Israel's coastline on the Gulf, depending as it does upon tie 
'uue froi tiers established by the Armistice Agreements with Egypt and 
Jorden, cf a different legal nature than that of the land frontiers? While 
{ris woul-l seem to be unlikely, it is a question which ought to be considered 
hy th: appropriate juridical authority. 

W 12 r-spect to the closed-sea claim of Saudi Arabia, should a final settle- 
ment of tie Palestine question deny Israel its present coastline on the Gulf, 
toer’ wot ld seem to be no objection to the littoral Arab states, hy common 
aercemen:, designating the Gulf as a closed sea, at least according to the 
views of several eminent authorities.!?? Also, should Israel retaia its «oast- 
Ine, therc is the possibility that the four littoral states could, by unanimous 
a2recmen', achieve the same result, since Israel would be deemed another 
suceessor state of the Ottoman Empire through the Palestine Mandate. and 
ihus the historical, as well as the geographical and other factors, found 
persuasive with respeet to the Gulf of Fonseca, would be applied to the 
Gulf of Aqaba. The preparation of the study of the ‘‘Regime of Historic 
Waters,’ which the United Nations Conference on the Law of the Sea has 
askeil the General Assembly to arrange for, may provide an opportunity for 
tiie consic eration of this question.'?? 

Should it be possible for the coastal states to agree that the Gulf of Aqaba 
is a elcsec sea, there is the possibility that Articles 4 and 5 of the Couven- 
tion on the Territorial Sea and Contiguous Zone **° would be interpreted 
to permit innocent passage through these waters, as provided in Articles 


137 Secretary General Hammarskjold has noted this fact in his report to the General 
Ac sembly, TN. Doe. A/3512, Jan. 24, 1957, as have Mr. Pearson of Canvda end Mr. 
Shukairy o. Saudi Arabia at the 11th Session of the General Assembly, note 76 nbo:e. 

23 Notes 112 and 113 above. This view would seem also to be implicit in tho re- 
merk, 02 t! : Special Correspondent of the London Times, March 8, 1957, note 121 t bove. 

79 Note '05 above; p. 867 below. 

40 Ari. “(1) provides that: ''In localities where the coast line is deeply indented 
i! eut in.o, or if there is a fringe of islands along the coast in ity immediate 
vicinity, the method of straight baselines joining appropriate points may be employed 
in drowing the baseline from which the breadth of the territorial sea is measuced.’’ 

Art. 5(2 provides that: '*Where the establishment of a straight baseline in ac- 
ecTdcaco wth Article 4 has the effeet of enclosing as internal waters areos ‘which 
previesely Jad been considered as part of the territorial sea or the high seas, a right 
of inaocont passage, as provided in Articles 14 to 23, shall exist in those waters." 
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14 to 23 of the same convention.* This would be particularly necessary 
beeause of the positions of Jordan and Israel at the head of the Gulf. 
However, if à special regime for the Gulf should eome into existence, the 
governing agreement probably would make adequate provision for passage 
of international shipping.!*? 

Pending the possible future establishment of a special regime for the Gulf 
of Aqaba, it would be well if agreement could be reached by the coastal 
states regarding their respective zones of territorial sea and contiguous 
zones, where there is the possibility of overlapping jurisdictions, in ac- 
cordance with Articles 12 and 24 of the Convention on the Territorial Sea 
and the Contiguous Zone.!*? 

It is to be hoped that the United Nations will continue to take all steps 
possible towards the achievement of a political climate in the area which will 
make feasible a definitive determination of the legal status of the Gulf of 
Aqaba, so that the shipping of the international community may be free to 
use this Increasingly important water area, whatever its status may be 
found to be, without controversy. 

141 Note 99 above; see pp. 837—840 below. 


142 In this connection, see Smith, op. cit. 23-24. 
143 A/CONF. 13/L. 52 (April 28, 1958), pp. 5 and 89. 


TREATIES AND OTHER SOURCES OF ORDER 
IN INTERNATIONAL RELATIONS: 
THE SOVIET VIEW * 


By Jan F. Triska 
Cornell University 
AND 
RosERT M. SLUSSER 


Hoover Institution on War, Revolution and Peace, 
Stanford University 


Speaking before the American Society of International Law, Aleksandr 
Troianovski, the first Soviet Ambassador to the United States, summed up 
his views on the basie sourees of order in international relations. He began 
by rejecting the idea of a ‘‘supernational support’’ for international law, 
since the source of the rules regulating the relations among nations ''lies in 
the nations, and not in a superforce acting from above the nations. Thus 
the tribunal at The Hague, he argued, is in practice nothing more than ‘‘a 
court of arbitration." Practical experience with the League of Nations, he 
felt, “‘goes far to prove that at the present time at least supernational bodies 
are not effective in binding the nations to eoóperate under established rules 
of international law,’’ especially sinee ‘‘some nations have assumed the 
rôle of supernations with the idea, not of codperating with other nations, 
but of dominating and conquering them." ‘‘Moral laws and the laws of 
human conscience,” he continued, could hardly be taken seriously as bases 
of international order, since ‘‘the guidance from this source is too subtle’’ 
and lacking in precision. It was necessary to find ‘‘something more posi- 
tive, more eonerete and definitive." The solution, he urged, was to be 
found in treaties—''very precise international treaties duly signed,’’ based 
on ''exaet formulas and determined obligations." 

Mr. Troianovski emphasized that he was presenting his personal opinions, 
speaking ‘‘not as the Ambassador of the U.S.S.R., but as an individual who 
has some interest in international law and to some extent is familiar with 
its problems." His views, nevertheless, reflected fairly closely those of 
the Soviet Government. The unequivocal Soviet preference for treaties 


* This study was written in connection with the Soviet Treaty Project being conducted 
at the Hoover Institution on War, Revolution and Peace, Stanford University, under the 
direction of the authors. The findings of the project are to be published in three vol- 
umes, tentatively entitled Calendar of Soviet Treaties, Analysis of Soviet Treaties, and 
Bibliography on Soviet Foreign Policy (all 1917-1957), by the Stanford University 
Press in the Hoover Institution Documentary Series in 1959~1960. 

1 Address delivered on April 28, 1934, 1934 Proceedings, American Society of Interna- 
tional Law 195—196. 
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as the prima facie source of international order has been one of the few 
precepts in this field which have remained fundamentally unchanged 
throughout the existence of the Soviet state. 

There has, however, been a substantial alteration in the context within 
which this view has been held by Soviet officials and scholars. At times 
treaties have been viewed as the sole source of international order; at 
others they have been supplemented by a wide range of additional factors, 
ineluding international custom, judicial decisions, general principles of 
international law, the codification of international law, decisions of inter- 
national organizations, and ‘‘basic eoneepts'' of international law. 

These changes have been related, more or less directly, to the require- 
ments of Soviet foreign policy and to its treaty practice, as well as to the 
need to elaborate a Soviet doctrine of international law capable of chal- 
lenging the doctrine of the non-Soviet world. To understand the present 
Soviet position on this question it will be useful to review briefly the evo- 
lution of Soviet doctrine as represented by its most prominent spokesmen.? 


I 


1. One of the first scholars in Soviet Russia to consider the problem 
of the sources of international law was N. N. Golubev. In no sense a 
Marxist, and completely untouched in his thinking by any Marxist cate- 
gories, Golubev represents the continuation under new conditions of the 
prerevolutionary tradition of Russian international law. His essay, ‘‘New 
Tasks of the Contemporary Science of International Law,” ? is a reply to a 
short but powerful article by S. A. Kotliarevski, another non-Marxist 
scholar, who argued that publie international law was undergoing a pro- 
found erisis.* 

Having pondered the questions, ' What is the actual state and juridical 
nature of international law? What is the explanation of the erisis which 
it is undergoing? How ean new life be breathed into 31t?',* Golubev 


2 For earlier treatment of the subject in the West, see Josef Kunz, ‘‘Sowjet-Russ- 
land und das Vélkerrecht,’’ 13 Zeitschrift für Völkerrecht 580 (1926); B. Mirkine- 
Guetzéviteh, ‘*La doctrine soviétique du droit international public,’’ 33 Revue général 
de droit international publie 69 (1926); idem, ‘‘Les Traités internationaux de la Russie 
soviétique,’’ Revue de droit international, 1928, p. 1012; A. N. Makarov, ‘‘Die Völker- 
rechtswissenschaft in Sowjet Russland,’’ 6 Zeitschrift für auslündisehes öffentliches 
Recht und Völkerrecht 479 (1936); T. A. Taracouzio, ‘*The Effect of Applied Com- 
munism on the Principles of International Law,’’ 1934 Proceedings, American Society 
of International Law 105; idem, The Soviet Union and International Law 13 (New York, 
1935); Philip M. Brown, ‘‘The Russian Soviet Union and the Law of Nations,’’ 28 
AÀ.J.I.L. 733 (1934); John N. Hazard, ''The Soviet Concept of International Law,’’ 
1939 Proceedings, American Society of International Law 33; Ivo Lapenna, Conceptions 
soviétiques du droit international public 160 (Paris, 1954); Boris Meissner, ‘‘Die 
Sowjetische Bewertung der Vélkerrechts-Quellen,’’ 1 Osteuropa Recht 2 (1955); idem, 
Die Sowjetunion, die Baltischen Staaten und das Vélkerrecht 165 (Cologne, 1956). 

$ N. N. Golubev, ‘‘Novye zadachi sovremennoi nauki mezhdunarodnogo prava,’’ Pravo 
i zhizn’, No. 3 (1922), pp. 36—44. 

48. A. Kotliarevski, ‘‘Krizis mezhdunarodnogo prava?’ (The Crisis of International 
Law), Pravo i zhizn', No. 1 (1922), pp. 80-82. 

5 Golubev, loc. cit. 36. 
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distinguished three strata of norms eurrently operating as sources of order 
in relations among nations: (a) ‘‘unilateral expression of the will of states,’’ 
which, ‘‘when given generalized form through jurisprudence and, provided 
they possess uniformity and homogeneity, ean in essence comprise a complex 
of identieal pseudo-international law''; however, this would be only a kind 
of ‘‘surrogate of international law, capable of satisfying perhaps only the 
advoeates of the view of international law as external state law''; (b) 
bilateral treaties: ‘When a network of such treaties exists, embracing a 
specific group of states, it ean at least form a stable basis for these states 
in conducting their mutual local, temporal and casual relations''; (e) eollee- 
tive treaties, among three or, in general, an indefinite number of states, 
calculated for an extended period . . . and resting on more solid legal 
foundations than do separate treaties.” 

The third stratum, Golubev thought, contained one of the ideas ''capable 
of leading international law permanently out of its erisis," since it rested 
on a more solid foundation than bilateral treaties and was ''something 
more"! than the mere sum of the will of the partners. It might become the 
first step towards organization of the treaty partners, possibly even the 
beginning of a world state, ‘‘now conceivable only in hazy and indefinite 
contours.” But then international law would become federal law, and 
former bilateral, or even multilateral treaties of a contractual nature, would 
become simple contracts.° Even under such a world federation, however, 
Golubev foresaw no possibility of eliminating war and strife. 

Nothwithstanding the complete absence of Marxist conceptions in his 
views, Golubev came close to Soviet doctrine in his recognition of treaties as 
a major source of order in international relations. From the first months of 
its existence the young Soviet state made use of treaties to secure its posi- 
tion and to provide a basis for the extension of its influence abroad. But 
whereas, for Golubev, treaties were only a step towards an eventual world 
federation in which national sovereignties would become obsolete, in Soviet 
practice—and theory—they came to have an absolute value precisely as a 
safeguard against any encroachment on the sovereignty of the new state 
in its unavoidable contacts with other governments. 

2. Golubev’s tempered optimism with regard to the future prospects of 
international law thus bore little relation to Soviet realities. His versatile 
and adaptable contemporary, Yevgeni A. Korovin, was able to develop theo- 
ries which were much more closely related to the actual practices of the 
Soviet Government at the time. It fell to Korovin to devise the first over- 
all attempt at a specifically Soviet theory of international law, in the 
framework of his concept of the ‘‘transition period," i.e., the period dur- 
ing which capitalism and Communism exist side by side." 


6 Cf. Triepel, Völkerrecht und Landesrecht (1899), and Bergbohm, Staatsvertrüge 
und Gesetze als Quellen des Vélkerrechts 77 ff., for the famous controversy of the early 
part of the twentieth century concerning the distinction between ''treaty-eontraets'' 
(Verträge, traités-contrats) and ‘‘law-making treaties’? (Vereinbarungen, traités- 
lois). 

7 Ye. A. Korovin, Mezhdunarodnoe pravo perekhodnogo vremeni (International Law 
of the Transitional Period) (Moscow, 1924). 
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Following Triepel's arrangement, Korovin divided the sources of inter- 
national order into two groups: (a) a broad one, equivalent to the law- 
making norm, and (b) a narrow one, reflecting a form of cognition of the 
legal norm. 

(a) In regard to the broad concept, declared Korovin, traditional inter- 
nationallaw has developed three theories: the natural law theory, the his- 
torical theory, and the theory of the idealistic school. Not one of these 
theories, he argued, is suitable for the ''transition period.’’ 


The theory of natural law merits rejection not only for reasons as- 
sociated with its origin but chiefly because from the Marxist stand- 
point it is inconceivable to speak of the existence of any ideal law 
eommon to all mankind which stands above classes. If it is quite 
legitimate to contrast law which exists with law which one would like 
to see exist (since from this antithesis a revolution in law emerges 
which smashes the petrified forms of the old law for the sake of estab- 
lishing new and more equitable forms), one ought not to forget never- 
theless that the very content of the concept ‘‘socially just’’ is not given 
to mankind in ready-made form, equally binding upon all, but is de- 
veloped through prolonged struggle as a result of elass or group (na- 
tional for instance—given the absence of sufficient class differentiation) 
collective self-consciousness, 

For similar reasons we must equally reject the arguments of the 
idealistic school. Neither the moral nature of man as an individual 
(an ethical variant) nor his intuitive-legal experiences (the psycho- 
logical variant) can be considered a source of any law whatsoever and 
much less a source of international law; international law is the prod- 
uct of later stages of social development and an expression of a complex 
historical process in human society, organized on a collective basis. 

For this reason, from the point of view of international law of the 
transition period, the historical school is the most instrumental where 
the problem of the sources of law is adequately formed; it reasons not 
with reference to a ‘‘national spirit’’ of types and nations but uses 
materials of collective (mass) psychology.® 


(b) With respect to the narrow concept of the term ''souree,"" Korovin 
stated, a substantial difference exists between traditional or ‘‘bourgeois’’ 
international law and the international law of the ''transition period."' 
In traditional international law, custom enjoys primacy over treaties as a 
source of international law and ‘‘the role of the treaty is often confined to 
the registration of a customary practice which has come into being (see for 
example the law of diplomacy or the law of war),’’ while in the transition 
period, the ‘‘treaty dominates unchallenged and custom is reduced to an 
auxiliary (subsidiary) source.’’ ® 

As to the actual treaty relations between the Soviet Union and the rest 
of the world, the ‘‘transition period’’ was marked, according to Korovin, 
‘by the unbroken sway of the treaty. . . .’’ 


8 Ibid. 25-26. 

9 Ibid. For a slight change in emphasis, see Korovin, Sovremennoe mezhdunarodnoe 
publiehnoe pravo (Contemporary International Public Law) 8-9 (Moscow-Leningrad, 
1926). In the latter Korovin added that ‘‘decisions of the highest organs of the 
League of Nations constitute a source of international law for member states.’’ 
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As the soil of intereourse and unity whieh alone ean nurture inter- 
national eustom is extended in the relations between states with the 
dictatorship of capital and states with the dictatorship of the prole- 
tariat, the repudiation of treaty compromise is equal to a renewal of 
the struggle of ‘‘all against all’’ in its military, semi-military, and 
"peaceful"! forms of international coercion. 

The conclusion is that the presumption of custom is typical for con- 
temporary bourgeois international law and the presumption of treaty 
is equally characteristic for the law of the transition period.!? 


The practical experience of the first years of existence of the Soviet state 
accentuated the desperate need for treaties over all other means, methods, 
and bases in the conduct of Soviet foreign relations. This bitter experi- 
ence shaped the Soviet view that international treaties constituted the only 
neutral bridge between Communist Russia and the rest of the world, the 
only ‘‘common tongue,” the only ‘‘vehicle of compromise,’’ the only bal- 
ancer and protector of Soviet interests, the only safeguard of its sovereign 
rights. This experience tended strongly to displace the traditional equilib- 
rium between treaties and international custom. Korovin, a good Com- 
munist since the October Revolution, made a valiant attempt to put Soviet 
scholarship on a common basis with the practical needs of the People’s 
Commissariat of Foreign Affairs. After all, he argued, rules of interna- 
tional customary law, established, shaped, formulated and accepted before 
the Soviet Union appeared on the world scene, were formed by historical 
forces bound to be ‘‘ideologically hostile’’ to the new state. They lacked the 
principle of explicit consent in the conduct of international business without 
which the Soviet state might again become a subject of foreign intervention. 
In the atmosphere of little or no mutual confidence, the Soviet Union could 
not afford to leave its protective shell for long: international treaties were 
the most suitable vehicle for such limited foreign relations. Korovin was 
ready and willing to subscribe to this practical necessity, even if facts had 
to suffer in the process: 


Watching each other closely, the two participants, the U.S.S.R. and 
the ''eapitalist states," met on the strictly limited ground of mutual 
agreement of a conventional character, only to return at once each to 
his own law and to his own principles. The sacred formula so dear to 
every adherent of international law, namely that of the ‘‘common prin- 
ciples of international law,’’ has only rarely [!] been made in the 
Soviet treaties, most frequently in those with Germany, and has been 
of inconsiderable practical importance. [!] ®© 


10 Mezhdunarodnoe pravo perekhodnogo vremeni, op. cit. 26. 

11 Korovin, ‘‘Soviet Treaties and International Law,’? 22 A.J.LL. 753 (1928), italics 
added. While the first part of Korovin’s statement was true, the second part was not: 
we have found 29 references to principles or common practice of international law in 
20 Soviet treaties concluded with partners other than Germany between 1920 and 1927. 
See the treaties with Estonia of Feb. 2, 1920, Art. 7, par. 4b; Georgia, May 7, 1920, 
Art. 5, par. 8; Latvia, Aug. 11, 1920, Art. 4, par. 4; Persia, Feb. 26, 1921, Art. 22; 
Afghanistan, Feb. 28, 1921, Art. 3; Latvia-Ukraine, Aug. 3, 1921, Preamble and Art. 2, 
par. 4; Norway, Sept. 2, 1921, Art 2, par. 2 and Art. 4, par. 2; Estonia-Ukraine, Nov. 
25, 1921, Preamble, Art. 3, par, 4 and Art. 14; Austria, Dec. 7, 1921, Art. 6, par. 1, 
Art. 8, par. 1, and Art. 12; Italy, Dec. 26, 1921, Art. 4; Turkey-Ukraine, Jan. 2, 1922, 
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Korovin had in mind bilateral rather than multilateral treaties; in view 
of the position of Soviet Russia in a world of non-Communist states, he 
eould not but repudiate ‘‘all attempts at world-wide collective treaties’’ in 
which the U.S.S.R. would represent a minority of one: 


The unrestrained growth, quantitative and qualitative, of separate 
treaties of the R.S.F.S.R. and the U.S.S.R. with individual bourgeois 
states on the one hand and the futility of Genoa and the collapse of the 
Hague attempts at universal collective treaties on the other graphically 
attest to the fact that the hour has not yet struck when the interna- 
tional of capital as a whole will recognize the possibility of finding 
common tongue in agreeing and compromising with the world of eman- 
eipated labor.'? 


3. In a critique of Korovin's position published in 1925,3 Andrei Sabanin 
pointed out that, while at first glance Korovin appeared to be correct in his 
claim that in the ‘‘transition period, international treaties far prevail over 
eustom as a source of international law,"' 


if one thinks about the problem more deeply, this assertion con- 
tains a clear misunderstanding. Treaty prevails over custom as 
a source, to take the area of embassy law alone, only in the first, 
most elementary phase of the transitional period when relations do not 
exist between two states. . . . Was not the author [Korovin] led to his 
conclusion by the circumstance that of the seventeen Soviet treaties 
concerning the establishment of diplomatie relations, seven are so- 
called de facto treaties which cannot fail to contain provisions on 
rights and privileges of mutual official representatives who are not 
diplomatic agents stricto gure? After all, the rights of these agents 
are neglected by custom. For comparison, let us cite the treaties with 
Germany of May 6, 1921, and of April 16, 1922; we would search in 
vain in the second treaty (de jure) for those articles on the mutual 
ar of representatives, which appear abundantly in the first (de 
acto). 


Sabanin's sharpness of analytical insight, absent in Korovin’s exposition, 
also suggested the changing needs of the Soviet Government. Not that in- 
ternational treaties became a secondary source of order in international 
relations in the process—they remained the primary source. But Sabanin 
attempted to relate international custom to a more realistic position on the 
scale. 

4. It was the task of Pashukanis, ten years later, to attempt a solution 
of the matter once and for all. Those scholars (namely, Korovin) who al- 
leged that ‘‘the Soviet Government should recognize only treaties [as a 


Art. 11; Finland, June 1, 1922, Art. 6; Czechoslovakia, June 5, 1922, Arts. 2 and 16; 
Czechoslovakia-Ukraine, June 6, 1922, Arts. 2 and 16; Denmark, April 23, 1923, Art. 
1, par. 4 and Art. 3, par. 4; Italy, Feb. 7, 1924, Art. 1; Sweden, Mareh 15, 1924, Art. 
3; Norway, Dec. 15, 1925, Art. 1; Turkey, Mareh 11, 1927, Art. 13; and Sweden, Oct. 
8, 1927, Art. 6. 

12 Korovin, Mezhdunarodnye dogovory i akty novogo vremeni (International Treaties 
and Acts of the Modern Period) 225 (Moscow-Leningrad, 1925); idem, Mezhdunarodnoe 
pravo perekhodnogo vremeni, op. cit. 27. Italics added. 

13 Andrei Sabanin, ‘‘ Pervyi sovetskii kurs mezhdunarodnogo prava’? (The First Soviet 
Course in International law), Mezhdunarodnaia zhizn?, No. 2 (1925), pp. 119-120. 
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source of] international law and should reject custom are absolutely 
wrong," wrote Pashukanis. 


An attempt to impose upon the Soviet Government a doctrine it has 
nowhere expressed is dietated by the patent desire to deprive the 
Soviet Government of those rights whieh require no treaty formulation 
and derive from the fact that normal diplomatie relations exist.! 


According to Pashukanis, such scholarship was not only inconvenient, it 
was downright dangerous for Soviet diplomatie practice. 

But Pashukanis went further: International treaties and international 
custom were both sources of international order, but only ‘‘in the narrowly 
juridical sense." In a broader sense and with proper caution, even general 
principles of (international) law, which Korovin had so cavalierly disposed 
of, should not be rejected outright: 


Given the extraordinary instability and indefiniteness of the vol- 
ume of universally recognized customs, the references to the generally 
recognized principles of international law which are occasionally en- 
countered in our own Soviet notes and treaties (see for example Ar- 
ticle 8 of the Russo-German Agreement of 1921) should be interpreted 
with eaution. In particular, what is involved in Soviet diplomatie 
doeuments is not the rather indefinite totality of so-ealled ''general 
principles of international law” taken as a whole, but the sum of 
customs which has come into being in the sphere of specific relations.!5 


Pashukanis did, however, reject other sources of order in relations among 
nations, such as constitutional provisions recognizing and accepting norms 
of international law as the law of the land, international morality, interna- 
tional comity, et cetera. With respect to constitutional stipulations pro- 
claiming that the generally recognized norms of international law are the 
law of the land (‘‘as for example, in the Austrian and the German Weimar 
constitutions’’), Pashukanis maintained that such provisions ‘‘add nothing 
in essence, since the question remains, what is to be considered ‘generally 
recognized’ and in what form this recognition is to be manifested.’’ Neli- 
ther was he patient with the Austinian claim that only international 
morality and international comity are sources of international law: 


The insolvency of such a standpoint is perfectly apparent in actual 
practice. Every state distinguishes perfectly well between its own 
legal obligations binding it by virtue of a treaty or custom and the 
requirements of international morality or the requirements of what 
is conventionally called international eomity.'$ 


14 Ye. Pashukanis, Ocherki po mezhdunarodnomu pravu (Essays on International 
Law), Ch. 2 (Moscow, 1935). 

15 Ibid. 

186 Ibid. Pashukanis again divided international conventions into ‘‘(a) general trea- 
ties in which general principles are established and the parties to which are all or a 
majority of states (for example the Geneva Convention on Aid to the Wounded in War 
of 1864; the General Documents of The Hague Conferences on the Law of War of 
1899-1907, ete.) and (b) treaty-contracts which establish obligations between or among 
parties and which do not constitute general rules.’’ ‘‘ This distinction,’’ he wrote, ‘‘is 
quite conventional and it is difficult to draw a dividing line between the two types of 
treaties, ”™? 
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Pashukanis, however, no longer depreeated multilateral treaties; times 
had changed and he was no less a conscious apostle of practical politics 
than was Korovin. The hour had struck; the Soviet Union was now a 
Member of the League of Nations, the former ‘‘alliance of world bandits 
against the proletariat. .. . Times had changed indeed. By 1935, 
when Pashukanis published his Essays, Golubev was already forgotten. 
Sabanin had become unreliable because he ‘‘ propagated surreptitiously . . . 
reactionary anti-Marxist ‘theories’ which attempted to deny the qualita- 
tive distinetion of the Soviet Union's international relations from the re- 
lations of the capitalist powers among themselves." Y And Korovin, 
through his ‘‘transition period’’ concept, was charged with having confused 


petty bourgeois radical attempts at the ‘‘socialist’’ reform of interna- 
tional law in conditions of the capitalist encirclement, i.e., jn essence 
followed the social-demoeratie theory of international law under capl- 
talism. 

The foreign world was becoming acquainted with our science of in- 
ternationallaw only through those mistaken works which were written 
in their time by Professor Korovin. These works, as the only ones we 
had, were being treated abroad as the official Soviet doctrine of in- 
ternational law and led to completely incorrect conclusions about our 
attitude towards some institutions of international law and caused no 
small harm to the interests of the Soviet state.*® 


Now that Pashukanis had reached the official zenith, his recipe for order 
in international relations, which eonsisted of a seareh for and eonsolidation 
of politieal and economie relations among states through treaties as well as 
international custom, was again altered to suit contemporary Soviet prae- 
tical needs. Treaties and custom were accepted as foundations of interna- 
tional relations ‘‘between the two systems [only] until the socialist system 
should establish its superiority beyond the borders of the U.S.S.R.’’ » 
After that, they would become obsolete and useless. Furthermore, Pashu- 
kanis limited all treaties to ‘‘those . . . in which we have taken part or to 
which we have adhered later,’’ and advised that international custom be 
recognized 


only within those limitations in which it does not contradict the die- 
tatorship of the proletariat and the principles of our foreign policy." 


Pashukanis’ militantly Communist views failed to save him in the Great 
Purge. In 1937 he was denounced as an ‘‘enemy of the people" by Andrei 
Vyshinski for an attempt ‘‘to undermine the foundations’’ of the Soviet 
state.” 


1T L. Ratner, ‘‘Mezhdunarodnoe pravo v marksistskom osveshehenii?! (International 
Law in the Marxist Interpretation), Sovetskoe gosudarstvo i pravo, No. 6 (1935), pp. 
129—130. 

18 Ibid. 19 Pashukanis, op. cit. Italies added. 

20 Ibid. 

21 See Pravda, Jan. 20 and April 27, 1937; T. Ingulov in Bol’shevik, No. 1 (1937); 
and especially M. Rapoport, ''Protiv vrazhdebnykh teorii mezhdunarodnogo prava"! 
(Against Hostile Theories of International Law), Sovetskoe gosudarstvo, Nos. 1-2 
(1937), pp. 92-98. Pashukanis was posthumously exonerated in September, 1956, and 
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5. Tle purge of Pashukanis and his views left the Soviet theory of inte- 
national law in a state of some confusion. Since it was difficult to specify 
in just what ways his theories had been defective, it was eqrally diffcu’t 
to deve op new and completely different theories which would be acceptab ^ 
to ike Communist Party. 

Asa zuide for development, the journal Sovetskoe gosudarstvo puylshe | 
in 1938 the anonymous but authoritative ‘‘Theses on Internationa! Law © 
which may be taken to represent the views, if not necessarily th» exu. 
words, of the journal's editor, Andrei Vyshinski, With regard to <% 
qtestior of sources, the ‘‘Theses’’ are disappointingly vague. ''l:tec« 
'icual lew,” it is stated, 


eor solidates, in the form of mutual rights and obligations whieh a. 
recorded in international treaties and agreements, domestic legislatio) 
anc customs, the relations which develop between governmen's in :k: 
precess of their political and economie struggle and collabı ration i> 
the international arena. 


The ‘‘Theses’’ recognize the existence of a number of principles in i 
ternaticnal law which, although uneodified, nevertheless are generally ac- 
eepted (e.g. matters of diplomatic and consular privileges, quc-t:ons ¢ 
international maritime law, et cetera), together with other princioles uc. 
universally accepted and some concerning which there is definite distr 
ment. 

The Soviet Union, the ‘‘Theses’’ continue, employs those iustitut.ons c^ 
"bourgeois!" international law which it finds acceptable (e.g., eonsula^ 
and diplomatie law, treaty law, et cetera), but with a ‘‘deepeninge ef thet: 
demovretie aspects," ‘Full and genuine democracy in internatio val ve 
latiors,'' however, ‘‘will be possible only after the collapse of capitalise.’ 

The reluctance of the ‘‘Theses’’ to attack such theoretical problems a. 
that of sources is understandable in view of the charge that it was partiu- 
larly in regard to theory that the ‘‘enemy of the people," Pasnukanis, 
developed his '('eounter-revolutionary Trotskyite-Bukharinite  corccp- 
tions.’’** Neither Pashukanis, with his view of Soviet international lav 
as a eoripromise with non-Soviet law, nor Korovin, whom the ‘Theses’ 
attack as a deviser of ‘‘ultra-leftist’’ theories masked in Marxist phras^ol 
ogy, gresped the basic principle on which, according to the ‘Theses, a 
Sovici tieory of international law must be eonstrueted—the prine pie o` 
close ad erence to the ‘‘Leninist-Stalinist theory of foreign policy." “hu. 
the most urgent task of Soviet international law, according to the '' T1 eses.” 
was to ‘ransform itself into a completely pliant and reliable tool of tac 
Soviet Covernment's foreign policy. 

It was to prove extremely difficult, nevertheless, for Soviet international 
lawyers to devise any fundamental change in the theories developed br 


Vyshinski who had led the attack on him, became the target of criticism instead. Sec 
John N. ‘Lazard, ‘‘Pashukanis is No Traitor,’? 51 A.J.L.L. 385-388 (1957). 

2? **Tezisy po mezhdunarodnomu pravu,’’ Sovetskoe gosudarstvo, No. 5 (1938), p. 
119. 

23 Ibid. 


* 
F 
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Korovin, Pashukanis and their earlier associates. After much searching, 
as we Shall see, they have returned to a modified form of Pashukanis’ view 
that treaties and custom constitute the primary sources of international law. 
And Pashukanis has even been accorded the honor of posthumous rehabili- 
tation, while his successful rival, Vyshinski, is now in some disrepute. 

6. In an article specifically stated to be ‘‘in the form of diseussion,’’ as 
the draft of a chapter for a planned textbook on international law, Pro- 
fessor F. Kozhevnikov in 1940 once more took up in systematie fashion 
the question of sources.** His treatment of the problem presented few 
innovations, despite his obvious effort to toe the Party line. Agreeing 
with earlier Soviet writers that ‘‘treaties and agreements between states’’ 
are a major source, he nevertheless warned against underestimating inter- 
national custom, notwithstanding its ‘‘uncertainty, instability and rela- 
tivity." It should be noted, he wrote, 


that many institutions in the realm of international law are based on 
custom. Thus, for example, almost the entire ambassadorial law is 
common law. 

To round out his treatment of the subject, Kozhevnikov indicated cau- 
tious approval of such other traditionally accepted subsidiary sources as 
domestic legal and judicial precedents and national legislation (using as an 
example the Soviet foreign trade monopoly, which has become ‘‘a standard 
of international law’’). Judicial decisions, particularly of international 
legal agencies, Kozhevnikov maintained, serve to ascertain and interpret 
the existing sources of international law and are sometimes cited as prec- 
edents, but they do not create the standards of law. 

In an article for the Large Soviet Encyclopedia, published in the same 
year, Kozhevnikov gave a more succinct treatment of the subject. ‘‘The 
basie external sources of positive international law,’’ he stated, 


... are, mainly, treaties and agreements between governments and 
international eustoms.... The actual political relations between 
governments are transformed into international law [relations] from 
the moment when they conclude international agreements, or from the 
moment of their adherence to an already existing treaty, or from the 
moment of their official announcement concerning sone rights or obliga- 
tions, or on the basis of international custom. 


The remainder of the article is devoted mainly to an effort to support in 
detail the foreign policy of the Soviet Union at the moment of writing, an 
effort which makes the article something of an historical curiosity, since, 
among other things, Kozhevnikov singled out for praise the Soviet Union’s 
non-aggression pacts with the Baltic states, which were to be violated only 
a few months after the article had appeared in print. 

On the whole Kozhevnikov was more successful when he stuck to theory. 
His formulation of the question of sources remained the standard for a 


24 F. I. Kozhevnikov, ‘‘K voprosu o poniatii mezhdunarodnogo prava’? (On the Ques- 
tion of the Coneept of International Law), Sovetskoe gosudarstvo i pravo, No. 2 
(1940), p. 101. 

25 F, I. Kozhevnikov, ‘‘Pravo mezhdunarodnoe,’’ 46 Bol'shaia sovetskaia entsiklo- 
pediia, cols. 635-643 (Moscow, 1940). 
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number of years, and when he returned to the subject in 19-47 there way 
little which required ehange.?? 

1. Wating in 1947, the Soviet legal scholar and Judge of the Iuteznc- 
tional Court of Justice, S. B. Krylov, followed the familiar line: Just £s 
the primary source of domestic law is a statute, he stated, so the prin ary 
source of international law is an international treaty." Krylov mace a 
perfunctory gesture towards Marxist theory in his treatment of sonrees b. 
noting et the outset that ‘‘im the so-called material sense’’ the struzgle au^ 
collaboration between governments is the source of international law, M< 
he lert .his proposition without discussion or development, and turned t: 
the treetment of sources in the narrow sense. ''International treaties, ` 
he wrot^, *'Le. treaties concluded between states, are the basie source c« 
international law.” 

Krylk v distinguished between bilateral and multilateral (collective) ires.. 
ties, noting that 


Collective treaties are concluded with particular frequenev in th: 
field of communications, transportation and maritime law in genera. 
but also include treaties which are broader in content and which coc 
cern fundamental political issues, e.g., a treaty such as the Charter o7 
the United Nations.?? 


Both tynes he accepted as the ‘‘fundamental source of international law. 
He further resurrected the old distinction between treaty-coutrec’s anc 
law-making treaties which such earlier writers as Korovin had rejected, bu: 
without introducing any change in the analysis. 


20 Idem, Uchebnoe posobie po mezhdunarodnomu publiehnomu pravu (Textbook o1 
Internatie nal Public Law) 32-34 (Moscow, 1947), reviewed in 43 A.J.I.L. 38? (1919). 
See also uis f'Sovetskoe gosudarstvo i mezhdunarodnye dogovory’’? (The Soviet Stat. 
and International Treaties), in Korovin (ed.), S.S.S.R. i problemy mezhduwuarodi oso 
prava (Te U.S.S.R. and Problems of International Law) 81-82 (Moscow, 19'75. To 
essentiallh the same point of view, though now supported by new evidenve, me lis ar 
ticle ** Ne totorye voprosy teorii i praktiki mezhdunarodnogo dogovora’? (Some Qu:st:on 
of the Th-ory and Practice of the International Treaty), Sovetskoe gosud: rstvo — privo 
No. 2 (1£54), p. 65: ‘The international treaty is the major legal source of cont: mpo 
rary international law. This statement, belonging to the number of universos'ly recog 
nized pri ciples of this law, is affirmed by the United Nations Charter. Thes, in the 
Preamble to the Charter, it is indicated that there must be created *. . . conditio» 
under whch may be observed justice and respect for obligations, emanating f-om 
treatics aid other sources of international law... .? 

‘Tho peimary significance of treaties, in the mentioned respect, is quite evicent fron 
tho Prearible. The International Court of Justice of the United Nations, whieh i. 
sound to 'esolve disputes submitted to it on the basis of international law, employs pri 
marily international conventions, general as well as the special ones, which establi-l 
the rales, specifically recognized by the states in dispute (Art. 38 of the Charter of 
the Intcrrational Court of Justice).?! 

27 S, B. Krylov in V. N. Durdenevski aud S. B. Krylov (eds.), Mezhdunarodnoc pravo 
20-21 (Moseow, 1917). See also S. B. Krylov, f'La doctrine soviétique du droit intcy 
nationnl,'' 70 Hague Academy Recueil des Cours 411-474 (1947, I), 

26 Mezhdunarodnoe pravo, loc. cit. 21. ‘‘Naturally, the great majority of treatie: 
are bilateral for the simple reason that if each of the over 60 states concludes a sirgle 
(bilateral) treaty with all the others, the result is 1770 treaties.'' ‘‘La doctrino go 
viétiquc,’’ loc. cit. 437, 
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Krylov’s second source was international custom. Repeating Pashukanis’ 
view that established custom facilitates international intercourse, and illus- 
trating the point with Sabanin’s example of the law of embassy, Krylov 
stressed the ‘‘considerable significance’’ of international custom, which con- 
tinues to play an important róle, resting as it does ‘‘upon a practice which 
has extended over centuries’’ and in view of the fact that ‘‘an international 
eode does not exist," while ‘‘the content of the numerous international 
treaties does not eover all the problems of law which arise in international 
intereourse.’’ After all, a device such as international custom could be 
extremely useful; even the Soviet Ministry of Foreign Affairs was bound 
to establish its own custom: 


In particular, specific rules for the treatment of diplomats who are ac- 
eredited to us have come into being in the Ministry of Foreign Affairs 
of the U.S.S.R.; in other words, a Soviet diplomatie practice has been 
established, Soviet diplomatie custom. It goes without saying that the 
protocol customs of the U.S.S.R. are democratic and simple. . . .?? 


Krylov differentiated between international custom and practice or us- 
age, which consists of ‘‘a kind of mixture of the legal source and a cer- 
tain technical norm, and for this reason is not of an imperative but of a 
discretionary nature. Of course, it is international custom which is par- 
ticularly significant for international law.” 31 

Krylov found a third souree of international law in the decisions of inter- 
national organizations such as the League of Nations and the United Na- 
tions, and of other permanent or temporary international agencies, such as 
arbitration commissions or special administrative agencies, e.g., the Inter- 
national Commission of the Danube. ‘‘This source of international law 
does not always reeeive proper attention, despite its great signifieance and 
the importance of the role which it plays," complained Krylov.? Pro- 
vided that decisions of international organizations were so recognized, ac- 
cepted, and applied by the membership at large, according to Krylov, they 
became ‘‘an important source of international law’’: 


At its Assemblies (general meetings) the League of Nations adopted 
a number of decisions. These decisions, both of the general meetings 
of the League of Nations and of its agencies, were a source of inter- 
national law for the members of the League, provided they were recog- 
nized and applied in practice. If this condition is kept in mind, there 
is no doubt that the decisions of the Permanent Court of International 
Justice in The Hague, as well as its conclusions on the legal issues which 
were referred to it, were a source of international law. The activity 


20 Mezhdunarodnoe pravo, foc. cit, 23. Krylov cited the Soviet Consular Charter and 
the Code of Commercial Navigation of the U.8.8.R. as examples of the application of 
custom. 

80 A distinction which Art. 38 (1) of the International Court of Justice, through 
‘tthe curious drafting ... tends to distort." Herbert W. Briggs, The Law of Na- 
tions: Cases, Documents and Notes 46 (London, 2nd ed., 1953). 

81 Mezhdunarodnoe pravo, loc. cit. 24. 

32 Ibid. Decisions of ‘‘the highest organs of the League of Nations’? had been in- 
troduced as far back as 1926 by Korovin as a third source of international law, though 
only for members of the organization. See note 9 above. 
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of the United Nations Organization, of its General Assembly and other 
agencies, primarily the Security Council, may have the result that 
several of the decisions of these agencies will, keeping in mind the 
condition stipulated above, prove to be an important source of inter- 
national law.” 

Decisions of international organizations, Krylov maintained, are an im- 
portant source of international law if they are truly binding. For example, 
decisions (not recommendations) of the Security Council, if based on the 
unanimity principle of permanent members, must be considered a distinct 
source of international law because the procedure of the Security Council 
with its right of veto is one of the ‘‘cornerstones’’ of the United Nations.™ 
Decisions of the International Court of Justice are ‘‘without the slightest 
doubt . . . [also] sources of international law’’ when they are findings in 
legal (not political) questions submitted to the Court.*5 

A fourth souree of international law, subordinated to treaties, custom, 
and decisions of international organizations, according to Krylov, is the 
domestic legislation and court practice of individual states if recognized 
by other states: 


For example, the law of an individual state concerning the position of 
foreigners, or the decision of a tribunal in a ease concerning a for- 
eigner, may be recognized in another interested state and, conse- 
quently, may come to have the significance, as it were, of an interna- 
tional agreement, eonstituting a possible souree of international law. 
Thus, all intra-state sources of law which exist for any specific state 
may, generally speaking, constitute a source of international law if 
they concern international relations and are recognized by another 
state or are not challenged by that state. 


Thus, for example, 1f the British High Court has rendered a decision 
in a ease which concerns the Soviet foreign trade monopoly, to the ex- 
tent that the U.S.S.R. recognizes this decision and draws the necessary 
conclusions therefrom, it is a source of international law in the mutual 
relations between the U.S.S.R. and England.*¢ 


This is only an indirect, secondary source of international law, however, 
subordinate to the three ‘‘fundamental’’ sources; if Anglo-American legal 
scholars suggest that in view of this source ‘‘international law is ‘part’ of 
domestic law,’’ Krylov warned, they are sadly mistaken.*' 

The general principles of international law are not, in Krylov’s opinion, a 
basically new legal source of law. They consist of ‘‘principles derived from 
international practice and international custom which are registered par- 
ticularly in court decisions.” At variance with Korovin’s erroneous state- 
ment mentioned above, Krylov readily admitted that international treaties, 
and in particular Soviet treaties, contain copious references to the general 
principles of international law. It is difficult, however, ‘‘to give adequate 


33 Ibid. 24-25. Italics added. 

84S. B. Krylov, ‘‘K obsuzhdeniu voprosov teorii mezhdunarodnogo prava’? (Con- 
cerning the Discussion of Questions of the Theory of International Law), Sovetskoe 
gosudarstvo i pravo, No. 7 (1954), p. 78. 

3$ Mezhdunarodnoe pravo, loc. cit. 24-25. 

36 Ibig. 25-26. 87 Ibid. 
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consideration to this source of international law,’’ since ‘‘to study the 
norms contained in international treaties, one must in all cases examine 
several hundred such treaties, even if one approaches such a study with a 
very strict selection of sourees.’’ As to the exact nature of the ''general 
principles,” Krylov was completely silent. Even more difficult, he stated, 
would be the task of establishing the basie principles of international eus- 
tom or the decisions of international organs. 

It is noteworthy that Krylov’s treatment of the question of ''basie prin- 
ciples,’’ to which other Soviet writers give much greater emphasis, reflects 
his background as a scholar and judge, rather than a professional jurist pri- 
marily concerned with adapting his theories to the current demands of the 
Party line. 

In view of the difficulty of establishing norms in this field, Krylov 
spoke with guarded approval of attempts at the codification of international 
law, stressing particularly the value of international law doctrine. His 
treatment of sources ended with a discussion of means of legal settlement 
of cases in international private law. It is clear, however, that he did not 
include these among the sources, since they ‘‘merely contain references to 
some other direct norm which is for the most part taken directly from the 
domain of domestic law’? (collision norms). 

8. An article on international law in the Soviet Diplomatic Dictionary, 
published in 1950, repeated the established theme with a few variations.*? 
Treaties were again cited as the principal source; international custom and 
domestic legislation were recognized as valid but subsidiary sources, while 
the writings of ‘‘distinguished authors’’ on international law were con- 
sidered merely a basis for ‘‘argumentation in favor of the existence or non- 
existence of this or that norm of international law.’’ 

Unlike Krylov, the author of the article gave particular emphasis to the 
**basie principles’’ of international law, considering them ‘‘binding on all 
governments, regardless of whether they are applied through custom or 
through international conventions.’’ These principles, the existence of 
which ‘‘Soviet juridical doctrine not only recognizes but stresses,’’ are 
identified as ‘‘the support of universal peace and security,’’ sovereignty, 
non-interference in the internal affairs of other states, the equality of 
governments, and the conscientious fulfillment of international treaties 
and obligations. 

9. In the development of Soviet international, as well as domestic, law 
no one played a more significant part than the ex-Menshevik lawyer, 
Andrei Vyshinski. His ready grasp of the purposes and methods of the 
Communist dictatorship and his willingness to put his talents at the disposal 
of the Party made him a most valuable Soviet spokesman, despite his 
spotty political past. Beginning as a prosecutor and judge in propaganda 
trials prepared by the Soviet secret police, he later turned his attention 
particularly to the field of foreign affairs and international relations. We 


88 ‘‘Mezhdunarodnoe pravo?! in A. Ya. Vyshinski (ed.), Diplomaticheskii slovar’, Vol. 
2, eols. 123-131 (Moscow, 1950). The article may well have been written by Korovin, 
who was a member of the editorial committee. 
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have already noted his part in the overthrow of Pashukanis and the eall 
for a new basis for the Soviet theory of international law. Vyshinski was 
primarily a political figure rather than a scholar or theorist, and he was 
usually too concerned with the urgent tasks of the moment to formulate a 
theoretieal eonception of internationallaw. Nevertheless his opinions must 
be considered here, since they illuminate particularly clearly the close re- 
lation between Soviet theory and practice, and because they served as ob- 
higatory guides to the lesser men—scholars, jurists and professors—who had 
the task of working out the theoretieal implieations of Vyshinski's speeifie 
actions and propositions. 

One of the most direct statements by Vyshinski on the subject of the 
sources of international law occurs in an article published in 1948 on ‘‘In- 
ternational Law and International Organization.''** The major aim of 
the article was to attack the developing sentiment in the West for the 
establishment of some form of supra-governmental authority to which 
individual states would yield up a portion of their sovereignty. Against 
this sentiment Vyshinski set up the (general principles of socialist democ- 
racy,” as enunciated at various times by Stalin—sovereignty, the free 
ehoice by the eitizens of a eountry of their form of government, and so 
forth, eiting the Soviet leader's wartime pledges with regard to the na- 
tions of Eastern Europe. These principles, Vyshinski argued, cannot be 
reconciled with those of the ‘‘Anglo-American bloc," which is ‘‘aiming 
at world dominance." Since no basis exists under these conditions for 
compromise, it is ‘‘clear that international collaboration is possible only 
on the basis of understanding and coordination of measures in the sphere 
of international law.’’ ‘‘It must be clear to everyone," Vyshinski wrote, 


. .. that solid international law and order ean be assured only on 
the basis of understanding and the recognition of the mutual needs, 
interests and rights of sovereign states. That is why the Soviet theory 
of international law regards the treaty, resting on the prineiples of 
the sovereign equality of peoples and the respect for mutual interests 
and rights, as the basic source of international law. This secures 
for international law and its institutions full moral as well as juridi- 
eal force, since at their base will lie the obligations agreed to and 
voluntarily assumed by nations.*° 


Thus the Soviet Union's most prominent and influential spokesman in 
the international arena once more subscribed whole-heartedly to the tradi- 
tional Soviet doetrine that in the absenee of an agreement by the non- 
Soviet world to aecept the Soviet view of international relations, the only 
valid souree for international law is the treaty. 

10. In a textbook on international law prepared by the Institute of Law 
of the Soviet Academy of Sciences and published in 1951,4 Korovin dis- 


389 A. Ya. Vyshinski, ‘‘Mezhdunarodnoe pravo i mezhdunarodnaia organizatsiia,’’ 
Sovetskoe gosudarstvo i pravo, No. 1 (1948), p. 22. 

40 Ibid. 

41 Ye. A. Korovin, Mezhdunarodnoe pravo 16 (Moscow, 1951). The volume was pre- 
pared by a committee of members of the Institute of Law under the general direction 
of Korovin. Although approved for publication in August, 1950, it was not sent to the 
printer until April, 1951. See review in 46 A.J.I.L. 583 (1952). 
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tinguished between sourees of order in the broad sense (following the 
Marxist conception of law as part of the ideological superstructure raised 
on the basis of the form of produetion in a given society) and in the nar- 
row juridical sense. Of the latter, he followed earlier Soviet analysts in 
giving first priority to international treaties, with international custom 
a elose second. 

Defining the treaty as ‘‘an agreement between governments respecting 
their rights and obligations," he added the reservation that it must be 
the ‘‘voluntary and equal expression of wills of the corresponding states. '' 
The paramount importance of treaties he related directly to the ‘‘co-ex- 
istence of states with different socio-economic structures,’’ citing with ap- 
proval Vyshinski’s pronouncement that under such conditions ‘‘interna- 
tional collaboration is only possible on the basis of understanding and 
coordination of measures on the international level.’’ 42 

With regard to international eustom, which he defined as ‘‘the norm of 
behavior of governments,’’ Korovin specified that it included only those 
'"eustomary norms which are not in contradiction with the socialist legal 
conscience and which are generally accepted, t.e., accepted as such by the 
Soviet Government as wel.” Thus there could be no danger that the 
Soviet Union would find itself bound by an international custom to which 
it had not given specific approval, while any custom which it had not so 
approved would not enter into its concept of the sources of international 
law. 

The old distinction made in ‘‘bourgeois literature’’ between a law-making 
treaty and a treaty-contract, Korovin stated, is ‘‘groundless,’’ although it 
was an indisputable fact that some treaties have a broacler, others a nar- 
rower seope.*? 

The ‘‘general principles of law’’ cited in Article 38 of the Statute of 
the International Court, Korovin argued, cannot by themselves be called 
sources of international law; they become so only through embodiment in 
treaties or international custom. Internal legislation can enter into inter- 
national law only in a similar way, a fact which does not prevent a docu- 
ment such as the ''Stalin Constitution’’ from having ‘‘great influence 
on the development of international law as well’’—although not perhaps in 
the sense Korovin intended. 

Judicial decisions and scholarly doctrines are not, in Korovin’s view, 
sources of international law, but can only serve to extend, never to create, 
“defnite legal norms in international relations.’’ He rejected decisively 
the opinion of ‘‘a few foreign scholars’’ that international comity forms 
a source of international law, on the ground that there is neither obliga- 
tion nor compulsion to accept it as such among nations. 

Recognizing the absence of any generally accepted codification of inter- 
national law, a situation he ascribed to the ‘‘continually sharpening inter- 
national contradictions and the tendency of imperialist states to limit 
themselves as little as possible even by purely formal bourgeois legality,” 
Korovin nevertheless gave cautious approval to the ‘‘partial’’ codification of 


42 Note 39 above. 43 Mezhdunarodnoe pravo, op. cit. 16-17. 
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international law, 4.e., a codification of those ‘‘positions’’ which ''aid in the 
strengthening of the bases of demoeratie legality and its genuinely pro- 
gressive development.” ** 

11. In 1950 the Institute of Law of the Soviet Academy of Sciences 
published a monograph by N. N. Polianski on the International Court of 
Justice.*® Discussing Article 38 of the Statute of the Court, Polianski 
dealt in turn with eaeh of the sourees of international law listed there 
under the two headings, basic and auxiliary. 

With regard to the basic sources listed—international conventions, in- 
ternational custom, and the general principles of law recognized by civilized 
nations—Polianski was on familiar ground with the first two. On treaties 
he quoted with approval Vyshinski’s authoritative verdict that 


the Soviet theory of international law regards the treaty, resting on the 
principles of the sovereign equality of peoples and the respect for 
mutual interests and rights, as the basic source of international law.*? 


With regard to international custom, Polianski maintained that it could be 
accepted as a valid source of international law ‘‘only insofar as it reflected 
the agreement of governments’’ so to consider it.*? 

In his treatment of the concept of general principles of law as a pri- 
mary source of international law, Polianski was on less familiar territory, 
and with the caution appropriate to a pioneer, merely staked out a position 
without fully exploring its implications. Rejecting the view of ‘‘a few 
authors’’ that the ‘‘general principles’’ mentioned in Article 38 could only 
refer to the principles underlying the codes of individual nations, as well 
as the ‘‘dominant view’’ that the general principles possessed only subsidi- 
ary importance, and that, in ease of a conflict with specife treaty provi- 
sions, must yield to the latter, Polianski argued that the ‘‘general prin- 
ciples’’ referred to were the fundamental bases of international law, and 
that in case of a conflict between the general principles so understood and 
specific treaty provisions, the latter would have to yield.*® Thus Soviet 
international law cautiously moved towards a position in which it could 
eite ‘‘fundamental principles’’ as the basis for claiming the specific treaties 
of other states to be invalid. 

With regard to the ‘‘auxiliary sources" mentioned in Article 38—judi- 
eial decisions and the doctrine of the most highly qualified experts in publie 
law of the various nations—Polianski limited himself to a consideration of 
the actual practice of the International Court and the Permanent Court of 
International Justice, noting that, while earlier decisions were in fact often 
cited as precedents, the decisions of the Permanent Court had in no case 
been based on the views of scholarly authorities, although such views had 
been frequently advanced in the briefs presented to the Court. Thus by 
implication Polianski accepted as a subsidiary source the judicial decisions 


44 Ibid. 18-19. 

46 N, N. Polianski, Mezhdunarodnyi sud (Moscow, 1951). The volume was edited by 
Korovin. 

46 Note 39 above. ^7 Polianski, op. cit. 123. 

48 Ibid. 127—128. 48 Ibid. 128—130. 
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of international tribunals, but rejected the doctrine of experts on interna- 
tional law. 

12. V. I. Lisovski, author of the first Soviet textbook on international 
law to be published after Stalin's death, distinguished again between 
sources ‘‘in the broad sense, [by which] should be understood conditions 
of the material life of society, ie., the type of productive relations char- 
acteristic for it which define its ideological superstructure,’’ and sources in 
the narrow, particular meaning, by which he meant ''those special, ex- 
ternal forms which clothe the norms of the corresponding branches of 
law.' * In other words he paid homage, as had Korovin in 1951, to Marx 
and Engels, while dealing with the ‘‘narrow’’ sources without the influ- 
ence of official theory. 

Lisovski similarly emphasized treaties as the principal basie source (in 
the ‘‘narrow, special’’ sense) of international law; he repeated that they 
must, however, contain ‘‘a voluntary and equal expression of wills of the 
states which concluded them” (as differentiated from ‘‘unequal treaties” 
which are invalid ipso facto), and must not contradict the ‘‘universally 
recognized norms of international law,” i.e., those approved by the Soviet 
Union.* 

However, after listing (2) international custom, (3) judicial precedents 
of international courts and courts of arbitration as well as pertinent deci- 
sions of national courts, and (4) internal laws (‘‘when they concern or 
touch upon questions of international intercourse and do not contradict its 
principles”), Lisovski maintained that (5) decisions and decrees of inter- 
national organizations, ‘‘adopted within the limits of their competence and 
not contradicting the basie principles of international law,’’ are an ‘‘ob- 
ligatory’’ source of international law ‘‘even for those states which have not 
taken direct part in their adoption.” 5 

This new qualification of a familiar source surprised Soviet scholars as 
much as it did their Western colleagues. In a general session of the Inter- 
national Law Section of the Vyshinski Institute of Law of the Soviet Aead- 
emy of Sciences, Professor Durdenevski, in a generally damning review, 
sharply questioned Lisovski’s unconventional concept: 


According to the Charter of the United Nations, decisions of the Se- 
eurity Council are binding on all the UN members; this does not mean, 
however, that decisions of all international organizations are binding 
on [those] governments which did not adopt these decisions.** 


Such a view, Durdenevski argued, would limit Soviet sovereignty (the 
'*eornerstone of international law’’) and would endanger the Soviet inter- 


50 V, Y, Lisovski, Mezhdunarodnoe pravo (Kiev, 1955); reviewed in 51 A.J.L.L. 135 
(1957). 

51 0p. cit. 28. 

82 Ibid. For comparison, see Korovin, above. 

53 Ibid. Italies added. 

54 V, S., ‘‘Obsuzhdenie knigy V. I. Lisovskogo, Mezhdunarodnoe pravo’? (Discussion of 
the book by V. I. Lisovski, International Law), Sovetskoe gosudarstvo i pravo, No. 6 
(1956), p. 121. 
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national position. As Professor Hazard pointed out in his review of 
Lisovski's textbook, 


One wonders whether this view would be held if the U.S.S R. did not 
participate [in the given decisions of international organizations]. and 
how it squares with the Soviet objeetion to the Seeurity Council's de- 
cision to enter the Korean conflict after the Soviet ‘‘walk-out.’’ 55 


It seems probable, however, that Lisovski’s position was less heretical 
than it at first appeared, and that far from representing an attempt to 
weaken the Soviet Union's international position, it was in reality an ef- 
fort to strengthen that position along lines developed by earlier Soviet 
writers on the subject. It will be noticed that in his statement on the 
‘‘decisions and decrees of international organizations," Lisovski had in- 
troduced the qualification, ‘‘not contradicting the basic principles of inter- 
national law." What these principles are he did not specify. But in the 
light of earlier Soviet doctrine, it seems certain that they are the principles 
developed or adopted by Soviet experts in international law as ideological 
weapons for the support of Soviet foreign policy. By his failure to specify 
what principles he had in mind, and by his apparent implication that 
under certain circumstances the Soviet Union might find itself bound by 
decisions to which it had not been a party, Lisovski left himself open to at- 
tack and misunderstanding, but it is doubtful that he had any intention of 
varying from what he understood to be the current Soviet doctrine of in- 
ternational law.*6 

13. V. M. Shurshalov, writing in 1957 on Bases of the Validity of Inter- 
national Treaties,’ reiterated that ‘‘the international treaty is the funda- 
mental source of international law,’’ and went even further: 


. . contemporary international law is basically treaty law. It fol. 
lows that the progressive development of international law depends to 
a significant degree on treaty practice, while international treaties . . 
are at the same time a factor in its constant rejuvenation and per- 
feetion.58 


According to Shurshalov, however, a treaty may be in conflict with the 
'basie principles and concepts’ of international law, and may there- 
fore be invalid. These principles Shurshalov defined as follows: (1) 
universal peace and the seeurity of nations; (2) respeet for the sovereignty 
and territorial integrity of nations whieh are members of the international 
community; (3) non-interference in the internal affairs of states; (4) 
equality and mutual benefit as between nations; and (5) the rigorous ful- 
fillment of obligations assumed under treaties—pacta sunt servanda. Any 


55 John N. Hazard, review of Lisovski’s book in 51 A.J.LL. 135 (1957). 

ës The attack by Soviet scholars on Lisovski’s book followed in the pattern of the 
blistering criticism accorded his earlier book on the unification of the Ukraine with Rus- 
sia (Kiev, 1954). See the review in Sovetskoe gosudarstvo i pravo, No. 5(1955), pp. 
146-149. 

5: V. M. Shurshalov, Osnovaniia deistvitel'nosti mezhdunarodnykh dogovorov (Moscow, 
1957). 

58 Ibid. 130—131. Italics added. 
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treaty which proves to be incompatible with these principles, Shurshalov 
maintained, is invalid.®® 

As examples of such ‘‘invalid’’ treaties Shurshalov cited a long list of 
treaties of which the Soviet Government disapproved: the NATO Pact, 
the Treaty of Peace between Japan and the United States, the treaties of 
the United States with the Nationalist Government of China, the Anglo- 
American agreement on the establishment of air bases in Great Britain, 
the SEATO Pact, the Marshall Plan, the agreements under which the 
Federal Republic of Germany was established from the zones of occupa- 
tion of the three Western Powers, and so forth and so on.” These ex- 
amples make clear the purpose which the elaboration of the concept of 
'*basie principles’’ is designed to serve. Having rejected the ‘‘basie prin- 
ciples’ of the West, or reinterpreted them to serve its own needs, and 
having seen its advocacy of treaties as a primary source of international 
law gradually win the assent of the non-Soviet world, Soviet international 
law and in particular Soviet treaty law is now ready to move to the more 
advanced position of establishing its own ''basie principles,” on the 
strength of which it can judge and condemn the treaties of the non-Soviet 
world. 


II 


In the period following World War II, Soviet seholarship, as we have 
seen, began to stress—and quite eonsistently—a new ‘‘fundamental’’ 
source of world order of peculiarly Soviet vintage, called ''basie laws, 
concepts and norms of international law." In 1935, Pashukanis had ad- 
vised that the general principles of international law ‘‘should be inter- 
preted with caution’’ because of their ‘‘rather indefinite totality.’’ * Dur- 
ing the following decade, Soviet international lawyers did their best to 
eliminate the vagueness by preparing a list of laws, principles and concepts 
of international law which the Soviet Government accepted as ‘‘corner- 
stones’’ of international order. The cumulative tendency of this list was 
to limit further the freedom of action of states in international relations 
by a curious mixture of legal, political, ideological and ethical precepts 
and norms, all of which allegedly ‘‘possess special significance for the 
strengthening of legality in international relations.'' 9? The list varies 
from time to time and from author to author, but usually includes some or 
all of the following concepts: the obligation of keeping and protecting the 
general peace and security; international co-operation among all states, 
and especially among the great Powers; national sovereignty and equality ; 
non-interference in the domestic affairs of other states; non-aggression ; 
maintenance of trade relations among nations; the right to enter into treaty 
relations; conscientious fulfillment of international treaties and obligations 
in good faith; the right to legal use of force against violators of treaties 
and customary international law; national self-determination; the right 


89 Ibid. 140—144. eo Ibid. 148—154. 
61 Pashukanis, Ocherki, loc. cit. 
62 Diplomaticheskii slovar’, op. cit., col. 124. 
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to national respeet and honor; the right to the maintenance of diplomatie 
relations; and international legal responsibility for cases of violation of 
international law.9? 

This list of principles represents those which the Soviet Government 
‘not only recognizes but especially stresses'' in international relations. 
Many are taken directly from the U.N. Charter; others ‘‘have been recog- 
nized as norms of international law for a long time and have now received a 
new content’’; still others ‘‘were only recently accepted in international 
law, not as political ideas but as legal norms.’’ ** However, irrespective of 


63 Krylov in Durdenevski and Krylov, op. cit. 16; Durdenevski, ibid. 113; Kozhevnikov, 
Uchebnoe posobie, op. cit. 24-25; Diplomaticheskii slovar’, cols. 124—125; D. B. Levin, 
Sovremennoe mezhdunarodnoe pravo, No. 4, p. 268 (Moscow, 1946); Shurshalov, op. cit. 
138-158. 

64 Diplomaticheskii slovar’, cols. 124—125. For official sources of these ‘‘principles’’ 
and ‘‘concepts,’’ see 1 Mezhdunarodnoe pravo v izbrannykh dokumentakh (International 
Law in Selected Documents) 5-21 (ed. by L. A. Modzhorian and V. K. Sobakin, Mos- 
cow, 1957). The following documents are printed: (1) Arts. 1 and 2 of the U. N. 
Charter (Purposes and Principles); (2) Declaration of the Supreme Soviet of the 
U.S.S.R. of Feb. 9, 1955 (on peace, equality, non-intervention, non-aggression, sover- 
eignty, national independence, peaceful co-existence, and against a new war); (3) 
Joint Declaration of the Soviet Union and the Chinese People’s Republie of Oct. 12, 
1954 (on mutual respeet for sovereignty and territorial integrity, non-aggression, non- 
intervention in domestie affairs, equality and mutual interest, peaceful eo-existence, and 
for creative international co-operation) ; (4) Joint Statement of the Chairman of the Soviet 
Council of Ministers, N. A. Bulganin, and Indian Premier Nehru, of June 22, 1955 (on 
mutual respeet for territorial integrity and sovereignty; non-aggression; non-intervention 
in domestic affairs whatever the motives—economic, political or ideological; equality and 
mutual interests; and peaceful co-existence); (5) Joint Statement of the Chairman of 
the Soviet Council of Ministers, N. A. Bulganin, and the Premier of the Union of Burma, 
U Nu, of Nov. 3, 1955(on mutual respect for territorial integrity and sovereignty; non- 
aggression; non-intervention in domestic affairs; equality and mutual interests; peaceful 
co-existence and economic co-operation); (6) Declaration of the Governments of the 
U.S.S.R. and the Federative People’s Republic of Yugoslavia of June 2, 1955 (on 
indivisibility of peace; collective security; respect for sovereignty; independence, ter- 
ritorial integrity and equal rights in relations with other states; recognition and de- 
velopment of peaceful co-existence independent of ideological differences and differences 
in social structure; mutual respect and non-intervention in domestic affairs whatever 
the causes—economie, political, ideological—since ‘‘differences in social structures and 
concrete forms of development of socialism are exclusively a problem of the different 
countries [sic/]’’; on ‘‘development of bilateral and international economic coopera- 
tion... to aid the U.N.; ... against propaganda which spreads distrust among na- 
tions; .. . against domination of some countries over others; ... and against mili- 
tary blocs’’); (7) Agreement between the Chinese People’s Republic and the Republic of 
India concerning trade and relations between the Tibet District of China and India of 
April 29, 1954(on mutual respect for territorial integrity and sovereignty; mutual non- 
aggression; non-intervention in domestie affairs; equality and mutual interest; and 
peaceful co-existence); (8) Communiqué about discussions between Prime Minister and 
Foreign Minister of the Chinese People’s Republic Chou En-Lai and Prime Minister 
and Minister of Foreign Affairs of India Nehru of June 28, 1954 (on mutual respect for 
territorial integrity and sovereignty; non-aggression, non-intervention in domestic af- 
fairs; equality and mutual interests; and peaceful co-existence. ‘‘The Prime Ministers 
expressed the hope that these principles would be accepted not only in relations among 
various countries but also in international relations in general as fundamental principles 
of peace and security, irrespective of social and political systems in different coun- 
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their source, the principles might appear in general to constitute a valid 
basis for rapprochement between Soviet theories of international law and 
those of the non-Soviet world. The difficulty, of course, is that these con- 
eepts have indeed been filled with a ‘‘new content’’ in their Soviet inter- 
pretation, so that each of them must be patiently redefined, not only in 
terms of what Soviet scholars and publie figures have stated, but in the 
light of Soviet practice. We have already noted the function to which the 
concept of sovereignty is turned by Soviet specialists in international law: 
in effect, any effort at the establishment of a supra-national authority with 
which the Soviet Union is not associated, or of which it disapproves, ean be 
condemned as an attack on national sovereignty, whereas the complete 
dominance by the Soviet Union of the governments of the satellite states 
is not even eonsidered relevant to the prineiple of sovereignty by Soviet 
international lawyers. Similarly, one eould work through the entire list, 
showing by specific quotations and examples the way in which these con- 
cepts have been chosen for their suitability as weapons in Soviet foreign 
policy for certain specific targets.95 


XII 


To sum Up: 


1. International treaties and agreements, ever since the first Soviet entry 
into foreign relations, have remained the fundamental source and prima 


tries’’); (9) Declaration on assistance to universal peace and co-operation accepted at 
the Conference of Asian-African Countries in Bandung on April 24, 1955 (on the inter- 
dependence of peace and international security through the U.N.; on effective interna- 
tional control of weapons and armaments; on the utilization of atomic energy for peace- 
ful purposes; on the interdependence of freedom and peace; on social progress and 
freedom; the right to self-determination and independence as soon as possible for depend- 
ent countries; freedom to select their own political and economie system, their own way 
of life in accordance with objectives and principles of the U.N. Charter; on the re- 
spect for fundamental human rights and also the objectives and principles of the U.N. 
Charter; respect for sovereignty and territorial independence of all countries; recogni- 
tion of equality of all races and all nations large and small; non-intervention in domestic 
affairs of other countries; respect for rights of all countries for individual and collective 
defense in accordance with the U.N. Charter; refraining from agreements concerning 
collective defense in the private interest of any big Power; refraining from exerting 
pressure on other countries; regulation of international disputes by peaceful means such 
as conciliation, arbitration, judicial decisions as well as other peaceful means which the 
parties may choose in accordance with the Charter of the U.N.; mutual interest and co- 
operation; and respect for justice and international agreements). 

65 The rationale of the Soviet use of concepts of international law was frankly stated 
by L. Ratner: ‘‘Our task is not the creation of some new system of international law, 
but simply the application, the employment and, if necessary, the advancement of those 
concepts of international law which objectively aid the U.S.S.R. in its struggle for peace 
and for the realization of its great goals concerning the building of socialism. 

** We will utilize even the old concepts of international law which will serve these 
goals. Let us take, for example, the principle of sovereignty, which is not at all a 
socialistic principle, but which we nevertheless support because it helps us mobilize the 
strength of the oppressed peoples for a joint struggle against imperialism and is an im- 
portant slogan in the national liberation struggle in the East.’’ I. Ratner, Mezhduna- 
rodnoe pravo v marksistskom osveshehenii, op. cit. 131-132. 
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facie foundation of relations between Soviet Russia and other governments. 
The practice of the Soviet Government abundantly confirms this fact: In 
the forty years of its existence, the Soviet Government has concluded over 
2009 treaties, agreements and conventions (more than 1800 bilateral and 
nearly 300 multilateral) with some 85 partners.® 

All of the Soviet leaders, from Lenin to Khruschev, have relied more on 
international treaties than on all other foundations of international order 
combined. Both by words and deeds they have made elear their view that 
treaties constitute the ideal vehicle for relations between the Soviet state 
and the outside world. "This reliance on treaties has not tended to slacken 
as the power of the Soviet state has increased; quite the contrary. Under 
Khrushchev, the Soviet state has stepped up the pace of its treaty policy. 
During the first two years of Khrushehev's economie and cultura] offensive, 
the Soviet Government concluded more than 300 treaties with some forty 
partners, especially the leading Afro-Asian nations: 148 m 1955 (of which 
135 were bilateral agreements) and 167 in 1956 (of which 142 were bi- 
lateral), the highest number of treaties ever concluded by the Soviet Govern- 
ment in a two-year period. 

The absolute dependence of Soviet theory on the practice of the Soviet 
state is a well-known fact. Such distinguished students of Soviet law and 
Soviet international law as Calvez, De Visscher, Hazard, Kelsen, Kulski, 
Lissitzyn, and Meissner, agree that Soviet international law doctrine 
was elaborated according to Soviet state practice, in agreement with that 
practice, and to fortify and justify that practice. In our study of the 
forty-year period of Soviet treaty-making, we have found many changes 
and disagreements, much heresy and ideological tightrope-daneing in Soviet 
treaty theories in the several sharply delineated stages of development of 
the Sovict state. But we have also found that it was Soviet treaty practice 
which always preceded and determined the line of theory on treaties. Ever 
sinee the first phase of the Soviet state, when sheer necessity forced the 
Soviet Government to enter into relations with other states, the ideal in- 
strument of such relations was international treaties and agreements, the 
great majority of which were bilateral (between 1917 and December 31. 


66 Not counting Monaco, Liechtenstein and Andorra, the U.S.S.R. has had some treaty 
relations with all the countries of the world except the Republic of Korea, South 
Vietnam, and the Vatican City. (In the Soviet usage, the term ‘‘treaty’?’ covers all 
agrcements between governments founding relationships in international law, whatever 
their name, but exeluding oral agreements). 

67 For summaries of Lenin’s and Stalin's views on treaties as a source of international 
order between the Soviet Government and other governments, see G. P. Zadorozhnyi, 
‘í Voprosy mezhdunarodnogo prava v proizvedeniiakh Lenina i Stalina’’ (Problems of 
International Law in the Works of Lenin and Stalin), in Ye. A. Korovin (ed.), Mezh- 
dunarodnoe pravo 101 (Moscow, 1951); Ye. A. Korovin, **Vklad SSSR v mezhdunarod- 
noe pravo,"' (The Soviet Contribution to International Law), Sovetskoe gosudarstvo i 
pravo, No. 11(1947), p. 23; and F. I. Kozhevnikov, ‘‘I. V. Stalin ob osnovnykh print- 
sipakh sovremennogo mezhdunarodnogo prava?! (J. V. Stalin on the Basie Principles of 
Contemporary International Law), Sovetskoe gosudarstvo i pravo, No. 12 (1949), p. 104. 

68 These figures are provisional and subject to revision, but may be taken as established 
minima. 
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1922, the Soviet Government concluded more than 250 treaties and agree- 
ments, of which approximately 225 were bilateral). 

At first, these treaties were couched in the semantieal stereotypes of tradi- 
tional treaty practice and were based on principles of traditional interna- 
tional law. .À minority of Soviet treaties contained Marxist ideological 
provisions, but these stipulations were isolated, far from systematie and 
lacked any uniting principle. If there was any underlying principle at 
all, it was the Soviet expectation of the benefits or at least the removal of 
danger a given treaty might bring about, and a given treaty partner was 
therefore to a high degree the determinant of both the language and the 
principles emphasized. As Korovin pointed out in 1924, this obvious mix- 
ture of principles and motivations in Soviet treaty practice in the early 
period, which ‘‘drew arguments in articles and paragraphs [both] from 
extracts of treaties concluded by the [Russian] Imperial Government”’ 
and from Marxist-Leninist ideology, ‘‘resulted in an entirely ambiguous 
situation.’’ 9? Consequently, there was in the earliest period no Soviet 
theory on treaties. 

Once formal diplomatic relations with foreign Powers had been established 
and the Soviet Government had been recognized by the leading foreign 
Powers, the Soviet theory on international treaties began to take form. 
Lagging behind Soviet practice in time, theorists now had certain govern- 
mental practices to follow, to systematize, to analyze in terms of official 
ideology, and to justify and defend. Just as Soviet treaty practice during 
the period 1917-1922 can be characterized as a mixture of traditional and 
revolutionary principles, so Soviet scholars in the period 1923-1928 se- 
lected elements from this mixture in order to elaborate a systematic Soviet 
doctrine of treaties. 

For the Soviet theorists of this period, Just as for those who have followed 
them up to the present time, international treaties retained the crucial 
significance they had in Soviet practice from the beginning. As has been 
pointed out above, Korovin saw in treaties signed by the Soviet Government 
a bridge between the traditional and revolutionary systems recognized by 
both.'? This was a reflection of the Soviet practice. Relations between 
the U.S.S.R. and the rest of the world were to be built on solid, businesslike 
foundations; utility, expediency, and the exaggerated Soviet criteria of se- 
curity have always been best served by the instrumentality of international 
treaties. And, given the limitations superimposed by Soviet ideological 
objectives, the Soviet passion for sovereignty and explicit consent, the ex- 
elusively reciprocal character of treaties, and the essential adaptability of 
treaties to fit particular, concrete situations, the Soviet preference for 
treaties as instruments of relations with other countries is understandable. 
Khrushchev, flexible, pragmatic, adaptable, and with all the rich experience 
of the Soviet past to learn from, has plunged into treaty relations—bi- 
lateral, plurilateral, and multilateral; with all kinds of partners—eapital- 


8? Korovin, Mezhdunarodnoe pravo perekhodnogo vremeni, op. cit. 5. 
70 Ibid. 75; Sovremennoe mezhdunarodnoe publichnoe pravo, op. cit. 7. 
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ists, socialists, Communists, and satellites; and on all kinds of subjects— 
political, military, economic, communications, legal, cultural and health. 

2. Ever since Pashukanis’ unequivocal exposition, international custom 
has been accepted by nearly all Soviet scholars as a second but still funda- 
mental source of international order. Kozhevnikov’s assessment of the 
value of international eustom— 


Regardless of the uncertainty, instability and relativity of interna- 
tional custom, it would be incorrect to underestimate, let alone to ignore 
its significance as a source of law for international relations "'— 


became classic. And again, this was so entirely because of Soviet needs in 
international relations: Why should ‘‘the Soviet Government be deprived 
of those rights which require no treaty formulation and derive from the 
very fact that normal diplomatie relations exist?'''"? Soviet practice found 
international eustom most useful; theory reversed itself and produced in- 
ternational eustom as the second basie foundation of order in relations be- 
tween the Soviet Union and the rest of the world. 

3. Soviet seholarship after World War II began to stress, as another 
fundamental source of international law, basic **concepis and principles?! 
of international law. These could be viewed as the Soviet interpretation 
of the general principles of law of Article 38, paragraph 1(e), of the 
Statute of the International Court of Justiee. Variously understood as 
“‘legal analogies, natural law, general principles of justice"! et cetera, in the 
West, the general principles of law became for most Soviet theorists a 
series of ‘‘basic laws, norms and eoncepts'"' of legal, political, ideological 
and ethical content. The great majority of these principles have their 
origins, in one way or another, either in traditional international law or 
in treaty law and thus have been accepted, or are acceptable, universally. 
The fact must never be lost sight of, however, that while the terms in which 
the principles are formulated by Soviet writers may be similar to or iden- 
tical with those employed in the West, the content and significance of the 
principles are often given a completely different interpretation in the Soviet 
and non-Soviet worlds. 

4. Decisions of international organizations such as the League of Nations, 
the United Nations, international courts such as the Permanent Court of 
International Justice and the International Court of Justice, and other 
‘*permanent and temporary’’ international organizations, conferences and 
agencies have been, more often than not, viewed by Soviet writers as ‘‘an 
important source of international law” for the member states, ‘‘ provided 
that they were [so] recognized and applied in practice.” '* Such deci- 
sions ‘‘do not always receive proper attention, in spite of [their] great 
significance and the importance of the role which [they] play,'' complained 
Krylov, out of his extensive judicial experience. This is true: Soviet 
scholarship, just as Soviet and Western practice, has viewed such decisions 


71 Note 24 above. 

72 Pashukanis, Ocherki, loc, cit. (note 14 above). 

78 Briggs, The Law of Nations, op. cit. (note 30 above) 48. 
74 Krylov in Durdenevski and Krylov, op. cit. 25. 
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as subsidiary sources of international law; nor does Krylov's complaint ap- 
pear to have had any practical effect in altering this situation. 

Similarly, (5) decisions of national courts, (6) domestic legislation, (7) 
doctrine, (8) the codification of international law, and (9) collision norms 
have been, when recognized, considered auxiliary and secondary sources; 
however, the pronounced over-all tendency has been gradually towards more 
and more recognition of these factors. International morality and inter- 
national comity have been generally, though not exclusively, rejected by 
Soviet practice and theory. 


IV 


In the forty-year period of the existence of the Soviet state the meta- 
morphosis of Soviet practice and theory on sources of world order has been 
profound. Theory evolved from the original position—-international trea- 
ties and very little else—to the present point of view—international treaties 
and international custom, general principles (concepts and norms) of in- 
ternational law, decisions of international organizations, decisions of na- 
tional courts, domestic legislation, et cetera. As a consequence, the Soviet 
hierarchy of sources has come to resemble quite closely the generally ac- 
cepted Western pattern. There are differences, to be sure: 


(a) International conventions, both general and particular, still tower 
over other sources for Soviet theorists. 

(b) The difference in ‘‘motivations’’ leading to conclusion of interna- 
tional treaties has always been solemnly pointed out. Ever since Lenin, 
Soviet writers claim, 


The Soviet state viewed international treaties as a serious means in 
the struggle for peace, for the victory of communism [sie]. On the 
other hand, the imperialist states exploit international treaties to mask 
their aggressive goals and legally to secure the dependence of small 
states. International treaties in the hands of the imperialists become 
new legal forms of colonialism (Baghdad Pact and SEATO) and a 
cover-up for aggression (North Atlantic Pact). V. I. Lenin used to 
characterize such international treaties as ‘‘treaty-conspiracies.’’ 55 


(c) Selectivity and eclecticism are applied to all sources under the eri- 
terion of ‘‘democratie principles,’’ to be read ‘‘consent of the Soviet Union.”’ 
In other words, the U.S.S.R. accepts those norms as foundations of interna- 
tional order which it recognizes itself or which it views at least as not in 
opposition to the goals of Soviet foreign poliey ; sueh norms are made bind- 
ing by the acceptance of the Soviet state. Hence the ''eornerstone'' of 
absolute sovereignty and the Soviet advoeaey of primaey of national over 
international law. 

(d) There is an old distinction which is still preserved between substantive 
and formal sources of international order in the Soviet doctrine: Sub- 
stantive (or material) sources of order are the ''real foundations’’ which, 

76 A, N. Talalaev, **V. I. Lenin o mezhdunarodnykh dogovorakh’’ (V. I, Lenin on 


International Treaties), Sovetskoe gosudarstvo i pravo, No. 4 (1958), p. 24. "The ref- 
erence is to Lenin, Sochineniia, Vol. 23, p. 116. 
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in Marxist theory, condition the origin and the development of all order, 
namely, the productive relations characteristic for each society. That class 
which controls the means of production in a society is the class which forms 
and determines order and its concrete content. In relations among states 
the substantive sources, because of the presence of both socialist and capital- 
ist systems, are and must be struggle, co-existence and competition.*© And 
struggle, co-existence and competition among states are the material basis 
of international order which is manifested in the formal, external, legal 
sources: international treaties, international custom, general principles of 
international law, decisions of international organizations, et cetera. 

(e) What the Soviet authors call basie ‘‘ principles,” ‘‘laws,’’ or ‘‘norms”’ 
of international law are 


the basic foundations which rule international relations in a definite 
historical epoch and which possess binding force for all states ir- 
respective of whether or not they become valid through international 
custom or international treaty. They possess special significance for 
the establishment of legality in international relations. That is why 
the Soviet doctrine not only recognizes but especially stresses the ex- 
istence of basic principles of international law.” 


However, these and similar differences are primarily doctrinal and in 
fact have little to do with actual Soviet treaty practice; they do matter, but 
play a róle which is far from decisive even in Soviet scholarship. It is 
significant that a recent volume of selected documents on international law 
published in Moscow in 1957 °° carries under the heading ‘‘Sources of In- 
ternational Law’’ these items: 1. Article 38 of the Statute of the Interna- 
tional Court of Justice; 2. Resolutions of the General Assembly of the U.N. 
on progressive development of international law and its codification (ac- 
cepted by the General Assembly in the second part of the Second Session 
in New York on Dec. 11, 1946); 3. Decision concerning establishment of 
the International Law Commission of the U.N., Nov. 21, 1947; 4a. Organi- 
zation of the International Law Commission as accepted on Dec. 18, 1946; 
4b. Functions of the International Law Commission; and 4e. Co-opera- 
tion of the International Law Commission with other organs. No other 
documents are included in the section on sources. 

On the other hand, the Western view on sourees of international law has 
not stood still in the last forty years either. International custom used 
to be universally viewed as ''the most important source of international 
law" forty years ago.'? Today it is regarded as only one of the two most 
important sources, and in general as the second one on the seale. This 
fact, at least partly, owes its origin to the presence of the Soviet Union in 
the world community; as Charles De Visscher aptly put it, 


76 Krylov in Durdenevski and Krylov, op. cit. 20. 

77 Diplomaticheskii slovar’, op. cit., cols, 124-125. 

78 Mezhdunarodnoe pravo v izbrannykh dokumentakh, op. cit. 12-21. 

79 See, for example, Charles G. Fenwick, International Law 69 (3rd ed., New York, 
1948). 
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Acceleration of history, and above all diminishing homogeneity in the 
moral and legal ideas that have long governed the formation of law— 
such, in their essential elements, are the causes that today curtail the 
development of customary international law.9? 


International custom ‘‘is not adequate to the needs of a world that changes 
with unprecedented speed'';?* international treaties—flexible, decentral- 
ized, rational, specific, adaptable, innovating and stabilizing—were bound 
to take over where international custom, surer but slower, was proved 
wanting.?? 

We may conclude, then, that after forty years of ''struggle,"' *'eo-ex- 
istenee," and ''eompetition," there is a fairly elose similarity between 
Soviet and Western views on the sourees of order in international relations, 
and that in both, international treaties are of primary importance.?? 


80 Charles De Visscher, Theory and Reality in Public International Law 156 (Prince- 
ton, 1957). Italics added. 

81 Ibid. 268. See also Covey T. Oliver, ‘‘Contemporary Problems of Treaty Law," 
88 Hague Academy Recueil des Cours 421-506 (1955, II), which is essentially an elo- 
quent plea for the salvation of international law through increased attention to interna- 
tional treaties. Professor Oliver lists treaties as the first and most important source of 
international law (pp. 453 ff.) 

82 Similarly, the old distinction between treaty-contracts and treaty-laws, which the 
Soviet doctrine has rather consistently played down (cf. Korovin, Pashukanis, Kozhevni- 
kov, Krylov et al, above), is at present minimized in the West as well, and both types 
of treaties are viewed as essential in the process of creation of norms of international 
order today. As J. G. Starke pointed out in his conclusion to ‘‘Treaties as a ‘Source’ 
of International Law,’’ 23 Brit. Year Book of Int. Law 346 (1946), not only treaty law 
but ‘‘the operation of treaty-contracts in the creation of rules of international law is 
generically part of the process whereby usage and practice crystallize into custom; and 
because of the peculiar authority of treaties the process is invested with additional value 
and weight. For this reason, apart from their constitutive effect, these treaties may 
often be of considerable evidential importance.’’ 

83 The conceptual evolution which we have traced is a continuing process. A recent 
authoritative Soviet statement on the subject is provided in an address by Professor 
G. I. Tunkin, ‘‘Forty Years of Co-existence and International Law,’’ which was read 
at the first annual session of the newly-organized Soviet Association of International 
Law held in Moscow, January 30 to February 1, 1958 (International Affairs (Moscow), 
No. 3 (1958), p. 125). Professor Tunkin recognized only two sources of ‘‘ general 
international law’’: international treaties and international usage. He nevertheless 
*fpointed out that new progressive principles and norms ... have appeared in general 
international law,’’ for example, ‘‘the prohibition of the use of force in international 
relations." 


EDITORIAL COMMENT 


LEGAL ASPECTS OF THE BEIRUT LANDING 


If Americans pause to consider and discuss the legal aspects of the 
aetion of the United States in landing. Marines at Beirut on July 15, 
1958, it is primarily for their own information and intelligenee and that 
of their friends in other eountries, and possibly that of people in so-ealled 
neutralist countries who may still be open to understanding in this matter. 
Assuredly it is not with any idea of impressing the governing groups in 
Iron Curtain eountries or even, perhaps, great masses of people or any 
independent individual thinkers therein. The historie Russian negative 
attitude on the treatment of social and political problems by juridical 
methods, recent actual professions and performances on this score by 
the Soviet bloe, and the resulting quite tenuous possibility of aecomplish- 
ing anything along this line, preclude any such illusion. 

The problem of intervention was once a very acute and very important 
issue under international law.? For generations or centuries the right of 
one state to intervene in the affairs of another state, especially to take 
military action in the territory of another state, short of war, on various 
grounds, was debated vigorously and at length—more or less out of pro- 
portion to the number of instances wherein such action was undertaken— 
as a result of the growth in national spirit and national independence in 
the eighteenth and nineteenth centuries. In more recent times this 
historic debate has declined somewhat, and also the practice of interven- 
tion, without the historie issues of principle ever having been settled. 
This may be traced in part to the success of proponents of national inde- 
pendence in repelling the right of intervention and, paradoxically, to the 
striking development of collective intervention, as it was formerly called, 
or police action by international organizations, particularly, of course, 
though not exclusively, by the League of Nations and the United Nations, 
a development already foreseen by students of the problem.? 

The most plausible ground for the recent landing of military forces of 
the United States near Beirut is to be found in the invitation of the 
duly elected Government of Lebanon, an invitation extended on July 
14, more or less simultaneously with a revolt which overthrew the legiti- 
mate government in Iraq, but some time in contemplation and based 
upon alleged indirect aggression against the Government of Lebanon by 


1 See A. Nussbaum, A Concise History of the Law of Nations 248 and 285 (New 
York, Macmillan, rev. ed., 1954). 

2 See lectures by present writer at the Académie de Droit International at The Hague, 
1930, 32 Recueil des Cours 607-690, esp. 640-657 (Paris, Recueil Sirey, 1931). 

8 Potter, loc. cit. 661, 678; and H. Wehberg, lectures on ‘‘La Police Internationale,’’ 
48 Hague Academy Recueil des Cours 7-131 (1934). 
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outside forces or governments, and a resulting insurrection (to employ a 
elassie but somewhat outmoded term) against itself.* 

Sueh invitations had not been unknown in the past and had always 
been regarded as adequate bases for intervention, if such it could be 
called in these circumstances. On the other hand, two or three closely 
related problems remain to be considered in this connection. Was the 
invitation prompted by pressure, for political reasons, from the govern- 
ment to which it was extended? Was the allegation of aggression from 
outside justified by the facts? And how assess the relative merits (ethical 
and legal) of the concepts of orderly government and the ‘‘right’’ of 
revolution—at one time hotly avowed by the United States? 

To the first of these questions, the answer seems to be simply that there 
is no evidence of United States pressure in the situation, although clearly 
the attitude of this country (the ‘‘Eisenhower Doctrine’’) was well known 
in Beirut and, that, moreover, such hypothetical collusion, if such it might 
be called, would not legally invalidate the invitation. Secondly, it clearly 
appears that there did exist a certain amount of external aggression or 
subversive action from certain quarters, in spite of Russian and Egyptian 
complete denials, although not so ‘‘massive’’ as alleged by President 
Chamoun, if the reports of the United Nations observatory commission 
are accurate.” And thirdly, it has to be admitted, to the distress of the 
shades of Jefferson, Paine, and many other patriots in many lands, that 
legally there is no right of revolution, at least in the absence of illegal action 
on the part of the established government. It might be added that if this 
first ground for ‘‘intervention’’ (invitation) could be established, it would 
not be necessary to go on to establish other grounds. 

A. second plausible basis for ‘‘intervention’’ in the instant situation, as 
in so many such cases, is to be found in the right to use force for the 
protection of nationals, and their property, of the intervening state, in 
absence of ability or willingness of the local state to perform this func- 
tion. While well established in principle, however, such a right obviously 
depends upon proof of the need for such action under the conditions cited. 
In the present case there seems to have been actual and serious danger 
to United States citizens and their interests, and some inability, though 
not unwillingness, on the part of the Lebanese Government to protect 
them. President Eisenhower did not fail to invoke this basis for United 
States action at Beirut. 


* No text of the Chamoun appeal has been published, according to consultation with 
the White House, the Department of State, the Embassy of Lebanon and the New York 
Times. President Chamoun appealed to President Eisenhower through the U. S. 
Ambassador in Beirut, who cabled the President. See 39 Dept. of State Bulletin 181- 
183, 235 (1958). 

5 Reports of the United Nations Observation Group (UNOGIL) are to be found 
in U.N. Does. 8/4040 (July 3), 8/4051 (July 16), S/4052 (July 17), 8/4069 (July 
30), 1958. 

6 For recent discussion of protection of nationals abroad, see Proceedings of the 
Vth International Conference of Comparative Law, Brussels, Aug. 4-9, 1958, especially 
the remarks of Mr. William Roy Vallance. 
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Finally, we have to note Artiele 51 of the Charter of the United Nations 
or the alleged right of co-operative self-defense by Member States prior to, 
or apart from, any action for their defense by that Organization. This 
ground also was eited by President Eisenhower, and indeed appeared, in 
the context, to loom larger or higher than the preceding contention as a 
justification for the action. But the difficulty with this argument is that 
the text of Article 51 refers to ‘‘armed attack,’’ and such could not be, and 
was not, alleged by Lebanon. When the Charter was drafted, unarmed 
aggression was either not foreseen or not deemed suitable for inclusion 
among the forms of action to be forbidden and prevented. 

This about completes the case for the defense, so to speak. Obviously, 
no larger or more general considerations such as peace and progress in the 
Middle East, the rivalry of Communist imperialism and democratic influ- 
ence, and so on, have any legal standing in the premises. International 
law has not yet succeeded in regulating with complete effectiveness such con- 
erete matters as protection of aliens and national self-defense, let alone 
higher political and social issues of the character just mentioned. From 
a strictly legal point of view the justification for the Beirut landing must 
be sought in the three arguments reviewed above, particularly the first and 
second, although the subsequent evolution of the incident has tended to 
give to the aspects of the situation relating to the United Nations more 
significance than those governable by the older and simpler international 
law, an evolution probably more important than the original incident in 
itself. 

Two further questions must be raised in conclusion. One relates to the 
termination of such cases or such actions, and the second to the relative 
importance of a strictly legalistic appraisal of such actions of intervention. 
These two supplementary problems more or less contradict or clash, one 
with the other, but neither can be ignored, especially for the future, both 
immediate and prolonged. 

Ordinarily, such an intervention would or should terminate both de jure 
and de facto, with much interplay between the two standards or controls, 
when its object had been achieved in the judgments of the intervening 
Power and/or the inviting Power, assuming that there had in fact been 
an invitation. Obviously, such line of reasoning leaves open the door for 
disagreement between the parties upon the merits or the needs of the situa- 
tion. This potential disagreement has not failed to make itself felt— 
again potentially—in the present ease. Such a deadlock could easily pro- 
duce serious trouble, especially in view of the vagueness of the law on the 
matter or its willingness to leave the outeome largely to the discretion of the 
parties. On the other hand, the liquidation of the situation through or into 
United Nations consideration, discussion, and action may remove the prob- 
lem of the termination of the incident onto a higher and more manageable 
plane. 

Finally, it appears to be necessary to take account of the Russian attitude, 
if such it can be called, that the legalistic aspects of international relations 
and their legalistic regulation are not their most important aspects, al- 
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though the Russians have actually tried to a large extent to argue their 
condemnation of the instant United States action in orthodox legal terms. 
With the non-legalistie attitude there must be a large degree of sympathy 
or comprehension both from a sociological viewpoint and especially in view 
of the present (sic) state of international law. Such an attitude cannot, 
however, in view of all considerations, both logical and practical, be pushed 
to the point of repudiating legalistic technique entirely or abandoning 
any attempt to treat such cases, including the present case, according to ac- 
cepted legal standards. According to such standards the Beirut landing 
ean clearly be justified, although the two broader aspects of the situation 
already mentioned cannot be forgotten. 
Pirman B. POTTER 


THE GENEVA CONFERENCE ON THE LAW OF THE SEA; 
A STUDY IN INTERNATIONAL LAW-MAKING 

Elsewhere in this issue the Geneva Conference on the Law of the Sea 
is fully described, and it is unnecessary here to repeat the facts which have 
been stated by Mr. Arthur H. Dean and Miss Marjorie M. Whiteman. 
This comment concerns itself with the methods and procedures which were 
utilized in what was distinctly an exercise in international law-making. 

The law of the sea is one of the oldest branches of international law. 
Seafaring peoples have from the earliest days known the utility of rules or 
common practices, just as much as they have spawned marauders and 
pirates. Much of the law of the sea which is applied commonly in the 
eourts of many countries today is not ‘‘international law’’ in the sense in 
which that term is employed by those concerned with public international 
law. But the Supreme Court of the United States has found in maritime 
law a focus for a continued assertion of the existence of a customary law 
which has developed outside of any one national jurisdiction. In this 
field it is content to find that there is law and it does not feel compelled to 
assert that the matter is ‘‘political’’ in the sense that, under the separation- 
of-powers doctrine, the matter lies within the functions of the executive or 
legislative branches of the Government. On the other hand, there is much 
maritime law which is distinctively '*publie international law" whether one 
considers the type of jurisdictional problem raised in the Lotus ease, or 
whether one refers to the right of innocent passage, the Immunities flowing 
from entry in distress, or the more modern doetrines eoneerning the ex- 
ploitation of the continental shelf. 

There have been many attempts to make the law of the sea more precise. 
Leaving aside that abundant source of law which for eenturies determined 
the respective rights of belligerents and neutrals and which was regularly 
and generally impartially applied by national prize courts, one recalls that 
international jurisprudence has played a distinctive part: The Costa Rica 
Packet, The Bering Sea and North Atlantic Coast Fisheries Arbitrations, 
The I’m Alone, the Norwegian Fisheries Case, for example. Treaties on 


1 See above, pp. 607, 629. 
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the subject, bilateral, regional and multilateral, are numerous and many 
of them have regulated in very practical ways the acute problems which 
confront seafaring men. The law of the sea, with skillful guidance from 
those closely concerned, has developed also through the adoption of uniform 
national laws, and through the customary utilization of common documents 
and practices. 

The efforts of the League of Nations to contribute to the ‘‘codification’’ 
of international law included abortive attempts in 1930 at agreed state- 
ments on the law of territorial waters. Undaunted, the International Law 
Commission of the United Nations addressed itself to the statement or 
restatement of the law of the sea. The work began in 1949 when, at its 
first session, the International Law Commission included the ‘‘ Regime of 
the High Seas’’ among the subjects to which it should give priority. In 
1950 the General Assembly recommended work also on territorial waters, 
to which the Commission forthwith addressed itself in 1951. "The Rap- 
porieur for both topics was the Netherlands jurist, Professor J. P, A. Fran- 
çois. The work continued with submission of drafts to governments and 
consideration of governmental replies, until in February, 1958, responding 
to the Commission’s initiative, the United Nations Conference on the Law 
of the Sea, convened by resolution of the General Assembly, began its nine- 
weeks’ session with eighty-six countries in attendance. 

The national delegations included experts not only on law but also on 
technical fishery problems and on geography and oceanography and eom- 
parable sciences. In contrast to the League Codification Conference of 1930, 
one gets from the outside the impression that this was a conference ready 
and able to address itself to the practical maritime problems which con- 
front the world seafaring community (and indeed even the vigorous bloe 
of landlocked states which was in attendance). 

It is certainly not surprising that agreement was not reached on all 
problems; the measure and extent of agreement was surprising. The In- 
ternational Law Commission should be gratified to recall that its draft pro- 
posals were generally the basis of discussion and in many instances were 
adopted either without changes or with minor ones. A rather superficial 
examination of the voting suggests that there was no uniformity in the line- 
ups. States voted together on some articles and opposed each other on 
others. The natural implication is that the voting in general was not politi- 
cal in the sense of reflecting the traditional separation of the Soviet bloe 
from the rest of the world—though instances of this situation are to be 
found. There were clear divergencies of view—reflected in votes—as be- 
tween the United States and the United Kingdom and as between Canada 
on the one hand and the United States and the United Kingdom on the 
other. The voting in these instances seems to have followed national inter- 
ests as interpreted by the governments which instructed the delegations 
and which were no doubt in some instance influenced by the economie 
(fishing) interest of influential groups of their nationals. Other types of 
national interests no doubt also affected the votes on such matters as the 
articles adopted regarding the use of flags of convenience. 
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The Conference adopted five conventions and nine resolutions? At the 
Conference and in some of the comments on its proceedings, importance 
seems to have been attached to the size of the votes on various drafts in 
the committees and even in the plenary sessions of the Conference itself. 
It would seem to be true, however, that the size of the vote on any particular 
proposition is relatively immaterial, the interesting question being whether 
the principal or very important maritime states were voting with the ma- 
jority or the minority. Of course no one would have ignored the fact that 
the action of the Conference did not ‘‘make’’ international law—or did it? 
If the International Court of Justice, for example, were now called upon 
to rule specifically upon the extent of territorial waters off an uncomplicated 
coastline, would it deduce from the records of the Conference that there 
was no international law of the subject? Or would it conclude that, since 
there was no agreement upon stating an extent greater than three miles, 
this traditional limit still stands as that established by international 
law in the absence of particular agreement or special geographical factors? 
Is a conference resolution on fishery conservation, adopted by unanimity 
but concluding merely with a recommendation, of less jural consequence 
than a convention adopted by majority vote of the conference and subse- 
quently ratified by x number of states? Is it not important to see which 
states are included among those which actually become parties to the 
conventions ? i 

Naturally one looks at the language of the various conventions. One 
notes, for example, that the Convention on the Territorial Sea and 
Contiguous Zone and the Convention on the Continental Shelf begin with 
the simple statement that ‘‘The States Parties to this Convention have 
agreed as follows:’’, whereas the Convention on the High Seas declares 
that ‘‘The States Parties to this Convention, Desiring to codify the rules of 
international law relating to the high seas, Recognizing that the United 
Nations Conferenee on the Law of the Sea . . . adopted the following pro- 
visions as generally declaratory of established principles of international 
law, Have agreed as follows:’’. The difference is certainly significant. The 
Convention on Fishing and Conservation of the Living Resources of the 
High Seas is clearly drafted in terms of a legislative (albeit by agreement) 
act recognizing need and then adopting measures to meet the need. The 
Optional Protocol of Signature Concerning the Compulsory Settlement of 
Disputes is also clearly of another nature entirely. 

The debates in the Conference would naturally eontribute further evi- 
dence of what states consider to be ‘‘a general practice accepted as law.’’ 
Thus the statement by Mr. Dean for the Delegation of the United States ? 
on the closing day of the Conference clearly distinguished between the 
assertion of the United States that the three-mile rule is the existing inter- 
national law, and the compromise suggestions advanced by the United 
States with a view to reaching general agreement on the subject. 


2U.N. Does. A/CONF. 13/L.52-57, printed in 38 Dept. of State Bulletin 1111 f., and 
below, at p. 834. 
8 Dept. of State Bulletin, loc. cit. 1110. 
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If the drafts prepared by the International Law Commission eontinue 
to serve as bases of discussion at practical international conferences, and 
if they are frankly drafted for that purpose, it is quite possible that signifi- 
eant progress ean be made along many lines through the same type of pro- 
cedure as that followed at the Geneva Conference on the Law of the Sea. 
But the proof of this pudding is in the ratifications of the several conven- 
tions and in the implementation of the recommendations. 


Pamir C. JESSUP 


THE GENEVA CONVENTION ON THE CONTINENTAL SHELF: 
A FIRST IMPRESSION 


The Convention on the Continental Shelf, adopted at Geneva on April 
26, 1958, by the United Nations Conference on the Law of the Sea, rep- 
resents the first great effort to determine by an act of international legisla- 
tion the scope of the continental shelf doctrine in international law.! The 
fact that the Convention was finally approved by a vote of 57 to three, with 
only eight abstentions, is evidence both that a need for rules on the subject 
was generally felt and that the rules embodied in the Convention were con- 
sidered on the whole acceptable. In view of the wide disagreement at the 
Conference on other aspects of the law of the sea, this consensus regarding 
the shelf is not a negligible achievement. The Convention is not law, of 
course, and according to its terms will not be binding even on the parties 
until 22 ratifications or accessions have been received; but it is in any case 
highly significant as an agreed statement of principles. 

The Convention itself reflects in general a moderate approach, and this 
also is an achievement in which its framers may take satisfaction. Extrava- 
gant claims of the kind which in recent years have threatened to reduce the 
shelf doctrine to absurdity will gain from it little support. It notably re- 
jects the view that the doctrine justifies claims to vast offshore areas regard- 
less of depth or exploitability, or that it entitles a coastal state to exercise 
unlimited jurisdiction over the waters above the shelf. On the contrary, 
the general principle is explicitly affirmed that the shelf doctrine does not 
affect the established legal order of the high seas. Nevertheless, despite , 
these substantial merits, the Convention eannot be regarded as a wholly 
satisfactory instrument. It is quite good, but not quite good enough. It 
leaves many serious uncertainties unresolved, more perhaps than should be 
permitted to pass even in a first attempt. This does not mean that it should 
be repudiated, but rather that its inadequacies should be promptly recog- 
nized for what they are. Some, no doubt, can be the objects of later im- 
provement; others, it must be feared, are now irreparable and must be 
viewed as part of the price paid for any agreement at all. 

The Convention as a whole closely follows the draft articles on the 


1 The final text of the Convention appears in U.N. Doe. A/CONF.13/L.58 (the 
Final Act of the Conference), and also separately in Doc. A/CONF.13/L.55, printed 
below, p. 858. It consists of versions in English, French, Russian, Chinese, and Spanish, 
each version being declared equally authentic. See article by Marjorie M. Whiteman, 
above, p. 629, for full documentation on the Conference discussion of the subject. 
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eontinental shelf prepared by the International Law Commission. "These 
constituted Articles 67—73 of the Commission's comprehensive 1956 Draft 
on the Law of the Sea, which formed the basie working paper of the Geneva 
Conference. All but one of the seven articles, plus a certain amount of 
additional matter obtained largely from the Commission's commentary, 
are included in the Convention. The exception is Article 73, which pro- 
vided for the settlement of shelf disputes by the International Court of 
Justice or other peaceful means. This provision was suppressed in its 
entirety, but the Conference adopted instead an Optional Protocol on the 
Settlement of Disputes, applicable to all the instruments it prepared. 
In its final form, the text consists of fifteen articles, seven devoted to sub- 
stantive principles and eight relating to procedural and formal matters. 
The principal shortcomings in the document center around Articles 1 and 
2, relating to the definition of the shelf and to the nature and scope of the 
rights attributed to the coastal state, and it is to these articles that the 
following comments are chiefly directed. 

Article 1 of the Convention defines the continental shelf as ‘‘the seabed 
and subsoil of the submarine areas adjacent to the coast but outside the 
area of the territorial sea, to a depth of 200 metres or, beyond that limit, 
to where the depth of the superjacent waters admits of the exploitation of 
the natural resources of the said areas’’; and the definition is expressly 
said to include ‘‘the seabed and subsoil of similar submarine areas adjacent 
to the coasts of islands.” This language, although not particularly 
felicitous in style, closely follows the final International Law Commission 
draft in providing alternative criteria for determining the outer limit of 
the shelf. The first of these, the line at which the coastal waters attain 
a depth of 200 meters, is the familiar rule derived from the geological con- 
cept of the average shelf edge, although in any particular instance the 
edge of the geological shelf may actually occur at either a greater or a 
lesser depth. The second alternative appears to fix as a limit the line, 
at a depth greater than 200 meters, beyond which deep water makes it in 
fact impossible to exploit the resources of the seabed and subsoil. 

The first paragraph of Article 2 repeats almost verbatim the Commis- 
sion’s draft Article 68, declaring the ''sovereign rights’’ of the coastal 
state over its continental shelf. Three additional paragraphs transfer to 
the text of the Convention principles which the International Law Com- 
mission had mentioned only in its commentary. Paragraph 2 affirms that 
the sovereign rights are exclusive, whether or not they are actually exer- 
cised by the coastal state, and paragraph 3 asserts that their validity is not 
dependent on any concept of occupation or on any express claim by procla- 
mation. The Convention thus adopts the view that rights over the shelf 
arise ipso jure in favor of the coastal state, presumably in much the same 
manner as a belt of territorial sea is automatically attributed by the law 
to every coastal state. While this approach is doubtless the soundest and 


2 The text of Arts. 67-73, together with a commentary, is printed in the Commission's 
Report of its 8th Session, 1956 (U.N. Doe. A/3159), pp. 41-45; 51 A.J.L.L. 242-253 
(1957). 
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sireples , these paragraphs cause some difficulty when read in eoujunetica 
with A 'tiele 1. 

Ur dc» the terms of Article 1, the sovereign rights recognized hy Ar‘ic’2 
2 cxien lat the minimum to the 200-meter-depth line offshore. Dut undc” 
io: cltcrnative rule in Article 1, they may extend still further -to the 
outer li nit of possible exploitation. The inclusion of some such proviso: 
is prob: bly necessary, for the technical progress made in the last decady 
alene indicates that exploitation at depths greater than 200 meters may 
will be commercially feasible in the near future. Yet the criterion px 
rcs! 11 the present text introduces a continuing uneertainiy about ih 
nie.is¢ extent of offshore claims, for the possibility of exploitaticn ^s ^ 
variable factor dependent on the state of technology at any given time. 
The uncertainty would be less if the rule required, as the basis of riehis, 
actuel cxploitation of the resources beyond the 200-meter line; but this :, 
not the ease, Under paragraphs 2 and 3 of Article 2, a coastal stato’. 
rights cver its shelf exist irrespective of any actual activity or occaortiev 
len cvery coastal state would seem entitled to assert rights off its shove, 
out to the maximum depth for exploitation reached anywhere in tac wor'a, 
regardless of its own capabilities or of local conditions, other than depth. 
which rrght prevent exploitation. Who is to say with authority. in th: 
ebs.eree of actual trial, that a maximum depth reached off one state om: 
or cannot be reached off another? It is not diffieult to envisage ibo «c^ 
fusion ond controversy which must arise in the course of asecrtainine. 
verifvinz, and publishing the latest data on such a maximum depth. Ane 
confusicn will be compounded if any substantial group of stote; with 
ofishore interests are not parties to the Convention. 

-t may be said that the problem of fixing a precise limit for tic shel’ 
under the Convention definition, though real enough, is not cf gies’ 
practica importance. This may be true, at least for a time. But no rul 
which leaves offshore limits of jurisdiction so hazy ean be regarded a: 
adeo: ately stated. The manner in which the shelf doctrine in sorie cesc- 
has e'reidy been distorted so as to encroach on the freedom of th» hich 
seas should be a warning.’ It is probably unprofitable to speculate whetoe: 
it vwo. ld not have been preferable to adhere to a fixed limit set et a spee'fin 
depth, even if that were greater than 200 meters—perhaps with the ad 
ditional proviso that if exploitation actually were carried out at s ercatei 
depik, r zhts should accrue accordingly. But as a matter of prami-e un 
der the ‘onvention, it might be possible for each party to file periodicalty 
with the Secretary General of the United Nations a statement indivat.ne 
the max mum depth at which it was exploiting the resources of its shelf. 


3 Tho cautionary remark of Professor Seelle—always a critic of the continental 
celf coctcine—at the 357th meeting of the International Law Commission (Moy 31 
-955) may be recalled in this connection: ‘‘It was not surprising that difficulfy wo. 
txporicunecl in evolving a precise definition of a term which was essentially in:icfnaoale. 
Adcption of the coneept whereby the continental shelf extended as far 23 explcitatior 
of the natural resourees of the seabed was possible would tend to abolish tho domaix 
of tho high seas." I.L.C. Yearbook, 1956, Vol. I, p. 135. 
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The greatest such figure, established to the satisfaction of the Secretary 
General, would determine the outer shelf limits for all parties until the 
next sueceeding report. 

The fourth paragraph of Article 2 raises other questions of a different 
but also controversial nature. This provides that the natural resources 
subjeet to the shelf regime shall inelude ''living organisms belonging to 
sedentary species, that is to say, organisms which, at the harvestable 
stage, either are immobile on or under the sea-bed or are unable to move 
except in constant physical contact with the sea-bed or the subsoil.’’ The 
text is traceable to a 1953 decision of the International Law Commission, 
in which the Commission resolved to bring ‘‘sedentary fisheries'' within 
the scope of the shelf doctrine. That action, which reversed the Com- 
mission ’s own view two years earlier, was carried by less than a majority 
of the members and in the face of strong dissent.® 

There are persuasive arguments, both scientific and practical, for the 
contention that so-called ‘‘sedentary fisheries" do not properly belong 
under the shelf regime. Logically, it would seem that the dividing line 
between the two domains could best be drawn between animate and in- 
animate resources. Biologically, it is extremely difficult to define satis- 
factorily a ‘‘sedentary’’ species. Practically, the living resources of the 
seas are so intimately dependent on one another that the regulation of 
some species under one regime and of others under another is bound to 
create problems. Legally, the unilateral regulation of any fishery in the 
high seas is a dubious proceeding, and ereates a serious hazard to the 
freedom of high-seas fisheries in general. Considering that the same 
Conference which framed the shelf instrument also adopted a Convention 
on Fishing and the Conservation of the Living Resources of the High Seas,’ 
based in general on sound scientific principles, it seems regrettable that 
‘‘sedentary fisheries’’ should be excluded from the comprehensive arrange- 
ments envisaged in the latter document. The treatment of ''sedentary 
fisherles'' as a resource of the shelf would appear to be one of the points 
on which the work of the Conference may be criticized most justly. 

Articles 3, 4, and 5 of the Convention are designed primarily to protect 
the status as high seas of waters over the shelf, to to preserve the right of 
other states to lay cables and pipelines on the shelf and to spell out more 
specifically the rights and duties of the coastal state vis-d-vis other users 
of the high seas. These articles, very similar to the views formulated by 


*I.L.O. Report, 5th Sess, 1958 (U.N. Doc. A/1316), p. 14; 48 A.J.LL. Supp. 32 
(1954). 

5'The vote was six in favor, four against, three abstentions. U.N. Doe. A/CN.4/ 
SR.206. 

8 At the Conference the rer proposal for Art. 2(4) expressly excluded ‘‘ crus- 
tacea and swimming species." Although approved in committee, this clause was 
stricken out in plenary session. The result is to make more doubtful than ever the 
preeise scope of the paragraph. 

7 The text is in U. N. Docs. A/CONF.13/L.54, printed below, p. 851, and A/CONF.13/ 
L.58. 


"955 EDITORIAL. COMMENT 


~ T 
e 


the fntcrnational Law Commission, strike on the whole a Jai kalane: 
amonz ihe interests concerned. In Article 5(1) the Convention follow: 
the jiaa’ LL.C. draft in providing that exploitation must not result in au; 
"unj.tst fiable interference’? with navigation, fishing, or conservation; ^b; 
ura.ula ion is much preferable to the phrase ''substantial irteris.cnec? 
used in earlier I.L.C. drafts, since it recognizes the possibility thar ever 
substantial interference may be justifiable if the particular resoniees a’ 
stake are in fact more valuable than the other use concerned. Article 
ys, specifying that artificial installations shall not possess the stata- 
ef islands or any belt of territorial sea, is probably unobjeetiorahle at 
prose it; but it may become unrealistic if technical developments 1vad ic 
tie construetion of true islands with areas and permanence greater thet 
many netural islands. Here an extension of established principles rclatiie 
to accre'ion may eventually be called for. 

In dec ling with the problem of boundaries on the same continental sh ii. 
“oti as oetween states opposite one another and as between states ¢djaveun’ 
to varh other alone the same coast, Article 6 rightly stresses aercomi nt 
amon tie states concerned as the first method of solution. Only in the 
absence of agreement, ‘Sand unless another boundary line is justified. by 
speciel cireumstanecs," is the general rule laid down in the article te 
be resor’ed to. What constitutes ‘‘special eireumstanees'' is not defined. 
enc no inethod is provided for determining their existence, so the phrase 
does pro ide a means by which a disputant state ean indefinitely onlay the 
application of the Convention rule by pleading ‘‘special circumstances’ 
in any pirticular case. Yet in view of the fact that special cireums' an. 
do exist In numerous cases, the provision seems warranted. 

The r le specified in Artiele 6, when and if resorted to, provides thoi 
ine bow dary in the ease of opposite states shall be the median line pe- 
ween their respective baselines, and in the case of adjacent states shall 
he a lin» equidistant from the nearest points on their baselines, Tins 
‘ormivla. based on geometrical principles made familiar largely through 
the work of the late Dr. S. Whittemore Boggs of the Department of Mato." 
pas weri chiefly in providing a point of departure for negotiatiew. Ñs 
application in complex geographical situations is not always easy; and if 
applicd strictly, it often produces a line which is unduly complicated or 
walch, ir the light of other considerations, appears inequitable oc im- 
orartical le. 

A far her teehnieal diffieulty in Article 6 arises with respect io va 
yovw's'on that boundary lines shall be constructed with reference to the 
respective baselines of the states concerned. This presents no problem 
1, taose states all establish their baselines on the same principles: but if 
one clans advanced baselines while another follows a more restrictive 
psacti:e, the boundaries will be correspondingly affeeted to the clisac- 
en eoe of the more conservative state. Presumably the draftsmen of 
Art ele 6 considered that the baselines there referred to should he those 
kid dowi im accordance with the companion Convention on the Terri- 


‘Rogya, International Boundaries 176-192 (1940). 
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torial Sea and Contiguous Zone; but there ean be no assuranee that the 
two instruments will always go everywhere together? An associated 
problem arising from the same situation is that a shelf boundary drawn 
under the rule in Article 6 may not necessarily link up with a boundary 
drawn through territorial waters on a different basis—thus ereating a 
hiatus and possibly even some embarrassment. One is led by these con- 
siderations to the conclusion that, in spite of the effort in Article 6 to 
provide an acceptable method of determining boundaries in the event of 
disagreement, the only reliable boundary line remains one fixed by agree- 
ment or by the judgment of a competent tribunal. 

The last substantive article of the Convention, Article 7, declares that 
nothing therein shall prejudice the right of the coastal state to exploit 
the subsoil by means of tunneling, irrespective of the depth of the waters 
above. While perhaps of no great importance at present, this carte 
blanche may possibly cause conflict in the future if one state seeks by 
tunneling to exploit resources which another is seeking to reach from in- 
stallations at sea. In this connection it is not clear whether ‘‘tunneling”’ 
ineludes such techniques as directional drilling. 

Of the eight formal articles of the Convention, Articles 12 and 13 are of 
particular significance. Article 12 permits reservations to be made to any 
articles except the first three, and it seems quite likely that advantage may 
be widely taken of this permission. Much of the eventual effectiveness of 
the Convention, if it enters into force at all, will depend on the number 
and nature of such reservations. Article 13 provides that, after a five- 
year period from its entry into force, any party may ask for a revision of 
the Convention and the General Assembly shall then determine the steps 
to be taken regarding such request. This valuable provision opens the 
way to a re-examination of the Convention in the light of experience. 

When and if such a re-examination occurs, some of the misgivings dis- 
eussed here may be found to have been without substance, while other and 
unexpected diffieulties will have eome to the fore. Pending revision, how- 
ever, i£ would seem most helpful to the orderly development of law in this 
field if the Convention were to receive as wide acceptance and support as 
possible. It is far from perfect, but insistence on perfection should not be 
allowed to stifle a promising beginning. Those who view any innovation 
with alarm must recognize the need for law to keep abreast of technological 
progress; while those who see in the Convention undue restrietions on 
their claimed rights may well consider that the alternative of continuing 
disorder is not a sound foundation for any rights at all. 


RICHARD YouNG 


®The text of the Convention on the Territorial Sea is in U.N. Does. A/CONF.13/ 
L.52, printed below, p. 834, and A/CONF.13/L.58. Even within the limits of that Con- 
vention, it would seem possible for states to disagree over the proper positions of 
baselines. 
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RADIO PROPAGANDA-——A MODEST PROPOSAL 


Once again the attention of students of international law and relations 
has been directed to the use of propaganda as an offensive weapon of 
power politics. President Eisenhower, in his historie speech last August 
before the United Nations, included in his comprehensive plan for the 
Middle East a proposal for a system of monitoring inflammatory broad- 
easts.! 

The problem of establishing controls over communications of a nature 
to cause misunderstanding, induce subversion, and incite nations to hatred 
and even to war, is one of extreme difficulty. Diplomats and jurists in the 
halls of both the League of Nations and the United Nations have wrestled 
valiantly with it, and it has been explored by leading authorities, notably 
Lauterpaeht, Hyde, and Quincy Wright? In the inter-war period, 
valuable contributions to an understanding of the subject were made by 
Preuss, Van Dyke, and others? Lately, however, particularly since World 
War II, the subject has been largely neglected by the international lawyer 
at the same time that it has been given ever-increasing attention by the 
power polities school.* 

In the field of law, both international and municipal, there exists already 
a considerable body of norms which may be invoked against states claimed 
to be guilty of employing harmful propaganda. Thus, Oppenheim states 
on the basis of an impressive list of authorities: 


while subversive activities against foreign states on the part of private 
persons, do not in principle engage the international responsibility of 
a state, such activities (i.e., revolutionary propaganda), when emanat- 


139 Dept. of State Bulletin 337—342. (1958). President Eisenhower stated as fol- 
lows: **I believe that this Assembly should reaffirm its enunciated policy and should con- 
sider means for monitoring the radio broadeasts directed across national frontiers in 
the troubled Near East area. It should then examine complaints from these nations 
which consider their national security jeopardized by external propaganda.’’ Ibid. 
339, 

2] Oppenheim, International Law 293 (8th ed. Lauterpacht, London, 1955); 
Lauterpaeht, ‘‘ Revolutionary Propaganda by Governments," 13 Grotius Society Trans- 
actions 143 (1928); idem, ‘‘Revolutionary Activities by Private Persons against 
Foreign States," 22 A.J.LL. 105 (1928); 1 Hyde, International Law, Chiefly as In- 
terpreted and Applied by the United States 606 ff. (Boston, 1945); Wright, ‘‘The 
Crime of ‘War-Mongering,’ " 42 A.J.I.L. 128 (1948); also Stone, Legal Controls of 
International Conflict 318-323 (New York, 1954), and Fenwick, ‘‘The Use of Radio 
as an Instrument of Foreign Propaganda,’’ 32 A.J.I.L. 341 (1938). 

8 Preuss, ‘‘La répression des crimes et délits contre la sûreté des Etats étrangers, 
40 Rev. Gén. de Droit Int. Public 606 (1933), and ''International Responsibility for 
Hostile Propaganda against Foreign States," 28 A.J.I.L. 649 (1934); Van Dyke, 
‘t The Responsibility of States for International Propaganda,’’ 34 ibid. 58 (1940). 

4 Morgenthau, Politics Among Nations 1306 ff., 346 ff. and passim (2d ed., New York, 
1955); Haas and Whiting, Dynamics of International Relations, Ch. 9, ‘‘ Propaganda 
and Subversion’? (New York, 1956); Palmer and Perkins, International Relations 
189 f., Ch. 6, ‘Propaganda and Political Warfare as Instruments of National Policy"? 
(Boston, 1953). For the importance of communications in the present approach to 
the study of international relations, see Wright, The Study of International Relations, 
chapters on International Communication, International Education, the Psychology 
of International Relations, and passim (New York, 1955). 
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ing directly from the government itself or indirectly from organizations 
receiving from it financial or other assistance, or closely associated 
with it by virtue of the constitution of the state concerned, amount 
to a breach of international law.* 


Hyde expresses a similar view.® Also, if it is illegal for a state to engage 
in aggressive war, incitement thereto, through radio propaganda or other- 
wise, may properly be considered a violation of an international duty.’ 
Similarly, some abusive or inflammatory international propaganda ean be 
held to be outlawed as a type or corollary of unlawful intervention.’ 
Furthermore, since it js recognized to be illegal for a state to permit the 
formation of armed bands on its territory for the purpose of supporting 
foreign insurrection, acts of propaganda by individual groups, if waged 
as part and parcel of such unlawful preparations, should likewise come 
under the ban of the law, so that the state concerned would be enjoined 
to suppress or punish the authors.? 

Municipal law also offers a means of checking abuses in the field of 
international communication. The numerous local laws in this field have 
been admirably summarized by Professor John L. Martin in a recent 
study.? The more authoritarian the states concerned, especially new 
regimes with a profound sense of insecurity, the more numerous and the 
more severe such laws appear to be. Most of this legislation is of purely 
internal and local significance, but some is designed specifically to reduce 
international tensions, and otherwise forestall conflict. Some of this 
legislation is designed to curb subversive and war-mongering propaganda, 
including such activities by refugees. The wide prevalence of these rules 
may be evidence of the emergence of general principles of law which could 
be invoked as a salutary restriction on unsocial conduct by states in the 
field of communication.** 

We cannot accept the pessimistic conclusion voiced recently by one 
author, namely, that the wide use of hostile propaganda by so many states 
of the world today is proof of its legality. Numerous protests against 
abuses in this field should be sufficient to prevent the emergence of a rule 
of customary law condoning such practices. The author's assertion that 
‘‘protest without further action will not necessarily preserve the rights 
of the state’’ appears to be entirely too sweeping, and does not represent 
the aecepted view of the evolution of eustom as a source of international 
law.!? 


5 On. et loc. cit. € Op. cit. 606. 

T Whitton, ‘‘Propaganda and International Law," 72 Hague Academy Recueil des 
Cours 596 ff. (1948); Wright, op. cit. 132 ff, 

$f'Intervention by Propaganda," in Thomas and Thomas, Non-Intervention, the 
Law and Its import in the Amerieas 273-302 (Dallas, 1956). 

9 Lauterpacht and Preuss, cited notes 2 and 3 above, and Whitton, loc. cit. 588 ff. 

19L. John Martin, International Propaganda 109—163 (Minneapolis, 1958); Whitton, 
loc. cit. 595 and passim. See also Soviet and other Communist laws on ‘‘ Offenses 
against the Peace and Security of Mankind,’’ 46 A.J.I.L. Supp. 34, 99 et seq. (1952). 

11 Martin, op. cit. 55, 109 ff. 

12 Ibid. 173; 1 Rousseau, Prineipes Généraux du Droit International Public 129, 843 
(Paris, 1944). 
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A number of states have accepted, through treaty, significant restrictions 
on their freedom to disseminate certain eategories of messages, and have 
even bound themselves to repress certain kinds of communications emanat- 
ing from private individuals. One of the earliest of sueh treaties was that 
between France and Russia, signed in 1801.12 Between the wars, Soviet 
Russia made a number of bilateral agreements by which each contracting 
party promised to abstain from propaganda injurious to the other. Of 
these treaties, the ill-fated Roosevelt-Litvinov Accord is a notable ex- 
ample.* The Tangiers Agreement of 1928 between Spain, France, Great 
Britain and Italy, is interesting because of Article 10 stating that ‘‘Any 
agitation, propaganda or conspiracy against the established order in any 
of the Zones of Morocco or in any foreign country is prohibited.” ° 
An agreement in 1931 between the German and Polish radio organizations 
bound the parties to take all reasonable steps to prevent the broadeasting 
over their respective stations of any material prejudicial to the spirit of 
co-operation and understanding in regard to politics, religion, economies, 
or intellectual or artistic matter. There were many other similar treaties 
between the wars. Since the second World War there have been only a 
few such instruments. The 1948 agreement between India and Pakistan 
is particularly noteworthy in that it contains mutual promises to 


ensure that their respective organizations handling publicity, including 
publicity through radio and the film, refrain from and control: 
(a) propaganda against the other Dominion, and (b) publication of 
exaggerated versions of news of a character likely to inflame, or cause 
fear or alarm to, the population, or any section of the population in 
either Dominion.!? 


Both the League of Nations and the United Nations have shown their 
deep concern for the problem of propaganda. The League, spurred on by 
the International Broadeasting Union? and the International Institute 
of Intellectual Cooperation,” and by certain private international organi- 
zations, devoted over ten years to the effort to curb pernicious propa- 
ganda. The problem of broadcasting first came before the League in 
1926,2? but it was not until 1936 that an official conference was called at 
Geneva to draw up a convention, entitled, ‘‘Convention Coneerning the 
Use of Broadcasting in the Cause of Peace.’’ While this convention came 
to naught, its fifteen articles and seven recommendations constitute one of 


18 Art. ITI, Treaty of Oct. 8, 1801, 7 Martens 386; Martin, op. cit. 89-90, 

1428 A.J.I.L. Supp. 1-20 (1934). 

1513 Martens 246 (3rd ser.), and 21 ibid. 70; Whitton, loc. cit. 622; 23 A.J.I.L. 
Supp. 238 (1929). 

16 League of Nations Doc, 602. M, 240. 1931. IX-IX Disarmament, 1931.IX.19. 

17 Martin, op. cit., Ch. 5. 

18 U.N. Doc. E/CN.4/Sub. 1/105, p. 29. 

19 Records of the 9th Ordinary Session of the Assembly, Plenary Meetings, p. 471. 

20 Broadeasting and Peace 115 (International Institute of Intellectual Cooperation, 
Paris, 1933) ; Whitton, loc. cit. 618 ff. 

21 Whitton, loc. cit. 616 f. 22L. N. Official Journal, 1926, p. 1191. 
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the most eomprehensive treaties ever drafted to deal with the evils of 
broadeasting.?? 

The United Nations has also given considerable attention to the problem. 
Mueh of its work in this field centered on the preparations for and the 
drafting of the Convention on Freedom of Information and of the Press 
(1948). Three draft conventions, two articles proposed for inclusion in a 
Declaration and Covenant of Human Rights and some forty resolutions 
were approved by the fifty-four states represented, most of them by 
overwhelming majorities.* It was declared to be a moral obligation 
for the press and other agencies of information to seek the truth without 
prejudice, and to report the facts without malicious intent. The con- 
ference in general stressed moral responsibilities rather than government 
controls as a means of solving the problem of communications dangerous 
to peace, but it took a forward step in strongly condemning all propaganda 
of a nature to provoke or encourage threats to the peace, breaches of the 
peace, or acts of aggression, and all distortion or falsification of news 
through whatever channels, private or governmental. The conference ex- 
pressed the conviction that only a free press can serve to counteract the 
dissemination of racial and national hatred and curb propaganda of ag- 
gression toward national, racial, or religious groups. It was also voted 
(the United States abstaining) that the governments may impose penalties 
for the systematic diffusion of deliberately false or distorted reports which 
undermine friendly relations between peoples or states. Another step 
was the adoption of the French proposal for an international right of 
official correction with provision for the resort to United Nations machinery 
if any state failed to discharge its obligations, as set forth in the convention, 
to make a corrected version of facts available to the information agencies 
in its territory.”é 

We should also mention certain actions of the General Assembly in 1947 
and 1950. In 1947, by unanimous vote, a resolution was adopted con- 
demning all forms of propaganda of a nature to provoke or encourage 
any threat to peace, breach of the peace, or aet of aggression, and govern- 
ments were requested to promote, by all appropriate constitutional means 
of publicity and propaganda, friendly international relations. In 1950 
the General Assembly passed a resolution on ''Peaee through Deeds" 
condemning direct and indirect aggression as a crime against peace and 
security, and a resolution entitled ‘‘Condemnation of Propaganda Against 


28 Ibid., 1936, p. 1437; 32 A.J.I.L. Supp. 113 (1938). 

24 Final Act of the United Nations Conference on Freedom of Information, Docs. E/ 
Conf. 6/79, E/727 and E/727/Add. 1; Whitton, ‘‘The United Nations Conference on 
Freedom of Information and the Movement against International Propaganda,’’ 43 
A.J.I.L. 73-87 (1949). 

25 Whitton, loc. cit. 81 ff., and Hague Recueil, note 7 above, p. 631. 

20 Idem, ‘‘An International Right of Reply?’’ 44 A.J.LL. 141 (1950); U.N. Gen- 
eral Assembly, 3rd Sess., Official Records, Pt. IY (April 5-May 18, 1949), p. 21 ff. 

?: U.N. General Assembly, 2nd Sess., Official Records, Resolutions (Doe. A/519, 
1948), p. 14; U.N. Yearbook 1947-1948, pp. 91-93. Resolution 110 (II), Measures 
to be Taken Against Propaganda and the Inciters of a New War. 
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Peace," in which, in particular, incitement to conflicts or acts of aggression 
was deeried.?? 

The Organization of American States, through almost continuous ac- 
tivity in this field, has demonstrated its intense preoccupation with the 
problem of international propaganda.”® Thus, as early as 1935, at the 
7th Pan American Conference, the matter was discussed and certain general 
recommendations adopted,? but at Buenos Aires, in 1935, more positive 
action was taken; there the South American Regional Agreement on Radio 
Communications was signed. The co-contractants pledged themselves to 
control the sources and accuracy of information broadcast, avoid de- 
famatory transmissions, and abstain from favoritism to political and 
social parties operating in other adhering states.** In 1936, at the 
Inter-American Conference for the Maintenance of Peace, held at Buenos 
Aires, three major resolutions concerned with broadcasting and peace were 
adopted. Adherence to the 1936 Geneva radio treaty was recommended, 
and signatories were warned to avoid broadcasting likely to disturb peaceful 
relations or wound the national susceptibilities of foreign listeners. The 
positive use of radio for the betterment of international relations was 
strongly recommended there,®? as well as at Rio de Janeiro in 1937,” and 
at Lima in 1938.54 

Since the war, these efforts have been resumed. Article 15 of the Charter 
of the Organization of American States, adopted at Bogota in 1948, di- 
rected against intervention, is broad enough to include some types of propa- 
ganda. Also at Bogotá, the American Republics voted to adopt measures 
against activities instigated abroad and designed to overthrow their insti- 
tutions by violence, to foment domestie disorder or 


to disturb, by means of pressure, subversive propaganda, threats or 
by any other means, the free and sovereign right of their peoples to 
govern themselves in accordance with their democratie aspirations.** 


In 1949, a dispute arose between the Republic of Santo Domingo and 
Haiti, the latter claiming to be a victim of ''moral aggression,” as one of 
its former colonels, taking refuge in Santo Domingo, had made ‘‘ extremely 
vulgar and provocative broadcasts” aimed at the overthrow of the Haitian 
Government. After the matter had been submitted to the Council of 


28 U.N. General Assembly, 6th Sess., Official Records, Supp. No. 1 (Doc. A/1844, 
1951), p. 65; U.N. Yearbook, 1950, pp. 203-204. 

29 Whitton, note 7 above, p. 624 ff. 

80 U. S. Department of State, Conference Series, No. 19 (1934), p. 279 ff. 

317 Hudson, International Legislation, No. 407 (Washington, 1931). 

32U. S. Department of State, Conference Series, No. 33 (1937); LeRoy, ‘‘ Treaty 
Regulation of International Radio and Short Wave Broadcasting," 32 A,.I.L. 719, 
799 ff. (1938). 

33 LeRoy, loc, cit. 730 ff. 

34 Pan American Union, Congress and Conference Series, No. 27. 

85 1 Annals of the Organization of American States 77 (1949); 46 A.J.LL. Supp. 
46 (1952). 

86 Annals, op. cit. 134. 

87 Ibid. 217-219. 
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Consultation of the Organization of American States, the two states settled 
the matter à l’aimable, agreeing not to 


tolerate in their respective territories the activities of any individuals, 
groups, or parties, national or foreign, that have as their objeet the 
disturbance of the domestie peace of either of the two neighboring 
Republics or of any other friendly Nation.? 


In April, 1950, the OAS Council called upon the governments of Haiti 
and the Dominican Republic to avoid all systematie and hostile propaganda 
against one another or against any American country.?? 

As a result of this incident, the Department of International Law was 
directed by the OAS Council to draft a protocol for diseussion at the 
Caracas Conference, later eliminated, calling on the signatories to agree 
to prevent the use of radio disseminating systematic and hostile propa- 
ganda against the government of any one of them, with the object of 
provoking rebellion or encouraging its overthrow by violence.*? 

We should also mention the Second Meeting of the Inter-American 
Council of Jurists, held in 1958 at Buenos Aires, where in Resolution 
XA VII, ‘‘Draft Convention on the Regimes of Political Exiles, Asylees and 
Refugees,’’ we find in Article 6 the following: 


Freedom of expression of thought and of speech, granted by domestic 
law to all inhabitants of a State, may not be ground for complaint by 
a third State on the pretext of opinions expressed publicly against it 
or its government by political exiles, asylees, or refugees, except when 
they constitute propaganda tending to incite to the use of force or 
violence against the complaining State.** [Italics supplied. ] 


The vast body of law just reviewed—both international, including treaty 
law, and municipal law—and the thirty years of continuous effort by 
publie and private international organizations, which we have adumbrated, 
is certainly impressive. But all this activity did little if anything to quell 
the violent propaganda battles of the inter-war period, nor is its influence 


88 Ibid. 320. 893 ibid. 23 (1951). 

40 Art. VII, referring to radio propaganda, and which was proposed as part of the 
revised Convention on Duties and Rights of States in the Event of Civil Strife, read 
as follows: ‘‘Article VII. The Contracting States agree of collaborate, within the 
limits of their respective constitutional powers, in preventing the use of the radio to 
carry on systematic and hostile propaganda, the object of which is to incite to the use 
of force or violence against the government of any Contracting State. 5 Annals 
of the Organization of American States 305 (1953).’’ The United States opposed 
Art. VII, arguing that it was ‘‘fraught with grave dangers to freedom of speech, 
sacred to this Hemisphere and to democratie countries everywhere.’’ Fenwick, ‘‘Pro- 
posed Control over the Radio as an Inter-American Duty in Cases of Civil Strife,’’ 
48 A.J.LL. 289-292 (1954). Due to the attitude of the United States and other 
governments, Art. VII was eliminated from the final draft. Protocol to the Conven- 
tion on Duties and Rights of States in the Event of Civil Strife, opened for signature 
May 1, 1957 (Pan American Union, Treaty Series No. 7, Washington, D. C., 1957). 
This view reflects the typical hesitation found in many free countries to accept obligatory 
norms which, while designed to curb abuses, necessarily carry with them certain 
limitations on freedom of speech and expression. 

415 Annals of the Organization of American States 166 (1953). 
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very apparent today. Learned writers come and go, with their norms, 
lex lata and lex ferenda, but the propaganda seems to go on forever. The 
Hertzian signals among rival Arab states have been virulent in tone, some, 
it is claimed, even suggesting the assassination of rival leaders.*? The 
Voice of America and Radio Free Europe are considered so dangerous by 
Soviet Russia that the latter is actually spending more for jamming our 
programs than the American Government devotes to its entire budget 
for eommunieations.? But the effort for control wil and must continue. 
The international lawyer particularly, however discouraging the task, must 
persist in his attempt to define propaganda and to restrict its use by ap- 
propriate legal norms. And the expert on international organization, for 
his part, must try to discover appropriate procedures of collective super- 
vision and control, and attempt to induce states, m the common interest, 
to aecept them. 

That there is still an opportunity for innovation in this field is the 
striking conclusion one may draw from President Eisenhower's recent 
proposal. "True, the monitoring of broadeasts is not new. It was an 
invention of the inter-war period, widely used by dietatorships between the 
two wars and then adopted by all the belligerents on a broad seale in 
World War II. "Today the monitoring of foreign broadeasts is an aecepted 
adjunet of the intelligence serviees of all leading Powers. But monitoring 
by a great world organization is new. It would appear to have great 
potentialities, and deserves the most careful consideration. Investigation 
and publicity, leading to deliberation and recommendation, constitute to- 
day our most reliable procedures for peaceful settlement, even in the world 
of the '*eold war.’ These procedures proved their worth once more during 
recent crises, notably on the oecasion of the war scares over Suez and in 
Jordan and Lebanon. Charges and counter-charges of the misuse of radio 
and other types of propaganda, especially the subversive and war-mongering 
types, could be reported by an official agency of the United Nations, located 
preferably at Geneva. As a result the participants could be called on to 
explain the source and nature of the offensive communications before a 
meeting of a committee of the United Nations, or perhaps even before the 
United Nations General Assembly itself. This could lead to the kind of 
‘fquiet diplomacy’’ for which the present Secretary General is so justly 
renowned. The consequence might be to provide additional substantiation 
for the conclusion by Martin in his recent book, that ‘‘(T)he control of 
propaganda will remain in the municipal laws of states and the bargaining 
power of diplomacy.’’ 44 

JOHN B. WHITTON 


42 New York Times, Aug. 15, 1958. 

43 U. S. News and World Report, Aug. 29, 1958, p. 47; New York Times, Aug. 14, 
1958. 

44 Op. cit. 207. 
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POLAR PROBLEMS AND INTERNATIONAL LAW 


The approval of the Alaskan statehood bil by the 1958 session of the 
United States Congress foeuses new attention on the increasing penetra- 
tion of the high northern latitudes. But Canada, Denmark, Iceland, Nor- 
way, Sweden, Finland and the Soviet Union, as well as the United States, 
have long been active in this frontier region. Increased human activity 
in the area, partieularly when great Powers are involved, naturally results 
in international problems. The legal considerations are several. Equally 
serious developments in the region of the South Pole are of concern to 
international law. 


I. DEVELOPMENTS IN THE ÁRCTIC 


Although projects associated with the International Geophysical Year 
have been of major importance for the past two years, the overriding tone 
of Arctic activity is one of defense. The severe conditions, especially the 
dramatic and erratic changes in temperature ‘‘affect human efficiency and 
create fantastically complex engineering and maintenance problems.’’? 
Yet in these forbidding climes nations are spending millions of dollars and 
making a permanent encroachment on a once desolate portion of the earth. 
The Alaska Command, activated January 1, 1947, under an Air Force 
general, became the first unified command of the American military. 
There the Army conducts its Arctic School, which has trained hundreds 
for service under the harsh circumstances of the region. The Navy’s Arctic 
Research Laboratory is located on Point Barrow, northernmost U. 8$. 
territory, 1,120 nautical miles from the North Pole.® 

In addition, trans-Arctic commercial aviation is now a proven success 
and promises considerable further expansion. In 1951 the Danish Foreign 
Office requested State and Defense Department permission to survey 
routes between Copenhagen and Los Angeles; exploratory flights were 
made in 1952 and 1953. The following year test flights were made be- 
tween the Scandinavian capitals and Tokyo. The route to.Los Angeles 
was activated in November, 1954, and the Tokyo serviee in February, 
1957. Two U. S. carriers, Pan American World Airways and Trans 
World Airlines are now also engaged in this enterprise, flying from the 


1 The broadly conceived IGY (July 1, 1957, to Dec. 31, 1958) is the direct successor 
to the earlier Polar Years, 1882-1883 and 1932-1933. A third such period was called 
off because of the second World War. 

2 Department of Defense, The Arctic, a Hot Spot of Free World Defense (Wash- 
ington: DOD Pam. 1-12, Office of Armed Forces Information and Education, Feb. 21, 
1958), p. 3. 

3 Bee L. O. Quam, ‘The Arctic Research Program of the Office of Naval Research,’’ 
Annals of the Association of American Geographers, June, 1956, pp. 269-270 (abstract). 
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West Coast to London and Paris, although the American companies, which 
stop at Frobisher Bay, Baffin Island, do not actually reach the Arctie 
Cirele. Air France began service from Paris to Japan in June, 1958; 
the Duteh KLM has approval for a schedule to Tokyo. Communications 
reliability and flying conditions generally have been found to be sub- 
stantially more favorable along the Arctic routes than along the standard 
runs across the North Atlantic.5 Japanese, Korean and Philippine airlines 
reportedly are seeking a route via Tokyo and Alaska to New York. No 
United States carrier has thus far made any formal steps in this direction. 

Of course, anyone today not conversant with ''the Polar concept’’ is 
out of touch with long-range aerial navigation and political geography, not 
to mention modern weapons systems. Greenland and Alaska are both 
beneath the major strategie air routes from the centers of Soviet power 
to the U.S.A. At one point Siberia is only 56 miles from Alaska; in 
less than twenty seconds a plane of either side can transit the five-mile 
patch of water between Little Diomede Island (U. 8.) and Big Diomede 
Island (U.S.S R.). Because of the nature of the Russian terrain and 
long-standing appreciation of the ultimate significance of the Arctic, the 
high-latitude flying experience of Soviet airmen is unsurpassed. 

Sinee strategists estimate that an attack on the United States by the 
Soviet Union would most likely be launched across the Arctic, North Polar 
defense measures, including a seore of related support functions of a 
logistical, scientific and communications nature, have been given high 
priority by the Joint Chiefs of Staff out of sheer military necessity. In 
a sense ‘‘The Arctic is to us what the Mediterranean was to the Greeks 
and Romans, the center of the world.''? 


466° 33’ North Lat. Determination of what is ‘‘Arctie’’ properly so called and 
what lies outside this region cannot be made by arbitrary reference to the Arctic 
Circle, which indicates only the point north of which the sun is not seen at all during 
the winter and is seen continuously in summer. Delimitation into three zones is 
widely accepted: (a) the ‘‘sub-Arctic,’’ defined as the world-encircling belt in which 
the mean temperature rises above 50° F. at least one but not over four months 
annually; (b) the true ‘‘Aretic,’’ defined as everything north of the sub-Aretie or, 
more precisely, north of any point where the annual mean temperature is less than 
50° F. for the warmest month; (e) the ‘‘polar segment,’’ a colder portion of the 
true Arctic where the mean temperature of even the warmest month is less than 
freezing or 32° F. Since trees generally fail to subsist unless there is at least one 
month when the thermometer reaches into the fifties, a common rule of thumb has been 
that the Arctie per se begins at the tree line. 

5 U. S. House of Representatives, Committee on Interstate and Foreign Commerce, 
International Geophysical Year. The Arctic. Antarctica. Report ..., H. Rep. No. 
1348, 85th Cong., 2d Sess, Washington, Feb, 17, 1958, pp. 35-38. The Laey-Zaroubin 
Cultural Exchange Agreement of Jan. 27, 1958, recorded (See. XIV) agreement in 
principle on direct flights between the Soviet Union and the United States on the basis 
of reciprocity; specific terms were made a matter for later negotiation. Reciprocal 
aerial observation of Arctic ice in connection with the IGY was proposed to the 
U.S.S.R. without success by the United States in the fall of 1956. 35 Dept. of State 
Bulletin 508-509 (1956); bid. 953. 

$ Col Bernt Balehen (U. S. Air Force, Ret.) as quoted in Dept. of Defense Pam. 
1-12, loc. cit. 
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In conjunction with NATO allies, Iceland, Denmark and Canada, the 
United States has crected a complex defense posture across the entire 
North American Continent and key adjacent islands. In the vicinity of 
the Canadian-Ameriean border, a radar ''pieket fence’’ of last resort 
operates to detect the approach of unidentified aircraft. This is part of 
the ‘‘Pinetree System." Another electronic sentinel system has been 
built by Canada roughly along the fifty-fifth Parallel, known as the ‘‘Mid- 
Canada Line." Intelligence indications of Communist capabilities and 
intentions led to the establishment of the well-known ''DEW Line" 
(Distant Early Warning) at 70 degrees North Latitude, well within 
the Arctic Cirele. All of these warning posts are linked instantaneously 
to NORAD (North American Air Defense Command) Headquarters in 
Colorado Springs.’ 

The military bases and facilities to supply, to protect and, most important, 
to act immediately on detections of these systems are strategically situ- 
ated, frequently not on U. S. territory. The most valuable installation 
is the huge Thule Air Force Base, 910 miles from the Pole in Denmark's 
Greenland. Other bases in Newfoundland, Labrador and Iceland are 
essential to the defense of Ameriea. Joint staffing, operation and tests 
are necessary and desirable, especially where the ever-present ‘‘enemy’’ 
is nature herself. Of special interest is the U. S. Air Force research 
station on ''T-8," an ice island twice as large as Bermuda, first spotted 
on radar in 1946 and which once drifted to within 100 miles of the North 
Pole. The Russians have, however, been the most active in studies of the 
Arctic Ocean and its ice. Soviet aircraft have made dozens of landings 
on various portions of the pack ice, beginning in 1937. Russian Arctic 
weather stations, ineluding five stations on the ice, transmit meteorological 
data to the West.? 

The Nautilus, first atomic submarine, after an exploratory under-ice 
voyage to Latitude 87 in 1957, passed directly ‘‘under’’ the North Pole 
on August 3, 1958, during an over-the-Aretie cruise between the Hawaiian 
Islands and the British Isles. Several days later the Skaíe also erossed 
the Pole, part of an elaborate investigation of a promising new frontier. 
Disregarding the specific scientific data and navigational experience gained, 
the ramifications for the future of the Arctic as an artery of commerce as 
well as a route of hostilities are extraordinary. Cargo submarines would 
reduce the length of the shipping lane between, for example, Tokyo 
and London to 7,500 miles from the present 13,800. Submarine tankers 
could deliver Alaskan and Canadian oil directly to the European market. 
Other achievements are in the offing which will affect exploitation of both 
the Arctic and the Antarctic. Completion of the development by Army 


7 For the latest U. S.-Canadian agreement on NORAD, see 38 Dept. of State Bulletin 
979-980 (1958). 

8 Thule was arranged for under the ''eommon defense’’ terms of the Copenhagen 
agreement of April 27, 1951, between Denmark and the U. S. 

9 U. S. House of Representatives, Committee on Interstate and Foreign Commerce, 
op. cit., p. 38. 
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Engineers of a portable nuclear power plant will revolutionize Polar ex- 
ploration, settlement and scientific observation as well as military taeties.?? 
New-type, heavy-duty icebreakers and regular transports with reinforced 
hulls and special prows are being constructed. The bridge between the 
New World and the Old is indeed shifting toward the Arctic Ocean—the 
new Mediterranean. 

The U. S. Navy is now planning for the possibility of inter-fleet and 
fleet-to-mainland, nuclear-missile warfare in Arctic waters. The Arctic 
Research Advisory Committee, a panel of U. 8. and Canadian experts 
headed by Dr. Walter A. Wood of the Arctic Institute of North America, 
has urged expanded research and development in the region and extension 
of the joint defense frontier ‘‘to the northern rim of the Soviet land 
mass.” 1° At Thule, Greenland, and in the Aleutian Islands, giant-sized 
early-warning radar is under construction to detect ballistic missiles 
3,000 miles or more away. However, Polar deployment of missile striking 
forces converts present intermediate-range ballistic missiles into actual 
intercontinental missiles because of the reduced distance. The time be- 
tween launching from an Arctic base to arrival on target, say in the 
United States, is less than thirty minutes. Nuclear submarines passing 
under the ice from either side may approach to within several hundred 
miles of vital targets while still submerged in sub-Arctic waters (for ex- 
ample, Hudson's Bay) and diseharge Polaris-type missiles with devastat- 
ing effect. The great importance of Arctic communications and transport 
to the Russian empire—as well as to the Soviet offensive submarine and 
aerial eapability—make surveillance of the extensive Arctic coastline of 
Russia of unusual value to Western naval and air strategists. General 
H. H. Arnold, Commander of the American Air Corps in the seeond World 
War, reeorded his opinion that the North Polar regions would be the stra- 
tegie center of any third World War. His prediction no longer sounds 
foolish or even ‘‘futuristic.’’ 

With this review of the róle of the Arctic in current strategic thinking, 
recent events, particularly the discussions in the United Nations Security 
Council, find a proper and sober setting. On April 18, 1958, in a Moscow 
press conference, Soviet Foreign Minister Andrei A. Gromyko distributed 
a statement calling upon all nations to ‘‘raise thelr voices in protest’’ 
against the ‘‘provocative actions" of the United States Air Force. It was 
charged that Strategie Air Command bombers bearing nuclear weapons 
are launched across the Arctic toward Russian borders when ''vague 


92 At the national reactor testing station in Idaho Falls, Idaho, a prototype of the 
desired ‘‘package’’ unit was pronounced a success on Aug. 13, 1958, by the Argonne 
National Laboratory (operated by the University of Chicago for the Atomic Energy 
Commission). The unit at full power is designed to produce 3,000 thermal kilowatts 
and require refueling only once every three years. The reactor is an air-cooled, direct- 
cycle, naturabeireulation boiler type requiring little installation work and adaptable 
to any terrain. Even the largest component, measuring some 20 by 9 by 7 feet and 
weighing no more than ten tons, is transportable by air. The saving in diesel fuel 
oil alone wil] be an immense reduction in the logistical support of any remote base. 

10 New York Times, Jan. 25, 1958. 
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shapes," interpreted as possible hostile missiles or aircraft, appear on 
radar scopes along the DEW Line. The protection of Soviet interests 
would require ‘‘immediate steps to remove the approaching danger," 
Gromyko said, should sueh flights actually come close to the Soviet Union. 
Commenting that this was ‘‘too dangerous a game to tolerate its continu- 
ance," the Foreign Minister demanded such flights be stopped immedi- 
ately." In New York the Soviet delegate to the United Nations, Arkady 
A. Sobolev, demanded a Security Council meeting to deal with this ‘‘threat 
to the cause of peace.’’ In spite of a general acceptance of American ex- 
planations of interlocking safety measures which could be removed only by 
order of the President, the critical possibility of a chain reaction touched 
off by an erroneous alert flight, responded to in kind by the other side, 
gave rise to grave concern among many United Nations delegates. Should 
the entire process somehow fail to be checked, the consequences would be 
disastrous. 

After Security Council debates on April 21, the Soviet delegate with- 
drew his government's proposed resolution? condemning United States 
action, when it became apparent that nine of the eleven votes would with- 
out question be against the Communist position.!? 

A week later the United States requested that the Security Council take 
up a specific proposal for the prompt establishment of an international in- 
spection system in the Arctic, directly under the United Nations, to pre- 
clude surprise attack over that region.'* The text of the draft resolution 
read as follows: 


The Security Council 

Considering further the item of the U.S.S.R. of 18 April, 1958, 

Noting the development, partieularly in the Soviet Union and the 
United States of Ameriea of growing eapabilities of massive surprise 
attack, 


11 U.N. Doe. 8/3991, April 18, 1958. For the text of the statement and the U. S. 
reply see New York Times, April 19, 1958, pp. 1-4; 38 Dept. of State Bulletin 728-729 
(1958). United Press dispatches were cited by the Soviets as the source of information 
about such ‘‘armed’’ flights. The April dispatch by Frank H. Bartholomew, President 
of United Press, which described in some detail the SAC procedures and state of 
readiness, is printed in the New York Times, April 19, 1958. 

12 U.N. Doe. 8/3993, April 21, 1958. For the U. S. statement by Ambassador Henry 
Cabot Lodge, see 38 Dept. of State Bulletin 760-763 (1958). 

13 Japan (by previous announcement) and the U. K., France, Canada, China, 
Colombia, Iraq, Panama and the U. S. (from orientation of remarks during debate). 
Sweden, the tenth member, made no comment in the discussion. 

14 When the general ‘‘open skies’? plan advanced by President Eisenhower at the 
July, 1955, Geneva Summit Meeting failed to win Soviet approval, the United States 
offered to restrict the scheme to a designated zone in the Arctic regions, This alternative 
plan, submitted at the 1957 London disarmament talks, while not rejected by Moscow, 
was at least outwardly belittled. At that time Arctic wastes inhabited only by polar 
bears were not deemed worthy of serious discussion. See 33 Dept. of State Bulletin 
173 (1955) (''open skies’’); ibid. 643; 86 ibid. 961 (1957) (Dulles? news conference 
of May 29, where announcement was made that the U. S. would be willing to start the 
‘topen skies?! in a limited area such as the Arctie in order not to have ‘‘the whole 
process . . . get bogged down"); 38 ibid. 679 (1958) (text of April 8 restatement). 
See also Time, May 12, 1958, pp. 24-25, with map of proposed Arctic inspection zone. 
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Believing that the establishment of measures to allay fears of such 
massive surprise attack would help reduce tensions and would con- 
tribute to the increase of confidence among states, 

Noting the statements of certain members of the Council regarding 
the particular significance of the Arctic area, 

Recommends that there be promptly established the northern zone 
of international inspection against surprise attack, comprising the 
area north of the Arctic Cirele with certain exceptions and additions, 
that was considered by the United Nations Disarmament Subcommittee 
of Canada, France, the U.S.S.R., the United Kingdom and the United 
States during August, 1957; 

Calls upon the five states mentioned, together with Denmark and 
Norway, and any other states having territory north of the Arctic 
Cirele which desire to have such territory included in the zone of in- 
ternational inspection, at once to designate representatives to partici- 
pate in immediate discussions with a view to agreeing on the technical 
arrangements required ; 

Decides to keep this matter on its agenda for such further eonsidera- 
tion as may be required.'* 


This diplomatie initiative was received very favorably in the non-Com- 
munist world, where immediately widespread speculation began on the 
possible details of such an ''Aretie Patrol.’’ It was contemplated that 
inspeetion, whether aecomplished by planes or by radar vigilance from the 
surface, or both, would be conducted by mutually trusted neutrals. 

Another in the series of notes between the American Chief Executive and 
the Chairman of the Council of Ministers of the Union of Soviet Socialist 
Republies was timed to reinforce Ambassador Lodge’s speech opening de- 
bate in the Security Council on April 29:5 The Secretary General, Dag 
Hammarskjold, regarded the opportunity so highly that he intervened to 
support the plan of the United States.’ 

The proposed ''northern zone of international inspection against surprise 
attack’’ ineluded 


all the territory north of the Arctie Circle of the Soviet Union, Canada, 
the United States, Denmark and Norway; all the territory of Canada, 
the United States and the Soviet Union west of 140 degrees West 
Longitude, east of 160 degrees East Longitude and north of 50 de- 
grees North Latitude; . . . all the remainder of the Kamchatka Pen- 
insula; and all of the Aleutian and Kurile Islands.7® 


The bulk of any nuclear surprise attack would, in the opinion of the 
United States, pass over this zone. Arrangements were completed to 
broaden the new proposal to include the portions of Sweden, Finland and 
Iceland within the Arctie Circle. All countries—except the Soviet Union— 


1$ U.N. Doe. $/3995, April 28, 1958. 

16 For the text of the letter from President Eisenhower to Khrushchev, dated April 
28, see 38 Dept. of State Bulletin 811-812 (1958); Khrushchev’s May 9 reply is ibid. 
910—942. Lodge's address, along with other speeches and a Soviet eounter-resolution 
are in U.N. Doc. 8/P.V. 814, April 29, 1958, with map of the proposed inspection zone. 

17 For this move the Secretary General was mildly rebuked by Mr. Sobolev but 
strongly attacked in the Soviet press. 

18 U.N. Doe. DC/SC.1/66, Annex 5, p. 7 (as quoted by the U. S, representative in 
U.N. Doc. S/P.V.814, April 29, 1958, p. 21). 
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whose territories fell within the zone, indieated readiness to accept United 
Nations inspeetion. Lodge emphasized that the system 


should be an agreed international system and not just a national sys- 
tem; any such system should include some means of advance notifica- 
tion of flights and any other movements of military significance in the 

` Arctic Zone; there should be radar monitoring of all such flights and 
the eoneept of ground inspeetion posts, as suggested by the Soviet 
Union, should be ineluded.?® 


The Soviet Union branded the entire proposal ‘‘a diversionary maneu- 
ver” and insisted that ‘‘tension in the Arctic region is entirely attributable 
to the acts of the United States in despatching planes carrying atomic and 
hydrogen bombs in the direction of the frontiers of the Soviet Union." ?? 
Soviet delegate Sobolev, at the time his eharges against SAC were being 
debated, had refused to discuss inspection and warning proposals on the 
grounds that, in view of the deadlock in disarmament talks, the matter was 
appropriate only for a summit conference. Sweden moved to conciliate 
the two positions by adding a paragraph to the American resolution: 


Expresses the view that such discussions might serve as a useful basis 
for the deliberations on the disarmament problem at the summit con- 
ference on the convening of which talks are in progress.?! 


After bitter debate the matter was brought to a vote, at which time the 
Soviet Union east its eighty-third ‘‘veto.’’ The other ten members of the 
Security Council voted favorably." 

The failure to achieve limited internationalization of the Arctie is not 
likely to have any deterrent effect on the area’s growing strategic signifi- 
cance. In order to avoid repeated friction—if not genuine tragedy—this 
hitherto remote region must be integrated into some settled politieal sys- 
tem. As long as the Arctic remains an economic, legal and military 
wilderness—and a controversial one at that—there can be no easing of 
international tensions. Given the irresistible line of development of major 
weapons systems, only a positive neutralization of the Arctic attack routes 
ean bring hope for general disarmament or even a relaxation of the cur- 


19 U.N. Doe. S/P.V.814, p. 21. 

20 Ibid. 36. For the Lodge rebuttal to Soholev’s objections to the modified U. 8. 
proposal, see 38 Dept. of State Bulletin 819-820 (1958). 

21 U.N. Doe. S/3998, April 29, 1958. Italics in the original. Sweden agreed to a 
U. S. suggestion to change ‘‘the’’ to ''a"? before ‘‘summit conference.’’? The final 
text of the draft resolution, the Swedish amendment having been accepted, appears 
in 38 Dept. of State Bulletin 820 (1958). 

22 Subsequently a Soviet counter-proposal (U.N. Doe. 8/3997, April 29, 1958) to 
refer not only the Polar question but also the questions of nuclear weapons tests, 
nuclear weapons prohibition and relinquishment of U. 8. bases in Europe to the 
summit’? was rejected by a vote of 9 to 1, with Sweden abstaining. 

28 At the Annual Meeting of the American Society of International Law, April 
25, 1958, Panel IV, ''Legal Problems and the Political Situation in the Polar Areas," 
undertook to examine the peculiar circumstances, the traditional law and the possible 
alternatives for ‘‘normalization’’ of these regions. Representatives from interna- 
tional law, physical science, diplomacy and the military participated. The results will 
be found in the Society’s Proceedings, 1958, at pp. 135 ff. 
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rently necessary, hard military posture on both sides. Talking ''disarma- 
ment’’ is not only wishful thinking but dangerously naive, if not accom- 
panied by relatively foolproof military safeguards in the hands of trusted 
agents of the world community. To ''sanitize"' the portion of the globe 
through which calamitous surprise attack is most likely to pass, would be 
a sensible and practicable approach to the alleviation of the overriding fear 
of our time: full-scale nuclear war. 


II. DEVELOPMENTS IN THE ANTARCTIC 


On March 11, 1957, at the age of 68, Rear Admiral Richard E. Byrd died. 
Iis name was for many virtually synonymous with Polar exploration. 
An era died with him. In 1955 Admiral Byrd had been named top policy 
officer within the Defense Establishment on Antarctic matters. Rear 
Admiral George Dufek has succeeded him as Officer in Charge, United 
States Antarctic Projects, inheriting the Byrd staff and mantle and the job 
of advising the Operations Co-ordinating Board of the Executive Branch 
of the United States Government. 

In the early post-World War II period Byrd himself helped terminate 
the era he personified, that is, the primacy of the private and semi-private 
professional explorer who penetrated a virgin and unearthly vastness of 
sea, ice, mountains and snow-desert with a patriotic but also a deeply per- 
sonal, almost proprietary interest. Today expeditions are official, often 
military, projects with multiple objectives. The operations mounted by 
the United States in recent years are of unprecedented scale and scope.** 
In addition to scientific observations and basic exploration, tests of special 
equipment and supplies are made; valuable training is afforded officers, 
erews and troop units. Since the first flights to Antarctic airfields from 
terrain outside the region (in this ease, Christchurch, New Zealand) were 
completed in 1956 by Navy planes and later by Air Force Globemasters, the 
‘‘season’’ has been extended up to three months by making bases available 
long before ships can approach through the ice. Pan American World 
Airways sent the first commercial airliner—stewardesses and all—to Me- 
Murdo Sound, Antarctica, October 15, 1957. 

The basic stimulus for the stepped-up activity in Antarctica sinee 1935 
has been the preparations for and the conduct of the International Geo- 
physical Year. Technically a co-operative, non-governmental effort on the 
part of the various national members of the International Council of Sei- 
entific Unions, the IGY has received much publicity and considerable official 
support. Nothing approaching the number and breadth of projects sched- 
uled for completion by the end of 1958 had ever been attempted previously.?5 
Twelve nations have co-operated in the Antarctie and sub-Antaretie ob- 


24 During the Antarctic seasons commencing in 1946 and in 1947, the U. S. held 
Operations Highjump and Windmill. The next major expedition was in 1955, 

25 An interesting by-product is New Zealand's increased earnings of over a million 
dollars annually from purehases of supplies by American expeditions and personal 
items by expedition members and staff. 
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servations and tests for the IGY.?* Partly because the projects were sci- 
entist-designed and partly because there exists a ‘‘gentleman’s agreement”? 
that all aetivities during the eighteen-month IGY are to be regarded as non- 
politieal (that is, without merit in making territorial or other elaims), the 
international eo-operation has been outstanding among all partieipants, 
ineluding the Russians. 

In April, 1958, the Department of State announced it was eonducting 
diplomatie conversations with the interested nations concerning an exten- 
sion of the scientific co-operation beyond the International Geophysical 
Year. The International Council of Scientific Unions, after an exploratory 
meeting in Stockholm in September, 1957, created a Special Committee on 
Antarctic Research (SCAR) which met in The Hague in February, 1958, 
to discuss specifically post-IGY work." It was first announced in January, 
1958, that the United States would for certain continue its scientific opera- 
tions in the Antarctic past the IGY's December 31 termination date.?? 
Four of the seven U.S. stations were selected for continued observations.” 
The Navy wil mount an Operation Deep Freeze IV in command of Ad- 
miral Dufek to support the post-IGY program. Thirty-four aircraft, nine 
ships, and 2,700 men have been assembled for the task. Details were to be 


26 Argentina, Australia, Belgium, Chile, France, Japan, Norway, New Zealand, the 
Soviet Union, the Union of South Africa, the United Kingdom and the United States. 
Scientific assignments and procedures for the IGY had been placed in the hands of a 
special committee (Comité Spécial de l'Année Géophysique Internationale, or CSAGI) 
in 1953 by the International Council of Scientific Unions. Four preparatory confer- 
ences were held in Paris and Brussels in 1955, 1956 and 1957 by the Committee’s 
subdivision, an Adjoint Secretary for the Antarctic. 

27 As early as June, 1957, the U. S. delegate to the Antarctic meeting in Paris had 
urged continuation of the scientifically important and costly IGY stations. This 
position was maintained also at The Hague. The U. S, U.S.S.R., Belgium and 
Argentina favored extension; Australia, Chile, the Union of South Africa and the 
U. K. were, at that time, opposed. The remaining states had not reached a decision. 

28 The House Committee on Interstate and Foreign Commerce had so recommended 
in a letter to the President, dated Jan. 17, 1958. The Committee also recommended 
“ta re-evaluation’’ of the traditional U, S. position on territorial claims, in view of the 
establishment of permanent stations and the potential development of Antaretie air 
routes. It was further recommended that a permanent supply station be constructed 
to supplant Ross Island's temporary facilities and that the Marble Point (McMurdo 
Sound) area be made into a major, permanent, snow-free airport looking toward future, 
regular commercial as well as scientific air service. A six-man Subcommittee on 
Transportation and Communication, headed by Rep. Oren Harris of Arkansas, had 
visited the U. S. installations in the Antarctic in November, 1957; members of the 
group were much impressed with the tourist potential as well as the strategic and 
scientific importance of the region. 

29 South Pole, Hallett, McMurdo Sound and Byrd Stations. Wilkes, Ellsworth and 
Little America were to be evacuated. The dropping of Little America, on shelf ice and 
formerly the main base, is consistent with the new efforts to place American operations 
on sounder physical footing; the McMurdo Sound station will become U. S. head- 
quarters. Little America and McMurdo are both within the sector claimed by New 
Zealand, as is Hallett. Wilkes Station is in the Australian sector, but Byrd Station 
is in the region left open for an official U. S. claim. The South Pole station is situated 
at the apex of every sector claim and thus theoretically within them all, except that 
Norway’s claim does not pretend to extend farther south than Norwegians have 


explored. 
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worked out by the Office of United States Antarctic Projects and the Na- 
tional Science Foundation in conjunction with an Increasing number of 
Federal departments and agencies with interests in the region or in the 
results of the operations. The Soviet Union, operating several stations,?? 
has likewise expressed its intention to remain. Australia and the United 
States jointly announced agreement to co-operate in the maintenance of the 
Wilkes Station, although that was one of the stations orginally scheduled 
for abandonment.? And plans are reasonably firm to turn over the Wed- 
dell Sea base, Ellsworth Station, to the Argentines. 

On February 11, 1958, British Prime Minister Harold Macmillan an- 
nounced, during a visit to Australia, a shift in his government’s traditional 
position of individual sector claims, and called for internationalization 
and demilitarization of the Antarctic. National claims were to be ruled 
out and scientific research promoted. This plan brought a flurry of mixed 
reactions. The most outspoken statement was made by Sefior Alberto 
Sepülveda Contreras, Chilean Minister of Foreign Affairs: 


1. There is an American Antarctica, which is an integral part of the 
Western Hemisphere. 

In keeping with the provisos of the Mutual Assistance Treaty signed 
at Rio de Janeiro in 1947, . . . the Sector of Antarctica between the 
24th and 90th meridians of West Longitude... is a part of the 
'* American Security Zone." 

American Antarctica is included in the Interamerican Defensive 
System and the maintenance of its security is the direct responsibility 

. should there be an extra-continental attack or aggression, of the 
Community of the Nations which belong to this System. 

2. The Antarctic Territory of Chile is a part of this ‘‘ American 
Security Zone.” ... Our country holds the oldest rights of sover- 
eignty on this Territory, as established in the first place by repeated 
Provisos and Mandates from Spain and then, later, throughout our 
life as a Republic, by successive acts of our Government and the un- 
interrupted exercise of such sovereignty. 


30In addition to the coastal supply and headquarters base at Mirny on the Queen 
Mary Coast, the Soviets man Pionerskaya, Vostok I, Komsomolskaya (at the Geo- 
magnetic Pole) and Sovietskaya, the latter being the base set up by the party attempt- 
ing—so far without success—to reach the 14,000-foot high, so-called ‘‘pole of in- 
accessibility," the point on the Antarctic Continent most remote from the sea. All 
Russian activity is within the sector claimed by Australia. 

81 Mikhail Somov, Director of the Soviet Antarctic Expedition, reportedly favors 
'fgome sort of permanent international scientific station in the Antarctic.’? New 
York Times, Feb. 21, 1958. During the August, 1958, meeting of SCAR in Moscow, 
the U.S.S.R. announced its intention to discontinue the intermediary station, 
Pionerskaya, but to add two more bases, one on Queen Maud Land (an area claimed 
by Norway) and another on the hitherto unattainable coast of Bellingshausen Sea 
(this could be placed either in the Chilean sector or in the so far unclaimed area). 
A tractor expedition from the Russian Vostok station to the South Pole and thence 
to the ‘‘pole of inaccessibility’? (e, 14,000 feet altitude) is also planned. 

82 The U. S. provides existing facilities and supplies; Australia will take over future 
administration and logistical support. Personnel from both countries will man the 
station’s scientific program, These arrangements are to ‘‘have no effect on the rights 
or claims asserted by either country in Antarctica.’’? 38 Dept. of State Bulletin 912 
(1958) (Press Release No. 245, May 6, 1958). 
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3. For the reasons indieated, the Government of Chile eould only 
reject any proposal which might imply the internationalization of, or 
eondominium over, any part of its National Territory, whether it be in 
Antarctica, in America, or in its insular possessions in the South 
Pacifie. 

Once any such proposal is out of the way, the Government of Chile 
is prepared to look with interest into the possibility of a closer agree- 
ment designed to guarantee the continuation of the scientific collabora- 
tion which has made it possible to implement the Antarctie aspect of 
the International Geophysical Year Program with such notorious suc- 
cess. ... 

4. In brief . . . the interest, both of Chile, as such, and of the other 
friendly nations, would make it meet that an agreement be signed, 
and that it comply with the basie objectives formulated [by the Brit- 
ish] to the effect that there be no armed demonstration whatsoever in 
order to avoid political rivalries and to make this eollaboration equi- 
tably possible. This is an idea which our country has been favoring 
for many years. . . .*° 


The Latin Americans have not forgotten that President Franklin D. 
Roosevelt,in facing the Axis challenge, decided to extend the Monroe Doc- 
trine to that portion of the Antarctic under South America and requested 
the Department of State to consider the advisability of a joint claim there 
**in behalf of and in trust for, the American Republics as a whole."  Seere- 
tary of State Cordell Hull announced flatly in 1940 that continental de- 
fense considerations made it imperative that the American Republies sus- 
tain dominant title to that quadrant.?* 

During the winter and early spring of 1958 the United States Govern- 
ment was gathering itself for a concerted move into the field of Ant- 
aretie policy. The approaching close of the IGY as well as the presence 
of the Russians in the area made it obvious to a number of the interested 
states that further delay would be reckless indeed. Internal eo-ordinations 
and external conversations culminated in this initiative on May 3 by the 
President: 


The United States is dedicated to the principle that the vast unin- 
habited wastes of Antarctica shall be used only for peaceful purposes. 
We do not want Antarctica to become an object of political conflict. 
Accordingly, the United States has invited eleven other countries, 
including the Soviet Union, to confer with us to seek an effective joint 
means of achieving this objective. 

We propose that Antarctica shall be open to all nations to conduct 
scientific or other peaceful activities there. We also propose that 


88 Chile, Ministry of Foreign Affairs, Administrative Bureau, l'oreign Information 
and Cultural Relations Branch, Circular No. 21, Santiago, Feb. 18, 1958. 

34 Laurence M. Gould, Antarctica in World Affairs (Foreign Policy Association 
Headline Series No. 128, New York: March-April, 1958), p. 29. The best published 
account of this period is in The Memoirs of Cordell Hull, Vol. 1, pp. 758-759 (New 
York: The Macmillan Co. 1948). During the war, German raiders actually captured 
part of the Norwegian whaling fleet in sub-Antarctie waters; there is no evidence of 
Japanese or Italian operations. Apprehension over pro-Nazi elements in Argentina led 
to the establishment of British bases in the Palmer Peninsula area to help protect the 
eritical Drake Strait. 


1958] NOTES AND COMMENTS 797 


joint administrative arrangements be worked out to ensure the sue- 
cessful accomplishment of these and other peaceful purposes. 

The countries whieh have been invited to eonter are those which 
have engaged in scientific activities in Antarctica over the past nine 
months in connection with the International Geophysical Year. I 
know of no instance in whieh international eo-operation has been more 
sueeessfully demonstrated. However, the International Geophysieal 
Year terminates on December 31, 1958. Our proposal is directed at 
insuring that this same kind of cooperation for the benefit of all man- 
kind shall be perpetuated after that date. 

I am confident that our proposal will win the wholehearted sup- 
port of the people of all the nations directly concerned, and indeed 
of all other peoples of the world.*® 


The diplomatie note delivered by the respective U. S. ambassadors to the 
foreign ministers of Argentina, Australia, Belgium, Chile, France, Japan, 
New Zealand, Norway, the Union of South Africa, the Union of Soviet 
Socialist Republics and the United Kingdom read in part: 


... The need for coordinated scientific research in Antarctica... 
will continue for many more years into the future. Accordingly, it 
would appear desirable . . . to reach agreement ... on a program to 
assure the continuation of the fruitful scientific cooperation . . . Such 
an arrangement could have the additional advantage of preventing un- 
necessary and undesirable political rivalries in that continent, the un- 
economic expenditure of funds to defend individual national interests, 
and ihe recurrent possibility of international misunderstanding. It 
would appear that if harmonious agreement can be reached among the 
countries directly concerned in regard to friendly cooperation in 
Antarctica, there would be advantages not only to those countries but 
to all other countries as well. 

The present situation in Antarctica is characterized by diverse legal, 
political, and administrative concepts which render friendly coopera- 
tion difficult in the absence of an understanding among the countries 
involved. Seven countries have asserted claims of sovereiguty to por- 
tions of Antarctica, some of which overlap and give rise to occasional 
frictions. Other countries have a direct interest in that continent 
based on past discovery and exploration, geographic proximity, sea and 
air transportation routes, and other considerations. 

The United States for many years has had, and at the present time 
continues to have, direct and substantial rights and interests in Ant- 
arctica. Throughout a period of many years, commencing in the early 
eighteen-hundreds, many areas of the Antarctic region have been dis- 
covered, sighted, explored and claimed on behalf of the United States 
by nationals of the Umted States and by expeditions carrying the flag 
of the United States. During this period, the Government of the 
United States and its nationals have engaged in well-known and ex- 
tensive activities in Antarctica. 

In view of the activities of the United States and its nationals re- 
ferred to above, my Government reserves all of the rights of the United 
States with respect to the Antarctic region, including the right to assert 
a territorial claim or claims. 

It is the opinion of my Government, however, that the interests of 


8538 Dept. of State Bulletin 910—911 (1958) (White House Press Release, May 3, 
1958). 
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mankind would best be served, in consonance with the high ideals of 
the Charter of the United Nations, if the countries which have a di- 
rect interest in Antarctica were to join together in the conclusion of 
a treaty which would have the following peaceful purposes: 


A. Freedom of scientific investigation throughout Antarctica by 
citizens, organizations, and governments of all countries; and 
a continuation of the international scientific cooperation which 
is being carried out so successfully during the current Inter- 
national Geophysical Year. 

B. International agreement to ensure that Antarctica be used for 
peaceful purposes only. 


C. Any other peaceful purposes not inconsistent with the Charter 
of the United Nations. 


. . «. It is believed that such a treaty can be concluded without requir- 
ing any participating nation to renounce whatever basic historic rights 
at may have in Antarctica, or whatever claims of sovereignty it may have 
asserted. It could be specifically provided that such basic rights and 
such claims would remain unaffected while the treaty 1s in force, and 
that no new rights would be acquired and no new claims made by any 
country during the duration of the treaty. In other words, the legal 
status quo in Antarctica would be frozen for the duration of the treaty, 
permitting cooperation in scientific and administrative matters to be 
carried out in a constructive manner without being hampered or af- 
fected in any way by political considerations. Provision could likewise 
be made for such joint administrative arrangements as might be neces- 
sary and desirable to ensure the successful accomplishment of the 
agreed objectives. . . . the cooperation of the specialized technical 
agencies of the United Nations would be sought. ... 


. . . the Government of the United States has the honor to invite 
the Government of——————————to participate in a Conference for this 
purpose to be convened at an early date at such plaee as may be mutu- 
ally agreeable. . . .39 


One month later the State Department announced that all eleven na- 
tions had aeeepted the President's invitation. Several of the notes of ac- 
eeptanee, ineluding that of the Soviet Union, made general reservations 
regarding territorial claims and other rights, but these seemed in complete 
harmony with the ‘‘status quo” concept of the American proposal. Con- 
sultations began almost immediately in Washington on the matters of time 
and place for the conference and of specific draft treaty language to 
achieve the goals of the meeting. Simultaneously every country began a 
systematic study of and search into its own position, titles and historical 
activity in Antarctic lands and waters.** 

Faced with a widely popular, concrete proposal, and the likelihood that 
the conference would be held in any event, Chile and Argentina agreed to 
participate. The possibilities have been the subject of repeated contempla- 


86 Ibid. 911-912; emphasis supplied. 

37 As an aid to general study and analysis of the question, the United States 
Antaretie Projeets Offieer arranged for the publieation of this writer's annotated 
bibliography of 1,117 entries by the Government Printing Offiee under the title: 
National Interests in Antaretiea (in press). 
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tion in the Latin American press. ? Several other South American states 
have begun to take an interest. It is reported that at the request of 
Itamaraty (the Brazilian Foreign Office) local military circles, including 
the Superior War College, have begun to study the possibility of Brazilian 
participation in an Antarctic settlement and even of an Antarctic claim. 
Peru and Uruguay have also recently begun studies along similar lines, 
the latter having appointed a Commission to Study the Rights of Uruguay 
in the Antarctic. A logical extension of the sector principle to all of the 
littoral states of southern South America appears to be the basic ‘‘ap- 
proach’’ and hope of these countries. This scheme has been named ‘‘the 
theory of projections’’ by its proponents.*® Simply by dropping a line 
down the “‘unobstructed’’ meridians southward to the Pole, the following 
divisions of territory in Antarctica are obtained (all Longitude West) : 


a. To Brazil: 34? 40’ to 58° 20’; 

b. To Uruguay: 53? 20’ to 56° 40’; 
e. To Argentina: 56° 40’ to 66° 30’; 
d. To Chile: 66° 30' to 75° 40’; 

e. To Peru: 75° 40’ to 81? 20’. 


While these countries may have contrived their entrance into Antarctic 
affairs too late for actual participation in the impending conference of 
interested states, any discussions or later programs by United Nations 
organs or by any of the specialized organizations will provide an op- 
portunity for the assertion of Peruvian, Uruguayan and Brazilian 


‘‘rights.’’ 

The presence of competing state activity has caused the older claimants 
and interested states to redouble their efforts.*° In a new spirit of com- 
promise it is now eonsidered urgent to put into operation agreements which 


38 See in particular the article by Julio Escudero G., ‘La Próxima conferencia 
internacional antártiea,'" El Mercurio (Santiago, Chile), May 31, 1958, in which some 
of the prineiples are said to be easy of attainment, but others, it is feared, will lead 
‘(to long and perhaps impassioned diseussion."? 

89'The most ambitious publie exposition of this theory to date appears in the series 
of three articles: f* Teorías de reivindicaciones y derechos sobre territorios antártieos. 
Tema apasionante. Desde el derecho de conquista a la fórmula de Eisenhower 
pasando por la internacionalizacién y la teoría de las proyeeciones. Posición uruguaya 
ante sus posibles derechos," El Dia (Montevideo) May 18 (p. 9), 14 (p. 9) and 15 
(p. 10), 1958, maps (including two showing the operation of the ‘‘theory of projec- 
tions’’), Uruguayan military and diplomatie leaders are quoted extensively in this 
connection, 

*9 For example, the Instituto Antártieo Argentino has been reorganized and now 
issues a twiee-yearly Boletín, beginning with Vol. 1, No. 1 in May, 1957 (No. 2, Nov., 
1957). Chilean Foreign Minister Sepülveda has taken over personal direetion of his 
country’s Antarctic Commission; the Minister of National Defense serves as alternate 
president and the chairmen of the foreign affairs committees of the Chilean Senate 
and Chamber of Deputies are now regular members. To organize and sustain the 
program of the New Zealand Government, an ('Antaretie Executive Officer’’ has been 
appointed to the staff of the Chairman of the Ross Dependency Research Committeo. 
The committee chairman is also Director of the Geophysics Division in the Department 
of Seientifie and Industrial Researeh. 
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will preclude uncontrolled expansion of the Communist contingents and 
the introduction of military and other ‘‘Cold War’’ considerations. 

On July 15, 1958, Ambassador Arthur S. Lall of India requested that 
‘the question of Antarctica’’ be placed on the agenda of the Thirteenth 
General Assembly. An Explanatory Memorandum attached to his letter 
said in part: 


. . . [Antarctic] mineral wealth . . . is believed to be considerable 
and its coastal waters contain important food resources. With the 
development of rapid communications, the area is coming to have 
practical significance to the welfare and progress of all nations.... 

In view of the growing interest in and knowledge about the area, 
and in view of the fact that many countries including India are 
particularly interested in the meteorological aspects and implications 
of all that happens in Antarctica, it would be appropriate and timely 
now for all nations to agree and affirm that the area will be utilized 
entirely for peaceful purposes and for the welfare of the whole 
world. ... 

... The Government of India believe that this limited purpose 
ean be achieved without any nation renouncing such rights as it may 
elaim in Antaretiea, or elaims of sovereignty or other rights consistent 
with the Charter. The Government of India are of the view that the 
action proposed ean only be taken by the world community as a whole, 
and they accordingly suggest that consideration be given to the 
question. . . .€ 


India proposed this same agenda item in 1956. Opposition to general 
discussion, particularly by Chile and Argentina, caused India finally to 
withdraw her proposal at that time. Similar and even broader resistance 
to a General Assembly debate (now that a twelve-nation conference 
of interested states may be called), plus the number of other pressing 
world problems, has caused India to decide once again not to press the 
issue for the time being. 

Meanwhile findings eontinue to come in from the some 715 men who 
make up the current Antarctic wintering parties. A Russian station 
reported a new world's record low temperature, minus 125 degrees Fahren- 
heit. There has been persistent speculation that Antarctica was one 
vast archipelago and only apparently a continent because of the huge 
overlaying ice blanket. This theory was once again discounted by the 
findings of the Commonwealth 'Trans-Antaretie Expedition during an over- 
land trek of 2,125 miles from Shackleton Station on the Weddell Sea to 
Scott Station on the Ross Sea. Soundings showed the land underneath 


41 U.N. Doc. A/3852, July 15, 1958. 

42 The contingents from New Zealand, Australia, Norway, the United Kingdom, 
Belgium, Japan, Argentina and Chile total roughly 200; the Soviet Union has 175 and 
the United States, approximately 340. Although larger ‘‘population’’ totals can be 
had for the summer months, this is a new record for year-round habitation. The 
Russians employ women, but in summer parties only. 

43 Headed by Dr. Vivian Fuchs. Only two others, Norway’s Roald Amundsen and 
Britain's Capt. Robert Faleon Scott had previously reached the South Pole by overland 
means (on Dee. 14, 1911, and Jan. 18, 1912, respectively); Scoti’s party perished in 
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the ice cap along the route to be consistently above sea level. But American 
parties found much of Marie Byrd Land to be up to 5,000 feet below sea 
level, with the ice cover averaging 5,000 feet above sea level. There is 
some precedent in the Arctic for thinking that the heavy weight of 10,000 
feet of Antarctic ice has, over the ages, depressed the land mass to its 
present level below the sea.** On the other hand, portions of Antarctica 
may prove to be mountain-top islands in a frozen sea and the possibility of 
a below-sea-level trough from the Ross Sea to the Weddell Sea via Marie 
Byrd Land is not yet out of the question. 

In any event the complications for international law are numerous 
when it must be conceded that thousands of square miles of interior 
Antaretie surface are in reality 10,000 feet of rigid ice over rock that is 
way below sea level. If this ice were melted, much of the area would 
clearly be ‘‘high seas." Such a holding under present conditions is 
patently absurd. It is not yet known whether the ice in these below-sea- 
level regions is frozen fresh or frozen sea water. Even if a basic conti- 
nent with its major portions above sea level is finally eonfirmed and de- 
limited, there may be the anomaly of fringe portions of the Antaretie 
totality consisting of ''islands"' bound together for eons by a layer of 
solid ice rising from below-sea-level bedrock to an altitude of several 
thousand feet above sea level. If Marie Byrd Land should turn out to be 
this kind of ice-bound archipelago, what should the U. S. position be with 
respeet to the applieation of the law in this case? 

While the mineral resources of the area remain largely unknown, 
individual samples and signs of promising veins are reported with in- 
ereasimg frequeney. Dr. Dunean Stewart of Carleton College has eata- 
logued the 174 minerals so far reported; a small deposit of tephroite, a 
rare high-quality manganese ore, was found in 1957 on Clark Peninsula, 
an ice-free area of some 100 square miles on the Budd Coast of Wilkes 
Land. Sub-bituminous eoal deposits are extensive but without present or 
probable future commercial value. A combination of the discovery of 
important minerals (especially rare metals or petroleum in rich concen- 
trations) and the perfeetion of the portable atomie power plant might 
convert the Antarctic into an invaluable property within a decade. This 
possibility is a driving force, of course, particularly for the smaller 
Powers. 

The general exploration and exploitation of Antarctica have been 


the return. Admiral Byrd was next to sight the South Pole, but this was by plane 
on Nov. 28, 1929. The U. S. now operates a year-round base there, established and 
supplied entirely by air. 

44 In Arctic Finland, land formerly submerged during the ice age has gradually 
emerged. Central Greenland also has regions where the ice apparently has pushed the 
land to an elevation below sea level. 

45 Drilling for ice core samples had proceeded at Byrd Station only to a depth of 
1,018 feet in early 1958. From soundings taken by the various countries during the 
IGY, we do know, however, that there is some 40 percent more iee in the world than 
previously estimated. 
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hampered as much by the lack of an ice-free air base as by anything else.í$ 
The only suitable loeation found thus far, Marble Point on the edge of 
MeMurdo Sound, has now been surveyed and an initial 1,700-by-50-foot 
gravel runway has been put into use. Expansion of this initial strip to a 
length and surface adequate for major aircraft is a high priority project 
with American Antarctic specialists. In 1957 the United States specified 
in Its renewal of the commercial aviation agreement with Australia that 
service be authorized along three routes, including one over the Antarctic. 
An agreement is being negotiated with Brazil which would allow im- 
plementation of the Antarctic route via Rio de Janeiro. The Antarctic 
stop-over is planned for Marble Point. Flights from South American 
capitals to Melbourne and Sydney, while not of high traffie potential, 
would be shortened by up to 6,000 miles over present routings. There is 
apparently considerable official eagerness to inaugurate such service by an 
American carrier as soon as navigational and landing facilities permit.*® 

President Roosevelt’s Order of November 25, 1939, assigned a mission 
to the newly created (though short-lived) United States Antarctic Service 
and gave specifie instructions to its commander, Admiral Byrd.*® The 
letter order reiterated traditional policy that the ‘‘United States has never 
recognized any claim of sovereignty in the Antarctic regions asserted by 
any foreign state," and cautioned members of the United States Antarctic 
Service not to ‘‘take any action or make any statements tending to com- 
promise this position." However: 


Members of the Service may take any appropriate steps such as 
dropping written claims from airplanes, depositing such writing in 
cairns, et cetera, which might assist in supporting a sovereignty 
claim by the United States Government. Careful reeord shall be 
kept of the circumstances surrounding each such act. No public 


48 Landing strips on the ice are very treacherous and, when on the shelf, likely to 
deteriorate or break off and drift away, as have the Navy’s best efforts in 1956, 1957 
and 1958. 

47 The only other airstrip on land in the Antaretie is the 2,400-foot field of voleanie 
ash leveled by Sir Hubert Wilkins on Deception Island in 1928. The first flight over 
the region was made by him from this base, but trieky operating eonditions within the 
island (a low, flooded cone) and length limitations have rendered the strip of little 
permanent value. 

48 Preliminary estimates placed the cost of an air facility comparable to the one at 
Thule at some $300,000,000 over a six-year period. A more modest project, based on 
the absence of current military operational needs, should at least halve that figure, 
but the same lack of immediate military importance makes even the lesser appropriation 
very unlikely, barring a drastic change in the temper of the Congress. Also there 
appears to be some dissatisfaction among Navy planners with even the current ex- 
penditure of funds, trained personnel and equipment in the Antaretie because of the 
growing urgency of Arctic operations and research. Truly combined programs, fitted 
out with sufficient aircraft and fast nuelear ships—and operating in the Arctie from 
May to September, the Antarctic from October to March—would give year-round action 
to personnel and ships and keep U. S. interests protected at both Poles. 

49 Reproduced in U. S. National Archives, Preliminary Inventory of the Records of 
the United States Antarctic Service (Record Group 126), Washington: Preliminary 
Inventories No. 90, 1955, pp. 15-18. 
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announcement of such act shall, however, be made without specific 
authority in each case from the Secretary of State.®° 


The directive for the Navy’s 1946 Operation High Jump * listed the 
extension and consolidation of ‘‘United States sovereignty over the largest 
practicable area of the Antarctic continent’’ as one of its objectives. 
Operation Windmill in 1947 was similarly instructed, as was the first 
Operation Deep Freeze in 1955. The universal understanding to make the 
IGY non-political led to the formal removal of claims objectives from 
the orders of subsequent phases of Operation Deep Freeze, the support 
force for the United States IGY stations.*? 


III. Prospects AND ISSUES 


Attention to Polar problems shows every sign of increasing rather 
than decreasing, in spite of the turmoil and uncertainty elsewhere. Reso- 
lutions and bills have been introduced often and without suecess in the 
United States legislature to press for the assertion of a U. S. claim in 
Antarctica. Under consideration by the Highty-fifth Congress were the 
question of continuation of the present program and a proposal to estab- 
lish a ‘‘Richard E. Byrd Antarctic Commission." ** PF orthright action 
may still be remote, but members of the Congress are becoming apprised 
of the situation and of the need for a bold, long-range Polar policy—both 
from the politico-military and the scientific points of view.** 

Scholars abroad are maintaining their interest in Polar problems.” 
At home, even secondary students are being informed of the significance 
of the area.*9 


60 Par. 6f, ibid., p. 17. 

61 A training exercise in Polar combat set in the Antaretie in order to avoid any 
show of force in the more sensitive Arctic. 

52 Walter Sullivan, ‘‘ Antarctica in a Two-Power World,’’ 36 Foreign Affairs 154- 
166 (1957); L. M. Gould, op. cit. 30. For a general description of the problems and 
adventures, including unusual maps, see ‘‘Compelling Continent," Time, Dee. 31, 1956, 
pp. 12-17. 

58 S, 2189, introduced on a bipartisan basis by Sen, Alexander Wiley of Wisconsin 
and 22 co-sponsors on May 31, 1957. It would create an autonomous Antarctic agency 
(likened to the Atomic Energy Commission) to: (a) maintain an information de- 
pository, (b) conduct laboratory and field work, (e) assist or advise in the estab- 
lishment of U. S. territorial claims, (d) supervise all expeditions and activities in the 
Antaretic under U. S. auspices, and (e) issue required publications. Cong. Rec., 
Senate, May 31, 1957, pp. 7269-7274. Rep. Clair Engle of California introduced a 
similar bill on Aug. 7, 1957. 

84 For the Administration’s official policy, see part IV (4) ‘‘The Polar Areas,’’ of 
the statement by Secretary of State John Foster Dulles before the Senate Foreign 
Relations Committee, June 6, 1958, ‘‘The Challenge of Change," 38 Dept. of State 
Bulletin 1035 at 1038 (1958). 

55 For example, Prof. Charles Rousseau of the Faculty of Law, Paris, gave a series 
of three lectures at the Institut Universitaire de Hautes Etudes Internationales in 
Geneva, April 28-30, 1958; his topic, ‘‘Le statut international des espaces polaires.?' 

56 For example, see ''Men against Danger in Antarctica,’’?’ Weekly News Reviow 
(Washington), Feb. 17, 1958, pp. 1-5, 8, maps; almost identical article in American 
Observer (Washington), Feb. 17, 1958. 
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Án institutional framework for the treatment of the problems of either 
the Arctic or the Antarctic would be, under any circumstances, a major 
landmark in the history of international relations. A successful formula 
would yield priceless precedent in international law and organization for 
possible broader applieation at some future date. Several eommentators 
have expressed the hope for experience in the Polar regions which could 
serve as à model for man's eventual regulation of the even more remote 
satellite, moon and outer space. 

Should the Polar Regions be neutralized or demilitarized, if not com- 
pletely internationalized? Would the world benefit from the establish- 
ment of an aerial UNEF in the Arctic? Or rather should the Polar 
Regions be partitioned once and for all, putting an end to bickerings 
resulting from overlapping claims and allowing the possessing state to 
proceed unhindered in an orderly development of the territory? If so, 
should such ‘‘territory’’ inelude those areas between land masses—or, 
in the extreme, even seaward reaches—-covered by a virtually stationary, 
relatively permanent iee blanket hundreds or even thousands of feet 
thiek?5* Or should there be insistence on the classical rules without 
modification, except as power or persistence has made it possible for one 
state or another to disregard the traditional law in any case? 

Even if some form of internationalization or neutralization of the 
Antarctic is possible, should the United States stake a formal claim prior 
to the entry into force of such an agreement in order that its participation 
in the ''siatus quo” might be on the basis of a fully elaborated claim? 
If so, should all areas explored be claimed regardless of overlap with the 
pretensions of others, or should the United States content itself with the 
unclaimed sector remaining, 90 degrees to 150 degrees West? 55 

Should navigational aids, weather observations and scientific studies be 
carried out on a merely co-operative basis, leaving performance to the in- 
dividual nations concerned, or should such tasks be undertaken by some 
mutually supported international bureau created especially for the pur- 
pose? Should the United Nations be given jurisdiction over all such 
‘‘special’’ territories and a permanent force created which would not only 
patrol all regions assigned, but administer special scientific, relief and de- 
velopment programs? 

The major centers of power are in the Northern Hemisphere. In the 
Antaretie there are no natural inhabitants, while in the Arctie over one 
million human beings now live; virtually no vegetation is encountered at 
the southern end of the earth, while in the North valuable timber stands are 
found above 60 degrees. Yet the strategic and political problems are not 


57 Assimilation to the status of territory of the drifting pack ice is not brought 
into question, since here there is no real difficulty in applying the rules of the high 
seas stemming from the principle res communis omnium. 

88 See the excellent claims map, including specific indications of U. S. and other 
states’ explorations in the whole region, appended to Adm. Byrd’s Antarctica, the Last 
Frontier, fiscal year 1956 Annual Report of the Officer in Charge, Antarctic Programs 
(Washington: GPO, 1957, H. M. Dater, ed.). 
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altogether dissimilar. In spite of the fact that in some respeets different 
faetors and different eountries are involved, it is eonceivable that one inter- 
national administration could be ereated to take care of both regions 
simultaneously. The burden of many activities is seasonal. Consequently, 
operations could be shifted handily from north to south, taking advantage 
of the summer first in the Arctic and then in the Antarctic. This would 
make for maximum utilization of facilities, equipment and personnel. 
Furthermore, much of the scientific program at both Poles needs to be 
co-ordinated. The Soviet Union might be hard pressed to reject military 
inspection in the Arctic (where its interests are deep and ancient) if the 
Antaretie (where its interests have been marginal and mostly of recent 
origin, but where American and Commonwealth involvement is heavy) 
were similarly treated by the same international agency. Ultimately a 
‘‘Neutral Territories Council’’ might be appended to the main structure 
of United Nations organs. On the other hand, the present Trusteeship 
Council might well be replaced by a new organ of broader scope, a ‘‘Terri- 
torial Couneil," with agencies subordinated to it, including a ‘‘ Trusteeship 
Administration," a ‘‘Neutral Inspection Administration," and a ‘‘Re- 
search and Development Administration." To be sure, action on such 
an all-inclusive basis is virtually out of the question. The best that can 
be expected realistically is an independent ‘‘regional’’ arrangement or 
agency, strictly limited in scope, for each Pole. 

Decisions of the greatest importance to the human race are being 
thrust upon the leaders of the nations. They must east about for a ''partial 
eommunity'' in which to try out slightly more advanced forms of interna- 
tional administration and policing which may in time come to be recognized 
as a trustworthy ‘‘step in the right direetion."' 

Twelve nations are preparing to discuss settlement of the Antarctic 
question in a forthcoming conference. Arctic inspection against surprise 
attack is part of the basis for a special disarmament meeting proposed 
for October, 1958.5° Pressure increases for a permanent United Nations 
police force. It is to be hoped that in every country the statesmen 
responsible will bear in mind the potential for world peace of adequate 
solutions to the questions of the Polar Regions. 

Rosert D. Hayton 


59 See note from the U. S. Ambassador in Moscow to the Soviet Foreign Ministry, 
dated July 31, 1958, requesting talks on ‘‘methods of inspecting against surprise 
attack." Text in 39 Dept. of State Bulletin 278 (1958). 

60 The U. S. Senate passed a joint resolution July 31, 1958, calling for a permanent 
U.N. force. On Aug. 1 the Rio de Janeiro meeting of the Interparliamentary Union 
voted 371 to 104 (plus 50 abstentions) in favor of a resolution urging the establishment 
on a permanent basis of an international police foree. Among those opposed were the 
delegates from the Soviet bloe and Yugoslavia. See the article by Sir Leslie Munro, 
‘The Case for a Standing U.N. Army," New York Times Magazine, July 27, 1958, pp. 
8, 27; extension of his general proposal to the technique of aerial patrols and to 
permanent administration of a zone prior to an ‘‘emergency’’ (e.g, the Arctie and 
the Antarctic) seems not unreasonable. 
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53RD ANNUAL MEETING OF THE SOCIETY 


The 58rd Annual Meeting of the American Society of International Law 
will take place at the Mayflower Hotel in Washington, D. C., from April 
30 to May 2, 1959. The Committee on Annual Meeting, under the chair- 
manship of Professor Charles E. Martin of the University of Washington, 
is planning an interesting program, details of which will appear in a later 
number of the JOURNAL. 


PEOPLE TO PEOPLE 


Readers of the JouRNAL are no doubt acquainted with the program that 
has been carried on for several years, under the leadership of Chief Justice 
Robert G. Simmons of the Supreme Court of Nebraska, of soliciting sur- 
plus law books from lawyers and sending them overseas to Bar Associations, 
court libraries and law schools. Under this program 18,000 volumes have 
been sent into 34 countries. This activity has now been integrated into 
the People-to-People Program inaugurated by President Eisenhower two 
years ago. 

In response to a request received from Chief Justice Simmons in 
January of this year, the Executive Council of the American Society of 
International Law authorized the donation by the Society of subscriptions 
to the JOURNAL to the Supreme Court Libraries in Rangoon, Burma; 
Accra, Ghana; Djarkarta, Indonesia; Baghdad, Iraq; Tokyo, Japan; 
Amman, Jordan; Lahore, Pakistan; Manila, The Philippines; Khartoum, 
Sudan; and Bangkok, Thailand. Owing to the limited resourees of the 
Society, it is not in a position to make a larger contribution to the program 
in this way, which offers an excellent opportunity to spread knowledge 
of international law in regions of the world where the AMERICAN JOURNAL 
or INTERNATIONAL Law is not readily available. The opportunity should 
appeal to the members of the Society who are individually able to thus 
advance the purposes of the Society by donating subscriptions to the current 
volume, or sets of back issues which they no longer need. 

Requests are constantly being received from abroad by Chief Justice 
Simmons for law books, partieularly books on Constitutional Law, Com- 
parative Law, and International Law, which are not often on the shelves 
of the average practicing lawyer’s library. Members of the Society can 
also make an important eontribution to the diffusion of knowledge abroad 
concerning the American system of law and jurisprudence, as well as with 
regard to international law, by donating volumes from their libraries in 
these fields under the People-to-People Program. Members of the Society 
having such books or back numbers of the JouRgNAL to donate should write 
to Chief Justice Robert G. Simmons, Supreme Court of Nebraska, Lincoln, 
Nebraska. 

ELEANOR H. Finca 


JUDICIAL DECISIONS 


By Brunson MacCHESNEY 


Of ihe Board of Editors 


Citizenship—Constitutionality of expatriation of U.S. national by 
birth for voting in political election in foreign state—Congressional 
power over foreign relations 


Perez v. BROWNELL. 356 U.S. 44. 
United States Supreme Court, March 31, 1958. Frankfurter, J. 


Action by national of United States at birth for judgment for declara- 
tion of his nationality. The lower courts denied relief on the grounds 
plaintiff had lost his nationality under Section 401 (e) and (j) of the 
Nationality Act of 1940, as amended in 1944.1. The Supreme Court, per 
Frankfurter, J., affirmed on the ground that Section 401 (e), providing 
for expatriation for voting in a political election in a foreign state, was a 
Constitutional exercise of Congressional power over foreign relations. 
The Constitutional validity of Section 401 (j) was expressly reserved. 
Chief Justice Warren, joined by Justices Black and Douglas, dissented 
on the ground that Congress had no Constitutional power to deprive 
citizens by birth or naturalization of their citizenship, even though citizens 
may voluntarily renounce their citizenship. Since Section 401 (e) was 
not limited to such voluntary actions, it was beyond the power of Congress. 
The Fourteenth Amendment protects this right against the exercise of 
governmental powers. Justice Douglas also wrote a dissent in which 
Justice Black concurred. Justice Whittaker filed a memorandum of dis- 
sent from the result on the ground that Section 401 (e) was too broad to 
be reasonably related to the exercise of Congressional power over foreign 
relations. The opinion of the Court? in full stated: 


Petitioner, a national of the United States by birth, has been declared 
to have lost his American citizenship by operation of the Nationality Act 
of 1940, 54 Stat. 1137, as amended by the Act of September 27, 1944, 58 
Stat. 746. Section 401 of that Act provided that 


“A person who is a national of the United States, whether by birth 
or naturalization, shall lose his nationality by: 


** (e) Voting in a political election in a foreign state or participating 
in an eleetion or plebieite to determine the sovereignty over foreign 
territory ; or 


*(3) Departing from or remaining outside of the jurisdiction of 
the United States in time of war or during a period declared by the 
154 Stat. 1137, 58 Stat. 746. 2 Footnotes omitted. 
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President to be a period of national emergeney for the purpose of 
evading or avoiding training and service in the land or naval forces 
of the United States." 


He seeks a reversal of the judgment against him on the ground that 
these provisions were beyond the power of Congress to enact. 

Petitioner was born in Texas in 1909. He resided in the United States 
until 1919 or 1920, when he moved with his parents to Mexico, where he 
lived, apparently without interruption, until 1943. In 1928 he was in- 
formed that he had been born in Texas. At the outbreak of World War 
II, petitioner knew of the duty of male United States eitizens to register 
for the draft, but he failed to do so. In 1948 he applied for admission 
to the United States as an alien railroad laborer, stating that he was a 
native-born citizen of Mexico, and was granted permission to enter on a 
temporary basis. He returned to Mexico in 1944 and shortly thereafter 
applied for and was granted permission, again as a native-born Mexican 
citizen, to enter the United States temporarily to continue his employment 
as a railroad laborer. Later in 1944 he returned to Mexico once more. 
In 1947 petitioner applied for admission to the United States at El Paso, 
Texas, as a citizen of the United States. At a Board of Special Inquiry 
hearing (and in his subsequent appeals to the Assistant Commissioner and 
the Board of Immigration Appeals), he admitted having remained outside 
of the United States to avoid military service and having voted in political 
elections in Mexico. He was ordered excluded on the ground that he had 
expatriated himself; this order was affirmed on appeal. In 1952 petitioner, 
claiming to be a native-born citizen of Mexico, was permitted to enter the 
United States as an alien agricultural laborer. He surrendered in 1953 to 
immigration authorities in San Francisco as an alien unlawfully in the 
United States but claimed the right to remain by virtue of his American 
citizenship. After a hearing before a Special Inquiry Officer, he was 
ordered deported as an alien not in possession of a valid immigration visa; 
this order was affirmed on appeal to the Board of Immigration Appeals. 

Petitioner brought suit in 1954 in a United States District Court for a 
judgment declaring him to be a national of the United States. The court, 
sitting without a jury, found (in addition to the undisputed facts set forth 
above) that petitioner had remained outside of the United States from 
November 1944 to July 1947 for the purpose of avoiding service in the 
armed forces of the United States and that he had voted in a ''politieal 
eleetion" in Mexico in 1946. The court, concluding that he had thereby 
expatriated himself, denied the relief sought by the petitioner. The 
United States Court of Appeals for the Ninth Circuit affirmed. 235 F.2d 
364. We granted certiorari because of the constitutional questions raised 
by the petitioner. 352 U.S. 908. 

Statutory expatriation, as a response to problems of international re- 
lations, was first introduced just a half century ago. Long before that, 
however, serious friction between the United States and other nations had 
stirred consideration of modes of dealing with the difficulties that arose 
out of the conflicting claims to the allegiance of foreign-born persons 
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naturalized in the United States, partieularly when they returned to the 
country of their origin. 

As a starting point for grappling with this tangle of problems, Congress 
in 1868 formally announced the traditional policy of this country that it 1s 
the ‘‘natural and inherent right of all people’’ to divest themselves of their 
allegiance to any state, 15 Stat. 223, R. S. $1999. Although the impulse 
for this legislation has been the refusal by other nations, notably Great 
Britain, to recognize a right in naturalized Americans who had been theiv 
subjects to shed that former allegiance, the Act of 1868 was held by the 
Attorney General to apply to divestment by native-born and naturalized 
Americans of their United States citizenship. 14 Op. Atty. Gen. 295, 296. 
In addition, while the debate on the Act of 1868 was proceeding, negotia- 
tions were completed on the first of a series of treaties for the adjustment 
of some of the disagreements that were constantly arising between the 
United States and other nations concerning citizenship. These instruments 
typically provided that each of the signatory nations would regard as a 
citizen of the other such of its own eitizens as became naturalized by the 
other. E.g., Treaty with the North German Confederation, Feb. 22, 
1868, 2 Treaties, Conventions, International Acts, ete. (comp. Malloy, 
1910), 1298. This series of treaties initiated this country’s policy of 
automatic divestment of citizenship for specified conduct affecting our 
foreign relations. 

On the basis, presumably, of the Act of 1868 and such treaties as were 
in force, it was the practice of the Department of State during the last 
third of the nineteenth century to make rulings as to forfeiture of United 
States citizenship by individuals who performed various acts abroad. 
See Borchard, Diplomatie Protection of Citizens Abroad, §§ 319, 324. 
Naturalized citizens who returned to the country of their origin were held 
to have abandoned their citizenship by such actions as accepting publie 
office there or assuming political duties. See Davis to Weile, Apr. 18, 
1870, 3 Moore, Digest of International Law, 737; Davis to Taft, Jan. 18, 
1883, 3 id., at 739. Native-born citizens of the United States (as well as 
naturalized citizens outside of the country of their origin) were generally 
deemed to have lost their American citizenship only if they acquired 
foreign citizenship. See Bayard to Suzzara-Verdi, Jan. 27, 1887, 3 id., 
at 714; see also Comitis v. Parkerson, 56 F.556, 559. 

No one seems to have questioned the necessity of having the State De- 
partment, in its conduct of the foreign relations of the Nation, pass on the 
validity of claims to American citizenship and to such of its incidents as 
the right to diplomatie protection. However, it was recognized in the 
Executive Branch that the Department had no specifice legislative authority 
for nullifying citizenship, and several of the Presidents urged Congress 
to define the acts by which eltizens should be held to have expatriated 
themselves. E.g., Message of President Grant to Congress, Dec. 7, 1874, 
1 Messages & Papers of the Presidents (Richardson ed. 1899) 284, 291- 
292. Finally in 1906, during the eonsideration of the bill that became 
the Naturalization Act of 1906, a Senate resolution and a recommendation 


770 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 52 


of the House Committee on Foreign Affairs ealled for an examination of 
the problems relating to American citizenship, expatriation and protection 
abroad. In response to these suggestions the Secretary of State appointed 
the Citizenship Board of 1906, composed of the Solicitor of the State De- 
partment, the Minister to the Netherlands and the Chief of the Passport 
Bureau. The board conducted a study and late in 1906 made an extensive 
report with recommendations for legislation. 

Among the recommendations of the board were that expatriation of a 
citizen ‘‘be assumed’’ when, in time of peace, he became naturalized in a 
foreign state, engaged in the service of a foreign state where such service 
involved the taking of an oath of allegiance to that state, or domiciled 
in a foreign state for five years with no intention to return. Citizenship 
of the United States, Expatriation, and Protection Abroad, H.R. Doe. No. 
326, 59th Cong. 2d Sess. 23. It also recommended that an American 
woman who married a foreigner be regarded as losing her American 
citizenship during eoverture. Id., at 29. As to the first two recommended 
acts of expatriation, the report stated that ‘‘no man should be permitted 
deliberately to place himself in a position where his services may be 
claimed by more than one government and his allegiance be due to more 
than one." Id., at 23. As to the third, the board stated that more and 
more Americans were going abroad to live ‘‘and the question of their 
proteetion eauses inereasing embarrassment to this Government in its re- 
lations with foreign powers.” Id., at 25. 

Within a month of the submission of this report a bill was introduced in 
the House by Representative Perkins of New York based on the board’s 
recommendations. Perkins’ bill provided that a citizen would be ‘‘deemed 
to have expatriated himself’’ when, in peacetime, he became naturalized 
in a foreign country or took an oath of allegiance to a foreign state; it 
was presumed that a naturalized citizen who resided for five years in a 
foreign state had ceased to be an American citizen, and an American 
woman who married a foreigner would take the nationality of her husband. 
41 Cong. Ree. 1463-1464. Perkins stated that the bill was designed to 
discourage people from evading responsibilities both to other countries and 
to the United States and ‘‘to save our Government [from] becoming 
involved in any trouble or question with foreign countries where there 
is no just reason." 41 id., at 1464. What little debate there was on the 
bill eentered around the foreign domieile provision; no eonstitutional issue 
was canvassed. The bill passed the House, and, after substantially no 
debate and the adoption of a committee amendment adding a presumption 
of termination of citizenship for a naturalized citizen who resided for 
two years in the country of his origin, 41 Cong. Ree. 4116, the Senate 
passed it and it became the Expatriation Act of 1907. 34 Stat. 1228. 

The question of the power of Congress to enact legislation depriving 
individuals of their American citizenship was first raised in the courts by 
Mackenzie v. Hare, 239 U.S. 299. The plaintiff in that action, Mrs. 
Mackenzie, was a native-born citizen and resident of the United States. 
In 1909 she married a subject of Great Britain and continued to reside 
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with him in the United States. When, in 1918, she applied to the dc- 
fendants, members of a board of eleetions in California, to be registered 
as a voter, her application was refused on the ground that by reason of 
her marriage she had ceased to be a citizen of the United States. He- 
petition for a writ of mandamus was denied in the State eourts of Cali- 
fornia, and she sued out a writ of error here, claiming that if the Aet of 
1907 was intended to apply to her it was beyond the power of Congress 
The Court, through Mr. Justice MeKenna, after finding that merging the 
identity of husband and wife, as Congress had done in this instance, had 
a 'purpose and, it may be, necessity, in international policy," continued: 


‘As a government, the United States is invested with all the at- 
tributes of sovereignty. As it has the character of nationality it has 
the powers of nationality, especially those which concern its relations 
and intereourse with other countries. We should hesitate long before 
limiting or embarrassing such powers. ... We concur with counsel 
that citizenship is of tangible worth, and we sympathize with plaintiff 
in her desire to retain it and in her earnest assertion of it. But there 
is involved more than personal considerations. As we have seen, the 
legislation was urged by conditions of national moment. . . . It is 
the conception of the legislation under review that such an act may 
bring the Government into embarrassments and, it may be, into 
controversies... ." 239 U.S., at 311-312. 


The Court observed that voluntary marriage of an American woman with 
a foreigner may have the same consequences, and ‘‘involve national com- 
plications of like kind,’’ as voluntary expatriation in the traditional sense. 
It concluded: ‘‘This is no arbitrary exercise of government." 239 U.S., 
at 312. See also Ex parte Griffin, 237 E. 445; Ex parte Ng Fung Sing, 
6 F.2d 670. 

By the early 1930's, the American law on nationality, including naturali- 
zation and denationalization, was expressed in a large number of provisions 
scattered throughout the statute books. Some of the specific laws enacted 
at different times seemed inconsistent with others, some problems of grow- 
ing importanee had emerged that Congress had left unheeded. At the 
request of the House Committee on Immigration and Naturalization, see 
86 Cong. Ree. 11943, President Franklin D. Roosevelt established a Com- 
mittee composed of the Secretary of State, the Attorney General and the 
Secretary of Labor to review the nationality laws of the United States, to 
reeommend revisions and to eodify the nationality laws into one eompre- 
hensive statute for submission to Congress; he expressed particular concern 
about ''existing discriminations’ in the law. Exec. Order No. 6115, 
Apr. 25, 1933. The necessary research for such a study was entrusted 
to specialists representing the three departments. Five years were spent 
by these offieials in the study and formulation of a draft eode. In their 
letter submitting the draft eode to the President after it had been reviewed 
within the Executive Branch, the Cabinet Committee noted the special 
importanee of the provisions eoncerning loss of nationality and asserted 
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that none of these provisions was ''designed to be punitive or to interfere 
with freedom of action’’; they were intended to deprive of citizenship those 
persons who had shown that ''their real attachment is to the foreign 
country and not to the United States." Codification of the Nationality 
Laws of the United States, I.R. Comm. Print, pt. 1, 76th Cong., Ist 
Sess. v-vli. 

The draft eode of the Executive Branch was an omnibus bill in five 
chapters. The chapter relating to ''Loss of Nationality’’ provided that 
any citizen should ''lose his nationality" by becoming naturalized in a 
foreign eountry; taking an oath of allegianee to a foreign state; entering 
or serving in the armed forees of a foreign state; being employed by a 
foreign government in a post for which only nationals of that country are 
eligible; voting in a foreign political election or plebiscite; using a pass- 
port of a foreign state as a national thereof; formally renouncing American 
citizenship before a consular officer abroad; deserting the armed forces 
of the United States in wartime (upon conviction by court martial); if a 
naturalized citizen, residing in the state of his former nationality or birth 
for two years if he thereby acquires the nationality of that state; or, if a 
naturalized citizen, residing in the state of his former nationality or birth 
for three years. Id., at 66-76. 

In support of the recommendation of voting in a foreign political elec- 
tion as an act of expatriation, the Committee reported: 


‘‘Taking an active part in the political affairs of a foreign state 
by voting in a political election therein is believed to involve a po- 
litical attachment and practical allegiance thereto which is inconsistent 
with continued allegiance to the United States, whether or not the 
person in question has or acquires the nationality of the foreign state. 
In any event it is not believed that an American national should be 
permitted to participate in the political affairs of a foreign state and 
at the same time retain his American nationality. The two facts would 
seem to be inconsistent with each other.” Id., at 67. 


As to the reference to plebiscites in the draft language, the report states: 
* [f this provision had been in effect when the Saar Plebiscite was held, 
Americans voting in it would have been expatriated.’’ Jbid. It seems 
clear that the most immediate impulse for the entire voting provision was 
the participation by many naturalized Americans in the plebiscite to de- 
termine sovereignty over the Saar in January 1935. H.R. Rep. No. 216, 
74th Cong., Ist Sess. 1. Representative Dickstein of New York, chairman 
of the House Committee on Immigration and Naturalization, who had called 
the plebiscite an ‘‘international dispute’’ in which naturalized American 
citizens could not properly participate, N. Y. Times, Jan. 4, 1935, p. 12, col. 
3, had introduced a bill in the House in 1935 similar in language to the 
voting provisions in the draft eode, 79 Cong. Ree. 2050, but, although it 
was favorably reported, the House did not pass it. 

In June 1938 the President submitted the Cabinet Committee's draft 
eode and the supporting report to Congress. In due eourse, Chairman 
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Diekstein introduced the eode as H.R. 6127, and it was referred to his 
committee. In early 1940 extensive hearings were held before both a 
subcommittee and the full committee at which the interested Executive 
Branch agencies and others testified. With respect to the voting pro- 
vision, Chairman Diekstein spoke of the Amerieans who had voted in the 
Saar plebiscite and said, ‘‘If they are American citizens they had no right 
to vote, to interfere with foreign matters or political subdivision.” Hear- 
ings before House Committee on Immigration and Naturalization on H.R. 
6127, 76th Cong., Ist Sess, 287. Mr. Flournoy, Assistant Legal Adviser 
of the State Department, said that the provision would be ‘‘ particularly 
applicable?” to persons of dual nationality, id., at 132; however, a sug- 
gestion that the provision be made applicable only to dual nationals, id., 
at 398, was not adopted. 

Upon the eonelusion of the hearings in June 1940 a new bill was drawn 
up and introduced as H.R. 9980. The only changes from the Executive 
Branch draft with respect to the acts of expatriation were the deletion of 
using a foreign passport and the addition of residence by a naturalized 
eitizen for five years in any foreign country as acts that would result in 
loss of nationality. 86 Cong. Hee. 11960-11961. The House debated the 
bill for a day in September 1940. In briefly summarizing the loss of 
nationality provisions of the bill, Chairman Dickstein said that ‘‘this bill 
would put an end to dual citizenship and relieve this country of the 
responsibility of those who reside in foreign lands and only claim citizen- 
ship when it serves their purpose." Td., at 11944. Representative Rees 
of Kansas, who had served as ehairman of the subeommittee that studied 
the draft eode, said that elarifying legislation was needed, among other 
reasons, ‘‘because of the duty of the Government to protect citizens 
abroad." Id., at 11947. The bill passed the House that same day. Id., 
at 11965. 

In the Senate also, after a favorable report from the Committee on 
Immigration, the bill was debated very briefly. Committee amendments 
were adopted making the provision on foreign military service applicable 
only to dual nationals, making treason an aet of expatriation and pro- 
viding a procedure by which persons administratively declared to have 
expatriated themselves might obtain judicial determinations of citizenship. 
The bill as amended was passed. Id., at 12817-12818. The House agreed 
to these and all other amendments on which the Senate insisted, id., at 
13250, and, on October 14, the Nationality Act of 1940 became law. 54 
Stat. 1137. 

The loss of nationality provisions of the Act constituted but a small 
portion of a long omnibus nationality statute. It is not surprising, then, 
that they received as little attention as they did in debate and hearings and 
that nothing specific was said about the constitutional basis for their 
enactment. The bill as a whole was regarded primarily as a codification 
—and only secondarily as a revision—of statutes that had been in force 
for many years, some of them, such as the naturalization provisions, having 
their beginnings in legislation 150 years old. It is clear that, as is so 
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often the case in matters affecting the conduct of foreign relations, 
Congress was guided by and relied very heavily upon the adviee of the 
Executive Branch, and particularly the State Department. See, e.g. 
86 Cong. Ree. 11948-11944. In effect, Congress treated the Cabinet 
Committee as it normally does its own committees charged with studying 
a problem and formulating legislation. These considerations emphasize 
the importance, in the inquiry into congressional power in this field, of 
keeping in mind the historical background of the challenged legislation, 
for history will disclose the purpose fairly attributable to Congress in 
enacting the statute. 

The first step in our inquiry must be to answer the question: what is the 
source of power on which Congress must be assumed to have drawn? Al- 
though there is in the Constitution no specific grant to Congress of power 
to enact legislation for the effective regulation of foreign affairs, there 
ean be no doubt of the existence of this power in the law-making organ of 
the Nation. See United States v. Curtiss-Wright Export Corp., 299 US. 
804, 318; Mackenzie v. Hare, 239 U.S. 299, 311-812. The States that 
joined together to form a single Nation and to create, through the Consti- 
tution, a Federal Government to conduct the affairs of that Nation must 
be held to have granted that Government the powers indispensable to its 
funetioning effectively in the company of sovereign nations. The Govern- 
ment must be able not only to deal affirmatively with foreign nations, as 
it does through the maintenance of diplomatie relations with them and the 
protection of American citizens sojourning within their territories. It 
must also be able to reduce to a minimum the frictions that are unavoidable 
in a world of sovereigns sensitive in matters touching their dignity and 
interests. 

The inference is fairly to be drawn from the congressional history of 
the Nationality Act of 1940, read in light of the historical background of 
expatriation in this country, that, in making voting in foreign elections 
(among other behavior) an act of expatriation, Congress was seeking to 
effectuate its power to regulate foreign affairs. The legislators, counseled 
by those on whom they rightly relied for advice, were concerned about 
actions by citizens in foreign countries that create problems of protection 
and are inconsistent with American allegiance. Moreover, we cannot 
ignore the fact that embarrassments in the conduct of foreign relations 
were of primary concern in the consideration of the Act of 1907, of which 
the loss of nationality provisions of the 1940 Act are a codification and 
expansion. 

Broad as the power in the National Government to regulate foreign 
affairs must necessarily be, it is not without limitation. The restrictions 
confining Congress in the exercise of any of the powers expressly delegated 
to it in the Constitution apply with equal vigor when that body seeks 
to regulate our relations with other nations. Since Congress may not 
aet arbitrarily, a rational nexus must exist between the content of a 
specific power in Congress and the action of Congress in carrying that 
power into execution. More simply stated, the means—in this ease, with- 
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drawal of citizenship—must be reasonably related to the end—here, regula- 
tion of foreign affairs. The inquiry—and, in the ease before us, the sole 
inquiry—into which this Court must enter is whether or not Congress may 
have coneluded not unreasonably that there is a relevant connection be- 
tween this fundamental source of power and the ultimate legislative action. 

Our starting point is to ascertain whether the power of Congress to deal 
with foreign relations may reasonably be deemed to include a power to deal 
generally with the active participation, by way of voting, of American 
citizens in foreign political elections. Experience amply attests that, in 
this day of extensive international travel, rapid communication and wide- 
spread use of propaganda, the activities of the citizens of one nation 
when in another country can easily cause serious embarassments to the 
government of their own country as well as to their fellow citizens. We 
cannot deny to Congress the reasonable belief that these difficulties might 
well become acute, to the point of jeopardizing the successful conduct of 
international relations, when the citizen of one country chooses to par- 
ticipate in the political or governmental affairs of another country. The 
citizen may by his action unwittingly promote or encourage a course of 
eonduet contrary to the interests of his own government; moreover, the 
people or government of the foreign country may regard his action tu be 
the action of his government, or at least as a reflection if not an expression 
of its policy. Cf, Preuss, International Responsibility for Hostile Propa- 
ganda Against Foreign States, 28 Am. J. Int’l L. 649, 650. 

It follows that such activity is regulable by Congress under its power 
to deal with foreign affairs. And it must be regulable on more than ad hoc 
basis. The subtle influences and repercussions with which the government 
must deal make it reasonable for the generalized, although clearly limited. 
category of ‘‘political election’’ to be used in defining the area of regula- 
tion. That description carries with it the scope and meaning of its context 
and purpose; classes of elections—nonpolitical in the colloquial sense 
as to which participation by Americans could not possibly have any effect 
on the relations of the United States with another country are excluded 
by any rational construction of the phrase. The classification that Congress 
has adopted cannot be said to be inappropriate to the difficulties to be dealt 
with. Specific applications are of course open to judicial challenge, as are 
other general categories in the law, by a ''gradual process of judicial in- 
clusion and exclusion.’’ Davidson v. New Orleans, 96 U.S. 97, 104. 

The question must finally be faeed whether, given the power at attach 
some sort of consequence to voting in a foreign political election, Congress, 
acting under the Necessary and Proper Clause, Art. I, $8, el. 18, could 
attach loss of nationality to it. Is the means, withdrawal of citizenship. 
reasonably ealeulated to effect the end that is within the power of Congress 
to achieve, the avoidance of embarrassment in the conduct of our foreign 
relations attributable to voting by American citizens in foreign political 
elections? The importance and extreme delicacy of the matters here 
sought to be regulated demand that Congress be permitted ample scope 
in selecting appropriate modes for accomplishing its purpose. The critical 
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connection between this conduct and loss of citizenship is the fact that 
it is the possession of American citizenship by a person committing the 
act that makes the act potentially embarrassing to the American Govern- 
ment and pregnant with the possibility of embroiling this country in dis- 
putes with other nations. The termination of citizenship terminates the 
problem. Moreover, the fact is not without significance that Congress has 
interpreted this eonduet, not irrationally, as importing not only something 
less than complete and unswerving allegiance to the United States but also 
elements of an allegianee to another eountry in some measure, at least, 
ineonsistent with Ámeriean citizenship. 

Of course, Congress ean attach loss of citizenship only as a consequence 
of conduct engaged in voluntarily. See Mackenzie v. Hare, 239 U.S. 299, 
311-312. But it would be a mockery of this Court's decisions to suggest 
that a person, in order to lose his citizenship, must intend or desire to do so. 
The Court only a few years ago said of the person held to have lost her 
citizenship in Mackenzie v. Hare, supra: ''The woman had not intended 
to give up her American citizenship.” Savorgnan v. United States, 338 
U.S. 491, 501. And the latter case sustained the denationalization of Mrs. 
Savorgnan although it was not disputed that she ‘‘had no intention of 
endangering her American citizenship or of renouncing her allegiance 
to the United States." 338 U.S., at 495. What both women did do 
voluntarily was to engage in conduct to which Acts of Congress attached the 
consequences of denationalization irrespective of—and, in those cases, 
absolutely contrary to—the intentions and desires of the individuals. 
Those two cases mean nothing—indeed, they are deceptive—if their es- 
sential significance is not rejection of the notion that the power of Congress 
to terminate citizenship depends upon the citizen’s assent. It is a dis- 
tortion of those cases to explain them away on a theory that a citizen’s 
assent to denationalization may be inferred from his having engaged in 
eonduet that amounts to an ‘‘abandonment of eitizenship" or a ‘‘transfer 
of allegiance.’’ Certainly an Act of Congress cannot be invalidated by 
resting decisive precedents on a gross fietion—a fiction baseless in law 
and contradicted by the facts of the cases. 

It cannot be said, then, that Congress acted without warrant when, 
pursuant to its power to regulate the relations of the United States with 
foreign countries, it provided that anyone who votes in a foreign election 
of significance politically in the life of another country shall lose his Ameri- 
ean citizenship. To deny the power of Congress to enact the legislation 
challenged here would be to disregard the constitutional allocation of 
governmental functions that it is this Court’s solemn duty to guard. 

Because of our view concerning the power of Congress with respect to 
§ 401 (e) of the Nationality Act of 1940, we find it unnecessary to con- 
sider—indeed, it would be improper for us to adjudicate—the constitu- 
tionality of § 401 (j), and we expressly decline to rule on that important 


question at this time. 
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Citizenship—unconstitutionality of expatriation of U.S. national by 
birth for conviction and dishonorable discharge by court martial 
for desertion in wartime—power of Congress 


Trop v. Durres. 3856 U.S. 86. 
United States Supreme Court, March 31, 1958. 


Petitioner had been denied a passport on the ground that he had lost 
his citizenship beeause of his prior conviction and dishonorable discharge 
for wartime desertion by virtue of Section 401 (g) of the Nationality Aet 
of 1940, as amended. He sought a declaratory judgment that he was still 
a citizen. The lower courts refused relief. The Supreme Court reversed, 
holding Section 401 (g) unconstitutional. Justice Frankfurter, joined by 
Justices Burton, Clark, and Harlan, dissented. Chief Justice Warren 
announced the judgment of the Court and delivered an opinion in which 
Justices Black, Douglas, and Whittaker joined. Justice Black wrote a 
separate concurring opinion in which Justice Douglas joined. Justice 
Brennan delivered a separate concurring opinion. The opinion of Chief 
Justice Warren in full? stated: 


The petitioner in this ease, a native-born American, is declared to have 
lost his United States citizenship and become stateless by reason of his 
conviction by court-martial for wartime desertion. As in Perez v. 
Brownell, ante, p. 44? the issue before us is whether this forfeiture of 
citizenship comports with the Constitution. 

The facts are not in dispute. In 1944 petitioner was a private in the 
United States Army, serving in French Morocco. On May 22, he escaped 
from a stockade at Casablanca, where he had been confined following a pre- 
vious breach of discipline. The next day petitioner and a companion were 
walking along a road towards Rabat, in the general direction back to 
Casablanca, when an Army truck approached and stopped. A witness 
testified that petitioner boarded the truck willingly and that no words 
were spoken. In Rabat petitioner was turned over to military police. 
Thus ended petitioner's ‘‘desertion.’’ He had been gone less than a day 
and had willingly surrendered to an officer on an Army vehicle while he 
was walking back towards his base. He testified that at the time he and 
his companion were picked up by the Army truck, ‘‘we had decided to 
return to the stockade. The going was tough. We had no money to speak 
of, and at the time we were on foot and we were getting cold and hungry.’’ 
A general court-martial convicted petitioner of desertion and sentenced 
him to three years at hard labor, forfeiture of all pay and allowances and 
a dishonorable discharge. 

In 1952 petitioner applied for a passport. His application was denied 
on the ground that under the provisions of Section 401 (g) of the 
Nationality Act of 1940, as amended, he had lost his citizenship by reason 
of his conviction and dishonorable discharge for wartime desertion. In 
1955 petitioner commenced this action in the District Court, seeking a 
declaratory judgment that he is a citizen. The Government’s motion for 
summary judgment was granted, and the Court of Appeals for the Second 


1 Footnotes omitted. 2 See p. 767 above. 
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Circuit affirmed, Chief Judge Clark dissenting. 239 F.2d 527. We 
granted certiorari. 352 U.S. 1023. 

Section 401 (g), the statute that decrees the forfeiture of this petitioner’s 
citizenship, is based directly on a Civil War statute, which provided that 
a deserter would lose his ‘‘rights of citizenship.” The meaning of this 
phrase was not clear. When the 1940 codification and revision of the 
nationality laws was prepared, the Civil War statute was amended to 
make it eertain that what a convicted deserter would lose was nationality 
itself, In 1944 the statute was further amended to provide that a con- 
vieted deserter would lose his citizenship only if he was dismissed from 
the service or dishonorably discharged. At the same time it was provided 
that citizenship could be regained if the deserter was restored to active 
duty in wartime with the permission of the military authorities. 

Though these amendments were added to ameliorate the harshness of 
the statute, their combined effect produces a result that poses far graver 
problems than the ones that were sought to be solved. Section 401 (g) as 
amended now gives the military authorities complete discretion to decide 
who among convicted deserters shall continue to be Americans and who 
shall be stateless. By deciding whether to issue and execute a dishonorable 
discharge and whether to allow a deserter to re-enter the armed forces, the 
military becomes the arbiter of citizenship. And the domain given to it by 
Congress is not as narrow as might be supposed. Though the crime of 
desertion is one of the most serious in military law, it is by no means a rare 
event for a soldier to be convicted of this crime. The elements of deser- 
tion are simply absence from duty plus the intention not to return. In 
this category falls a great range of conduct, which may be prompted by 
a variety of motives—fear, laziness, hysteria, or any emotional imbalance. 
The offense may occur not only in combat but also in training camps for 
draftees in this country. The Solicitor General informed the Court that 
during World War II, according to Army estimates, approximately 21,000 
soldiers and airmen were convicted of desertion and given dishonorable 
discharges by the sentencing courts-martial and that about 7,000 of these 
were actually separated from the service and thus rendered stateless when 
the reviewing authorities refused to remit their dishonorable discharges. 
Over this group of men, enlarged by whatever the corresponding figures 
may be for the Navy and Marines, the military has been given the power 
to grant or withhold citizenship. And the number of youths subject to 
this power could easily be enlarged simply by expanding the statute to 
cover crimes other than desertion. For instance, a dishonorable discharge 
itself might in the future be declared to be sufficient to justify forfeiture 
of citizenship. 

Three times in the past three years we have been confronted with cases 
presenting important questions bearing on the proper relationship between 
civilian and military authority in this country. A statute such as Section 
401 (g) raises serious issues in this area, but in our view of this ease it is 
unnecessary to deal with those problems. We conclude that the judgment 
in this ease must be reversed for the following reasons. 
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I. 


In Perez v. Brownell, supra, I expressed the principles that I believe 
govern the eonstitutional status of United States eitizenship. lt is my 
conviction that citizenship is not subject to the general powers of the Na- 
tional Government and therefore cannot be divested in the exereise of those 
powers. The right may be voluntarily relinquished or abandoned either 
by express language or by language and conduct that show a renunciation 
of eitizenship. 

Under these principles, this petitioner has not lost his citizenship. De- 
sertion in wartime, though it may merit the ultimate penalty, does not 
necessarily signify allegiance to a foreign state. Section 401 (g) is not 
limited to eases of desertion to the enemy, and there is no such element in 
this ease. This soldier committed a erime for which he should be and was 
punished, but he did not involve himself in any way with a foreign state. 
There was no dilution of his allegiance to this country. The fact that the 
desertion oceurred on foreign soil is if no consequence. The Solicitor Gen- 
eral acknowledged that forfeiture of citizenship would have occurred if the 
entire incident had transpired in this country. 

Citizenship is not a license that expires upon misbehavior. The duties 
of citizenship are numerous, and the discharge of many of these obligations 
is essential to the security and well-being of the Nation. The citizen who 
fails to pay his taxes or to abide by the laws safeguarding the integrity 
of elections deals a dangerous blow to his country. But could a citizen be 
deprived of his nationality for evading these basie responsibilities of 
citizenship? In time of war the citizen’s duties include not only the 
military defense of the Nation but also full participation in the manifold 
activities of the civilian ranks. Failure to perform any of these obliga- 
tions may cause the Nation serious injury, and, in appropriate circum- 
stances, the punishing power is available to deal with derelictions of duty. 
But citizenship 1s not lost every time a duty of citizenship is shirked. And 
the deprivation of citizenship is not a weapon that the Government may use 
to express its displeasure at a citizen’s conduct, however reprehensible that 
conduct may be. As long as a person does not voluntarily renounce or 
abandon his citizenship, and this petitioner has done neither, I believe 
his fundamental right of citizenship is secure. On this ground alone the 
judgment in this case should be reversed. 


H. 


Since a majority of the Court concluded in Perez v. Brownell that citi- 
zenship may be divested in the exercise of some governmental power, I 
deem it appropriate to state additionally why the action taken in this case 
exceeds constitutional limits, even under the majority’s decision in Perez. 
The Court concluded in Perez that citizenship could be divested in the 
exercise of the foreign affairs power. In this ease, it is urged that the 
war power is adequate to support the divestment of citizenship. But there 
is a vital difference between the two statutes that purport to implement 
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these powers by deereeing loss of citizenship. The statute in Perez decreed 
loss of eitizenship—so the majority eoneluded—to eliminate those inter- 
national problems that were thought to arise by reason of a citizen's having 
voted in a foreign election. The statute in this ease, however, is entirely 
different. Section 401 (g) decrees loss of citizenship for those found guilty 
of the crime of desertion. It is essentially like Section 401 (j) of the Na- 
tionality Act, deereeing loss of citizenship for evading the draft by re- 
maining outside the United States. This provision was also before the 
Court in Perez, but the majority declined to consider its validity. While 
Section 401 (j) decrees loss of citizenship without providing any semblance 
of procedural due process whereby the guilt of the draft evader may be 
determined before the sanction is imposed, Section 401 (g), the provision 
in this ease, accords the aeeused deserter at least the safeguards of an ad- 
judieation of guilt by a court-martial. 

The constitutional question posed by Section 401 (g) would appear to be 
whether or not denationalization may be inflicted as a punishment, even 
assuming that citizenship may be divested pursuant to some governmental 
power. But the Government eontends that this statute does not impose a 
penalty and that eonstitutional limitations on the power of Congress to 
punish are therefore inapplicable. We are told this is so because a com- 
mittee of cabinet members, in recommending this legislation to the Con- 
gress, said it ‘‘technically is not a penal law." How simple would be the 
tasks of constitutional adjudication and of law generally if specific prob- 
lems could be solved by inspection of the labels pasted on them! Manifestly 
the issue of whether Section 401 (g) is a penal law cannot be thus deter- 
mined. Of course it is relevant to know the classification employed by the 
cabinet committee that played such an important role in the preparation of 
the Nationality Act of 1940. But it is equally relevant to know that this 
very committee acknowledged that Section 401 (g) was based on the pro- 
visions of the 1865 Civil War statute, which the committee itself termed 
'distinetly penal in eharaeter." Furthermore, the 1865 statute states in 
terms that deprivation of the rights of citizenship is ‘‘in addition to the 
other lawful penalties of the crime of desertion. . . .'" And certainly it is 
relevant to know that the reason given by the Senate Committee on Im- 
migration as to why loss of nationality under Seetion 401 (g) ean follow 
desertion only after conviction by court-martial was ‘‘because the penalty is 
so drastic." Doubtless even a clear legislative classification of a statute as 
‘‘non-penal’’ would not alter the fundamental nature of a plainly penal 
statute. With regard to Section 401 (g) the fact is that the views of the 
cabinet committee and of the Congress itself as to the nature of the statute 
are equivocal, and cannot possibly provide the answer to our inquiry. De- 
termination of whether this statute is a penal law requires careful con- 
sideration. 

In form Section 401 (g) appears to be a regulation of nationality. The 
statute deals initially with the status of nationality and then specifies the 
conduct that will result in the loss of that status. But surely form cannot 
provide the answer to this inquiry. A statute providing that ‘‘a person 
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shall lose his liberty by committing bank robbery,’’ though in form a regu- 
lation of liberty, would nonetheless be penal. Nor would its penal effect 
be altered by labeling it a regulation of banks or by arguing that there is 
a rational eonneetion between safeguarding banks and imprisoning bank 
robbers. The inquiry must be directed to substance. 

This Court has been called upon to decide whether or not various 
statutes were penal ever since 1798. Calder v. Bull, 3 Dall. 386. Each 
time a statute has been challenged as being in conflict with the constitu- 
tional prohibitions against bills of attainder and ex post facto laws, i 
has been necessary to determine whether a penal law was involved, be- 
cause these provisions apply only to statutes imposing penalties. In 
deciding whether or not a law is penal, this Court has generally based 
its determination upon the purpose of the statute. If the statute im- 
poses a disability for the purposes of punishment—that is, to reprimand 
the wrongdoer, to deter others, ete., it has been, considered penal. But a 
statute has been considered nonpenal if it imposes a disability, not to punish, 
but to accomplish some other legitimate governmental purpose. The Court 
has recognized that any statute decreeing some adversity as a consequence of 
certain conduct may have both a penal and a nonpenal effect. The control- 
ling nature of such statutes normally depends on the evident purpose of the 
legislature. The point may be illustrated by the situation of an ordinary 
felon. A person who commits a bank robbery, for instance, loses his right to 
liberty and often his right to vote. If, in the exercise of the power to pro- 
tect banks, both sanctions were imposed for the purpose of punishing 
bank robbers, the statutes authorizing both disabilities would be penal. 
But because the purpose of the latter statute is to designate a reasonable 
ground of eligibility for voting, this law is sustained as a nonpenal exer- 
cise of the power to regulate the franchise. 

The same reasoning applies to Section 401 (g). The purpose of taking 
away citizenship from a convicted deserter is simply to punish him. 
There is no other legitimate purpose that the statute could serve. De- 
nationalization in this ease is not even elaimed to be a means of solving 
international problems, as was argued in Perez. Here the purpose is 
punishment, and therefore the statute is a penal law. 

It is urged that this statute is not a penal law but a regulatory provision 
authorized by the war power. It eannot be denied that Congress has 
power to prescribe rules governing the proper performance of military 
obligations, of which perhaps the most significant is the performance of 
one’s duty when hazardous or important service is required. But a 
statute that prescribes the consequence that will befall one who fails to 
abide by these regulatory provisions is a penal law. Plainly legislation 
prescribing imprisonment for the crime of desertion is penal in nature. 
If loss of citizenship is substituted for imprisonment, it cannot fairly 
be said that the use of this particular sanction transforms the fundamental 
nature of the statute. In fact, a dishonorable discharge with consequent 
loss of citizenship might be the only punishment meted out by a court- 
martial During World War II the threat of this punishment was ex- 
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plieitly communicated by the Army to soldiers in the field. If this statute 
taking away citizenship is a congressional exercise of the war power, then 
it cannot rationally be treated other than as a penal law, because it imposes 
the sanction of denationalization for the purpose of punishing transgression 
of a standard of conduct prescribed in the exercise of that power. 

The Government argues that the sanction of denationalization imposed 
by Section 401 (g) is not a penalty because deportation has not been so 
considered by this Court. While deportation is undoubtedly a harsh 
sanction that has a severe penal effect, this Court has in the past sustained 
deportation as an exercise of the sovereign’s power to determine the con- 
ditions upon which an alien may reside in this country. For example, 
the statute authorizing deportation of an alien eonvieted under the 1917 
Espionage Act was viewed, not as designed to punish him for the crime 
of espionage, but as an implementation of the sovereign power to exclude, 
from which the deporting power is derived. Mahler v. Eby, 264 U. S. 
32. This view of deportation may be highly fictional, but even if its 
validity is conceded, it is wholly inapplicable to this case. No one con- 
tends that the Government has, in addition to the power to exclude all 
aliens, a sweeping power to denationalize all citizens. Nor does com- 
parison to denaturalization eliminate the penal effect of denationalization 
in this case. Denaturalization is not imposed to penalize the alien for 
having falsified his application of citizenship; if it were, it would be a 
punishment. Rather, it is imposed in the exercise of the power to make 
rules for the naturalization of aliens. In short, the fact that deportation 
and denaturalization for fraudulent procurement of citizenship may be 
imposed for purposes other than punishment affords no basis for saying 
that in this case denationalization is not a punishment. 

Section 401 (¢) 1s a penal law, and we must face the question whether 
the Constitution permits the Congress to take away citizenship as a punish- 
ment for crime. If it is assumed that the power of Congress extends to di- 
vestment of citizenship, the problem still remains as to this statute whether 
denationalization is a cruel and unusual punishment within the meaning of 
the Eighth Amendment. Since wartime desertion is punishable by death, 
there can be no argument that the penalty of denationalization is excessive 
in relation to the gravity of the crime. The question is whether this 
penalty subjects the individual to a fate forbidden by the principle of 
civilized treatment guaranteed by the Eighth Amendment. 

At the outset, let us put to one side the death penalty as an index of 
the constitutional limit on punishment. Whatever the arguments may be 
against capital punishment, both on moral grounds and in terms of ac- 
complishing the purposes of punishment—and they are forceful, the 
death penalty has been employed throughout our history, and in a day 
when it is still widely accepted, it cannot be said to violate the constitu- 
tional concept of cruelty. But it is equally plain that the existence of 
the death penalty is not a license to the Government to devise any punish- 
ment short of death within the limit of its imagination. 
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The exact scope of the constitutional phrase ‘‘cruel and unusual"! has not 
been detailed by this Court. But the basic policy reflected in these words 
is firmly established in the Anglo-American tradition of criminal justice. 
The phrase in our Constitution was taken directly from the English dec- 
laration of Rights of 1688, and the principle it represents can be traced 
back to the Magna Carta. The basic concept underlying the Eighth 
Amendment is nothing less than the dignity of man. While the State 
has the power to punish, the Amendment stands to assure that this power 
be exercised within the limits of civilized standards. Fines, imprisonment 
and even execution may be imposed depending upon the enormity of the 
crime, but any technique outside the bounds of these traditional penalties 
is constitutionally suspect. This Court has had little occasion to give 
precise content to the Eighth Amendment, and in an enlightened democ- 
racy such as ours, this is not surprising. But when the Court was con- 
fronted with a punishment of 12 years in irons at hard and painful labor 
imposed for the erime of falsifying publie records, it did not hesitate to 
declare that the penalty was eruel in its excessiveness and unusual in its 
character. Weems v. United States, 217 U. S. 349. The Court recognized 
in that case that the words of the Amendment are not precise, and that 
their scope is not static. The Amendment must draw its meaning from 
the evolving standards of decency that mark the progress of a maturing 
society. 

We believe, as did Chief Judge Clark in the court below, that use of 
denationalization as a punishment is barred by the Eighth Amendment. 
There may be involved no physical mistreatment, no primitive torture. 
There is instead the total destruction of the individual's status in organized 
society. It is a form of punishment more primitive than torture, for it 
destroys for the individual the political existence that was centuries in 
the development. The punishment strips the citizen of his status in the 
national and international political community. His very existence is at 
the sufferanee of the country in which he happens to find himself. While 
any one country may accord him some rights, and presumably as long as 
he remained in this country he would enjoy the limited rights of an alien, 
no country need do so because he is stateless. Furthermore, his enjoyment 
of even the limited rights of an alien might be subject to termination at 
any time by reason of deportation. In short, the expatriate has lost the 
right to have rights. 

This punishment is offensive to cardinal prineiples for which the Con- 
stitution stands. It subjects the individual to a fate of ever-increasing fear 
and distress. He knows not what discriminations may be established 
against him, what proscriptions may be directed against him, and when 
and for what cause his existence in his native land may be terminated. 
He may be subject to banishment, a fate universally decried by civilized 
people. Jie is stateless, a condition deplored in the international com- 
munity of democracies. It is no answer to suggest that all the disastrous 
consequences of this fate may not be brought to bear on a stateless person. 
The threat makes the punishment obnoxious. 
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The eivilized nations of the world are in virtual unanimity that state- 
lessness is not to be imposed as punishment for crime. It is true that 
several countries prescribe expatriation in the event that their nationals 
engage in conduct in derogation of native allegiance. Even statutes of 
this sort are generally applicable primarily to naturalized citizens. But 
use of denationalization as punishment for crime 1s an entirely different 
matter. The United Nations’ survey of the nationality laws of 84 na- 
tions of the world reveals that only two countries, the Philippines and 
Turkey, impose denationalization as a penalty for desertion. In this 
country the Eighth Amendment forbids this to be done. 

In concluding as we do that the Highth Amendment forbids Congress 
to punish by taking away citizenship, we are mindful of the gravity of the 
issue inevitably raised whenever the constitutionality of an Act of the 
National Legislature is challenged. No member of the Court believes 
that in this case the statute before us can be construed to avoid the issue 
of constitutionality. That issue confronts us, and the task of resolving it 
is inescapably ours. This requires the exercise of judgment, not the re- 
liance upon personal preferences. Courts must not consider the wisdom 
of statutes but neither can they sanction as being merely unwise that which 
the Constitution forbids. 

We are oath-bound to defend the Constitution. This obligation re- 
quires that congressional enactments be judged by the standards of the 
Constitution. The Judiciary has the duty of implementing the constitu- 
tional safeguards that protect individual rights. When the Government 
acts to take away the fundamental right of citizenship, the safeguards of 
the Constitution should be examined with special diligence. 

The provisions of the Constitution are not time-worn adages or hollow 
shibboleths. They are vital, living principles that authorize and limit 
governmental powers in our nation. They are the rules of government. 
When the constitutionality of an Act of Congress is challenged in this 
Court, we must apply those rules. If we do not, the words of the Constitu- 
tion become little more than good advice. 

When it appears that an Act of Congress conflicts with one of these 
provisions, we have no choice but to enforce the paramount commands 
of the Constitution. We are sworn to do no less. We cannot push back 
the limits of the Constitution merely to accommodate challenged legisla- 
tion. We must apply those limits as the Constitution prescribes them, 
bearing in mind both the broad scope of legislative diseretion and the 
ultimate responsibility of constitutional adjudication. We do well to ap- 
proach this task cautiously, as all our predecessors have counseled. But 
the ordeal of judgment cannot be shirked. In some 81 instances since this 
Court was established it has determined that congressional action exceeded 
the bounds of the Constitution. It is so in this case. 

The judgment of the Court of Appeals for the Second Circuit is reversed 
and the eause is remanded to the District Court for appropriate proceedings. 
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Jurisdiction in Admiralty for airplane death on high seas—applica- 
bility to foreign ship or plane 


FERNANDEZ v. LINEA AEROPOSTAL VENEZOLANA. 106 F. Supp. 94. 
US. Dist. Ct., S.D.N.Y., Oct. 21, 1951. Dawson, D. J. 


Libel in admiralty for death of stewardess on respondent's aireraft which 
crashed in Atlantic Ocean outside U. S. territorial waters. The first cause 
of action was based on the Death on the High Seas Act. The court, in up- 
holding the libelant, stated? in part (at pp. 95-98) : 


Respondents deny that this act affords a cause of action under the circum- 
stances set forth in the libel. The Court of Appeals for the Second Cireuit 
has expressly reserved ruling on the question of whether this act grants a 
right of action for death in the airspace. See Noel v. Linea Aeropostal 
Venezolana, 2 Cir., 247 F.2d 677. However, the aet has been deemed ap- 
plicable to airplane crashes in a number of cases where the crash occurred 
over the ocean. Wilson v. Transocean Airlines, D.C.N.D.Cal. 1954, 121 F. 
Supp. 85; Higa v. Transocean Airlines, D.C.Hawaii 1954, 124 F. Supp. 13; 
Choy v. Pan-American Airways Co. 1941 A.M.C. 483 (S.D.N.Y. 1941). 
See also, 55 Colum.L.Rev. 907, n. 56; 41 Cornell L. Rev. 243 at p. 245 
(1956). 

Respondents do not seek to dismiss the first cause of action on the gen- 
eral ground that the Death on the High Seas Act is not applicable to death 
resulting from an airplane crash. Rather they contend that the only part 
of the act applicable is $ 4 of the act, 46 U.S.C.A. § 764, which makes re- 
eovery eontingent upon the right of aetion granted by the law of the foreign 
state. Respondents contend that § 1 of the act, 46 U.S.C.A. § 761, does not 
ereate a cause of action when death occurs on board a foreign flag ship or 
plane outside of the territorial waters of the United States, on the ground 
that under the circumstances only the law of the flag applies. They urge 
that the only remedy available to a representative of the person whose 
death occurred on board a foreign ship or plane outside of the territorial 
waters of the United States is that accorded by the foreign law, and that 
although an aetion may be brought in admiralty in this Court, pursuant 
to § 764 of Title 46, no independent cause of action (not growing out of 
the rights granted by the foreign law) may be maintained in this Court. 
This position would mean that no action would lie for wrongful death 
on the high seas unless death occurred on a plane or vessel which flew 
the flag of a nation which had by statute granted a cause of action for 
wrongful death. This would be a harsh rule and would hardly seem 
consonant with the intent of Congress in adopting the Death on the High 
Seas Act. If Congress had intended that only the law of the flag was 
applicable to actions for death on the high seas, then § 4 of the aet would 
be sufficient to preserve such cause of action. But the act as passed 
preserved not merely rights under foreign law, but also, by § 1 of the act, 
gave additional right to the personal representative of the deceased to 
maintain an action against the ‘‘ vessel, person, or corporation which would 


1 Footnotes omitted. 
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have been liable if death had not ensued.’’ As the court said in Wilson 
v. Transocean Airlines, supra, 121 F.Supp. at page 94: ''By these words 
the statute gives a right of action where none existed before." 

Whether Congress had the power to ereate such a eause of aetion, or 
intended to create such a cause of action, where death oceurred on a foreign 
ship or plane on the high seas, has been the subject of much discussion. 
It is urged that in Lauritzen v. Larsen, 1953, 345 U.S. 571, 73 S.Ct. 921, 
97 L.Ed. 1254, a case dealing with the application of the Jones Act, 46 
U.S.C.A. $688 to foreign seamen on foreign ships, the Supreme Court 
held that m the absence of a clear showing of different Congressional 
intent, such maritime statutes would be considered to apply only to areas 
and transactions in which American law would be considered operative 
under prevalent doctrines of international law. However, the Jones Act 
was, in practical effect, a labor law regulating the rights of seamen; and 
in the absence of definite legislative intent to the contrary, it would be 
proper to assume that it was not intended to regulate the rights of foreign 
seamen on foreign ships. See O’Neill v. Cunard White Star Lines, 2 Cir., 
1947, 160 F.2d 446, certiorari denied 332 U.S. 773, 68 S.Ct. 56, 92 L.Ed. 
358. 

But when we are dealing with death acts, such as Lord Campbell’s Act, 
9 & 10 Vict., e. 93, or the Death on the High Seas Act, we are dealing with 
a different situation. The courts have held that in the absence of a statute 
an action could not be maintained for death caused by negligence. See 
The Harrisburgh, 1886, 119 U.S. 199, 7 S. Ct. 140, 30 L.Ed. 358. These 
eases did not develop from the principle that no right existed, or that no 
wrong had been done, but rather that whatever cause of action had existed 
had died with the death of the person injured and could no longer be as- 
serted even by the next of kin or the estate of the deceased victim. To 
correct this situation death acts have been passed in nearly all jurisdictions. 
This still left a vacuum in the ease of deaths which might result from 
accidents on the high seas. To allow actions to be maintained for deaths 
in this situation the Death on the High Seas Act was enacted. See Hughes, 
Death Actions in Admiralty, 36 Yale L.J. 115 (1921). While the main- 
taining of a death action 1s sometimes loosely referred to as a ''substantive 
right," it is, properly speaking, not a ‘‘right’’ but rather a ‘‘power’’ which 
removes a previous ‘‘disability.’’ See Fundamental Legal Conceptions as 
Applied in Judicial Reason, by Professor Hohfeld, 26 Yale L.J. 710 
(1917). The ‘‘right’’ depends on whether a wrong has been committed 
and this, of course, depends upon where the act was committed. An act 
in one area may be a wrong, but in another area may not be a wrong. The 
Death on the High Seas Act recognizes this distinction for it does not 
ereate a cause of action or grant a right of recovery for death in every 
situation but only against those defendants ‘‘ which would have been liable 
if death had not ensued.’’ Thus the liability for an accident causing 
death would be dependent upon the law of the place where the accident 
happened—and if it happened on a foreign ship it might well be dependent 
upon the law which would be applicable to that ship. The right of action 
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for negligence would depend upon the law of the place of the accident, 
but the ‘‘power’’ to maintain the action would not be dependent upon the 
locus of the accident but rather upon the forum which exercised that power. 
In this country the admiralty courts have assumed jurisdiction to the ex- 
tent that the laws of the country extend that jurisdiction. Thus in The 
Buenos Aires, 2 Cir., 1924, 5 F.2d 425, the Court of Appeals for this Circuit 
held that under the Death on the High Seas Act a Spanish vessel was liable 
in action in rem for the death of a seaman, even though there was no right 
of action in rem under the Spanish law. 


3 7 2 "70 F X 


The admiralty law of the United States, as expressed in the Death on 
the High Seas Act, now grants power to the admiralty courts to entertain 
an action for a wrong done on the high seas even though the person injured 
has died as a result of the wrong. This power granted to the courts is 
applicable even though the wrong occurred in an area not subject to the 
laws of the United States. 

The motion to dismiss the first cause of action is denied... . 


NOTES 


CiHizenship—ezpalirialion—' ‘voluntary? service in foreign army— 
p 
burden of proof 


Action for declaration of nationality. The courts below held plaintiff 
had lost his citizenship under Section 401 (e) of the Nationality Act of 
1940 by ‘‘voluntary’’ service in the Japanese army even though he was 
eonseripted. "The Supreme Court reversed on the ground that the Gov- 
ernment has the burden of proving any aet of expatriation by elear evi- 
dence. It held, further, that the burden of proof on the ‘‘voluntary’’ 
nature of service in a foreign army lay with the Government, and that 
the burden had not been met. Chief Justice Warren delivered the opinion 
of the court. Justice Black, although eoneurring in that opinion, wrote 
a separate concurring opinion in which Justice Douglas joined. Justice 
Frankfurter, joined by Justice Burton, wrote a separate opinion concurring 
in the result. Justice Harlan, joined by Justice Clark, dissented in an 
opinion. Mitsugi Nishikawa v. Dulles, 356 U.S. 129 (U.S. Supreme Court, 
March 31, 1958). 


Treaties—interpretation—directory provision 


In United States v. Morris, 252 F.2d 648 (U.S.Ct.A., 5th Circuit, Feb. 
25, 1958, John R. Brown, Ct.J.), a requirement under Article 30 (d) of 
the Migrant Labor Agreement of 1951, as amended, between the United 
States and Mexico, that joint determination of complaints of violation 
'*, . . shall be completed not later than ten days . . ." was construed as 
directory and not mandatory. 


1'T.LA.S. No. 2331, as amended by T.I.A.8., Nos. 2531, 2586, 2928, 3454, and 3609. 
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Full faith and credit—foreign judgments—enforceability of decree as 
to future installments 


In a proceeding to register in Illinois a Missouri decree for divorce, 
alimony, and support, under the Uniform Enforcement of Foreign Judg- 
ments Act,’ the plaintiff wife argued, on cross appeal, that the Missouri 
decree was also entitled to registration with respect to future payments 
for support and alimony. The court held that both policy reasons and the 
language of the Constitutional provision and implementing statute entitled 
the decree to full faith and credit for future payments. Light v. Light, 
12 Ill. 2d 502 (Dec. 18, 1957, rehearing denied Jan. 23, 1958, Schaefer, J.). 


Blocked account—vesting—suit for possession 


Attorney General brought suit for possession of an account in defendant 
bank. The account had been blocked and a license had been issued to 
intervenors. Subsequently, the account was vested. The bank had re- 
sisted turning over the account to intervenors in a separate suit, and now 
seeks by summary judgment its expenses in protecting the account. The 
court held that under the International Claims Settlement Aet of 1949, 
as amended,? the Attorney General was entitled to possession, and elaims 
for expenses could not be made in a proceeding for possession. Similarly, 
intervenors had no remedy in such a proceeding. Brownell v. New York 
Trust Company, 159 F. Supp. 95 (U.S. Dist. Ct., S.D.N.Y., Feb. 11, 1958, 
Kaufman, D.J.). 


Freezing order—''nationals" within Executive Order 


American corporations which had been convicted of conspiracy to violate 
the Foreign Agents Registration Act? were held to be ‘‘nationals’’ of 
Germany within the meaning of the freezing order, Executive Order 8389,4 
issued pursuant to Section 5(b) of the Trading with the Enemy Act.’ 
Dir v. Brownell, 159 F. Supp. 168 (U.S. Dist. Ct, E.D.N.Y., Feb. 19, 
1958, Rayfiel, D.J.). 


Foreign corporation—validity of service on managing director 


On motion to quash service on the managing director of a German 
corporation, who was personally served while attending a convention in New 
Jersey, it was held that the evidence established a prima facie case for 
upholding the service, Inasmuch as the managing director was also ma- 
jority stockholder of a New Jersey corporation formed to act as the 
German corporation’s sales and repair agency in the United States. Alfred 
Hofmann & Co. v. Karl Meyer Erste H., Ete., 159 F.Supp. 77 (U.S. Dist. 
Ct, D.N.J., Feb. 21, 1958, Hartshorne, D.J.). 

1 TIL. Rev. Stat. 1957, Chap. 77, pp. 88-105. 


2 69 Stat. 562. 8 22 U.S.C.À. $ 611 et seq. 
412 U.S.C.A. $ 895a note. $ 50 U.S.C.À. Appendix. 
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Conflict of laws—express choice of law upheld 


This was a suit by an assignee who had subsequently assigned his rights 
under a surplus property contract. The original contract and the as- 
signments were made in Belgium. The original contract provided that the 
contract ''shall be governed by and construed in accordance with the law 
now prevailing in the District of Columbia, United States of America.”’ 
It was held the law intended by the parties should govern. Overseas 
Trading Company, S.A. v. United States, 159 F. Supp. 382 (Ct. Claims, 
March 5, 1958, Jones, C.J.). 


Capacity to sue—statute of limitations 


The capacity to sue of the President of the National Hungarian Govern- 
ment in exile was stated to be defective either as a sovereign, since he was 
not recognized, or as an individual, and his standing in a representative 
capacity was doubtful. However, the suit was dismissed on the ground 
that the statute of limitations had run, whether the action was for breach 
of contract or for conversion. Any trust theory had been overruled in an 
earlier phase of the case. Varga v. Credit-Suisse, 171 N.Y.S. 2d 674 (N.Y., 
Sup. Ct, App. Div., Ist Dept, March 18, 1958, Rabin, J.). The case 
below was noted in 51 A.J.I.L. 819 (1957). 


Suit on foreign award—merger in judgment 


In a suit upon an English award which had been redueed to judgment 
in the English courts, it was held that the doctrine of merger did not apply 
to judgments of foreign countries, even though by the domestic law of 
England and New York the award would merge in the judgment. Ol. 
cakes G O. Tr. Co. v. Sinason Teicher 1.A.G. Corp., 170 N.Y.S, 2d 378 (Sup. 
Ct., Spee. Term, N.Y. City, Part I, Feb. 4, 1958, Markowitz, J.). 


Status of Forces—waiver of jurisdiction—effect as bar to mixed, civil- 
criminal action in French courts 


An American officer was charged with involuntary homicide in an off- 
duty motor accident in a mixed ecivil-crimimal action instituted by the 
widow of the Canadian officer who was killed. The Court of Appeal of 
Paris had upheld the sentence imposed for the offense. The French 
authorities had previously waived jurisdiction in the case pursuant to 
Article VIT (8) (e) of the N.A.T.O. Status of Forces Agreement. It was 
argued in support of the judgment of the Court of Appeal that the waiver 
was not effective as a bar unless the sending state had actually exercised 
its jurisdiction. The Court of Cassation quashed the judgment of the 
Court of Appeal on the ground that the waiver operated as a bar to prose- 
eution in the criminal courts of the receiving state unless the sending 
state expressly waived the jurisdiction it acquired by the original waiver, 
and that the judgment below violated, inter alia, the Status of Forces 
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Agreement. Case of Whitley (Aitchison v. Whitley, Court of Cassation, 
Criminal Chamber, 1958) .* 


Status of Forces—acis in performance of official duty—primary juris- 
diction of sending state 


An American serviceman driving his automobile from his home to his 
duty station hit and killed a pedestrian. In criminal proceedings in the 
Italian courts, the U.S. military authorities contested the jurisdiction, 
claiming primary jurisdiction for an act in the performance of official 
duty under Article VII (3) (a) (ii) of the N.A.T.O. Status of Forces 
Agreement. The court sustained the defense, stating, inter alia, the pro- 
vision covered everything directly or indirectly connected with the duties 
performed, that the sending state must make the determination in border- 
line cases, and that the provision should be broadly construed. Case of 
Kelley (Naples Court, 5th Criminal Section, Nov. 27, 1957). 

Note: In a similar case, the same result was reached. Case of Fultz 
(Udine, Nov. 8, 1957). 


Recent SIGNIFICANT GERMAN DECISIONS * 


Jurisdiction of courts—damage claim against Joint Export-Import 
Agency—Allied High Commission Law No. 13, Art. 2—Convention 
on the Settlement of Matters Arising out of the War and the Occu- 
pation 


Defendant owed the Joint Export-Import Agency an amount of money 
for transportation, which the Agency had assigned to plaintiff, a private 
company owned by the Federal Government. Defendant claimed a set- 
off on the following facts: The Joint Export-Import Agency was instru- 
mental in bringing about an important complex of import and export 
contracts between a German and a Danish firm in 1947. The import con- 
tracts were performed, but the Danish firm refused to take delivery of the 
goods to be exported. Defendant claimed that the resulting loss was caused 
by the Agency’s arbitrary and unlawful cancellation of the export contracts, 
and that it was liable to defendant for damages. The Joint Export-Import 
Agency denied liability, arguing that it did not cancel the export contracts, 
but when it found that the Danish firm was unable to open the required 
eredit, it gave the necessary administrative instructions to the Economic 
Administration to dispose of the goods in some other manner. 

The Supreme Court held that the Agency was an occupation authority 
and as such was not and is not subject to the jurisdiction of German courts 
(Allied High Commission Law No. 13, Article la; Convention on the 
Settlement of Matters Arising out of the War and the Occupation, Chapter 
I, Article 3, paragraph 2). Although its assignee is subject to German 


1 Material made available for this and the following note through the courtesy of the 
Office of the Judge Advocate General of the Army. 
* Prepared by M. Magdalena Schoch, U. S. Department of Justice, Washington, D. C. 
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jurisdiction, the claim itself is such that it cannot be the basis of a suit in 
a German court. It is immaterial exactly what the Agency did in this 
matter and whether or not it acted in violation of its official duties, for it 
acted in the exercise of its governmental authority in the control of German 
foreign trade. Other than in the case reported in Vol. 17, p. 317 :52 
A.J.LL. 543 (1958)], the Joint Export-Import Agency was not a party 
to the contract and its activity was not governed by private law, hence 
it cannot be charged with a breach of contract. Article 3, paragraph 
2, Chapter I, of the Convention on Settlement expressly provides that, with 
certain exceptions not applieable here, 


German courts and authorities shall have no jurisdiction in any 
eriminal or non-eriminal proceedings relating to an aet or omission 
which occurred before the date of entry into force of the present 
Convention, if immediately prior to such date German courts and 
authorities were without jurisdiction with respect to such aet or omis- 
sion, whether ratione materiae or ratione personae. 


Prior to the Convention the acts or omissions of occupation authorities 
were declared exempt from German jurisdiction by Article 2 of High 
Commission Law No. 18. The Agency did not submit to German jurisdic- 
tion in the matter of the set-off. Nor did the Federal Republic assume 
liability for such claims when the assets of the Agency were transferred 
to it (Convention on Settlement, Chapter LX, Article 4); on the contrary, 
it expressly declined liability in the exchange of letters with the High 
Commissioner of May 19 and 21 (Appendix 18 a, paragraph 1). Federal 
Supreme Court, Ist Civ. Div., Jan. 10, 1956 (I ZR 44/54). 19 Ent- 
scheidungen des Bundesgerichtshofes in Zivilsachen 341. 


Paris Convention on the Settlement of Matters Arising out of the 
War and the Occupation—Allied High Commission Law No. 63— 
German foreign assets 


The defendant, Algemene Kunstzijde Unie V.N., is a corporation estab- 
lished under Netherlands law with headquarters in The Netherlands. In 
1929 it entered into a working agreement with the West German ''Verei- 
nigte Glanzstoff-Fabriken AG’’ (VGF). At that time almost all the 
shares of the VGIF were exchanged for shares of the defendant. The latter 
is holding the largest portion of the VGF stock to this day. In addition, 
the defendant also participates in other West German corporations. Be- 
fore the collapse, the participation of German stockholders in the defendant 
corporation amounted to approximately 30%. Partly before the last world 
war and partly during that war, the plaintiffs, German residents, had 
acquired bearer shares of the defendant or deposit certificates for such 
stock at a face value of a total of 20,000 Dutch florins, and deposited most 
of the respective documents in Germany, some of them, however, with a 
German bank in The Netherlands. In connection with the seizure of 
German property in foreign countries effected during the second World 
War, Article 3 of the Netherlands Decree on Enemy Property of October 


792 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 52 


20, 1944, provided that property whieh belonged to an enemy state or an 
enemy national was legally vested in The Netherlands Government as of 
the effective date of that Decree. After Germany had been oceupied, the 
stock of the defendant and the respective certificates located in the Western 
Zone of occupation were delivered to the Land Central Bank pursuant to 
Article 2 of Military Government Law No. 53, and later they were turned 
over to The Netherlands Government by the occupation authorities. The 
Netherlands Government transferred to the defendant a portion of the 
stock formerly owned by Germans. 

Both courts below dismissed the action, the Court of Appeals holding the 
action to be inadmissible according to Article 3 of Allied High Commission 
Law No. 68, on the ground that the disputed stockholders’ rights of the 
plaintiffs had been located in Holland and had been expropriated there in 
their entirety, and therefore the provisions of Article 1, Subsection 1, of 
Law No. 68 were applicable. Plaintiff’s final appeal was unsuccessful. 

The Federal Supreme Court held that the legal situation which was de- 
cisive for the exclusion of German jurisdiction in cases of this kind has 
undergone a change since the publication of the decision of the Court of 
Appeals, inasmuch as a new ground for the exclusion of German jurisdic- 
tion was provided for in Article 3, paragraph 3, Chapter 6, of the Paris 
Convention, which became effective on May 5, 1955 (Federal Law Gazette 
ll, page 405, at 440)—a provision which is independent of the continued 
effectiveness of Law No. 63, confirmed in Article 2, Chapter 6, of that 
Convention. This new legal situation must also be taken into consideration 
in this final appeal for the simple reason that jurisdiction is one of the 
general prerequisites of a lawsuit which are to be reviewed by the court of 
final appeal according to the law in effect at the time when it renders its 
decision. The Supreme Court then explained that the said provision of the 
Paris Convention excludes German jurisdiction to a larger extent than does 
Law No. 63. The applicability of the latter depended on the fact that the 
vested asset which had been German-owned was located in a foreign 
country. Article 3 of Chapter 6 of the Paris Convention is no longer 
predicated upon this factor (with the exception of the German property 
in Austria). Rather, in paragraph 1 of that provision, the Federal Re- 
publie waived all objections to measures 


which have been, or will be, carried out with regard to German er- 
ternal assets or other property, seized for the purpose of reparation 


or the other purposes listed therein. Paragraph 3 of this article provides 
that in these cases ‘‘no claim or action shall be admissible.’’ Therefore, 
Article 3 of Chapter 6 of the Paris Convention also covers—with the ex- 
ception of the measures against German assets in Austria, for which special 
provisions are made in paragraph 2—measures of the said type against 
German assets which were not or are not located in foreign countries but 
in Germany itself. Accordingly, the only prerequisite left for the ex- 
clusion of German jurisdiction is the fact that the claim asserted in the 
lawsuit refers to an asset which was selzed for purposes of reparations or 
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some other purpose such as is listed in paragraph 1 of Article 3, Chapter 6, 
of the Paris Convention. Since it is not disputed here that the expropria- 
tions of German property effected by the Netherlands Decree of October 20, 
1914, were carried out for purposes of reparations, the decision as to the 
admissibility of the action depends therefore only on the question whether 
the stockholders’ rights in dispute are to be considered expropriated by 
that Netherlands Deeree im the limited extent claimed by the plaintiffs. 
For the decision of this question, only the laws of the expropriating eountry, 
i.c., The Netherlands, ean be relevant. This is made clear explicitly in 
Article 1, subsection 1(a), of Law No. 68, and also applies in the same man- 
ner to Article 3, Chapter 6, of the Paris Convention. According to Article 
3, Chapter 6, the location of the expropriated assets is significant—if at all 
—only for the decision as to the extent of the foreign expropriation, which 
decision must be made in accordance with the law of the expropriating 
state. Consequently, the question of the location of an asset must likewise 
be decided according to that foreign law. "This opinion is not in eontradie- 
tion with the decision of this Court of March 24, 1955. [See 52 A.J.I.L. 540 
(1958).] That decision, it is true, holds that, when applying Law No. 63, 
the eourt must decide the question whether the seized asset was loeated in a 
foreign country, in accordance with German law and the rules of private in- 
ternational law forming part of it, because Law No. 63 left the German 
courts the possibility to examine, in accordance with German law, whether 
this prerequisite for the applicability of Law No. 63 existed. Concerning 
Artiele 3 of Chapter 6 of the Paris Convention, whieh is now to be ap- 
plied here, the legal situation is different; for in contrast to Article 1 of 
Law No. 68, this provision of the Convention is not predieated upon the 
location of the seized asset in a foreign country and therefore no longer 
offers a possibility to re-examine this question according to German law. 

Therefore the Court of Appeals gave proper consideration to the legal 
situation established by the Paris Convention when it examined in ac- 
cordance with Netherlands law the question (which is also important for 
the application of Law No. 68, on which that court based its decision) 
whether the stockholders’ rights claimed by plaintiffs for themselves were 
expropriated by The Netherlands. The court reached the conclusion that 
according to Netherlands law the stockholders’ rights of the plaintiffs were 
seized 4n toto, and the proposition was untenable that the stockholders’ 
rights in defendant’s assets located in Germany were not affected by the 
expropriation and were thus ‘‘split off'' from their rights in the Nether- 
lands assets. 

Since this conclusion is based exclusively on the contents and effect of 
the law of The Netherlands, ż.e., foreign law, it is not subject to review 
by this court and is binding on it. Nor is the situation changed by 
plaintiffs’ argument that this result violates the principle of territoriality 
which is generally recognized in international law and therefore also ap- 
plies in Netherlands as well as German law; for the concordance which 
exists in that respect between Netherlands law and German law (which 
latter is subject to review by the court of last resort) does not alter the 
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fact that here Netherlands law applies and, being foreign law, cannot be 
reviewed by the court. It would be different only if the argument could 
be made that The Netherlands law which the Court of Appeals applied, 
was contrary to German public policy. However, neither Article 3, Chap- 
ter 6, of the Paris Convention nor Law No. 63 permits this argument 
(Federal Supreme Court in Civil Matters, Volume 8, page 378, at 379). 

Since, accordingly, the court must hold that the prerequisites of Article 
3 of Chapter 6 of the Paris Convention are present here, the action is 
inadmissible under paragraph 3 of that article. Therefore, the decisions 
below must be upheld. Federal Supreme Court, Dee. 13, 1956 (Il ZR 
86/54) (AKU-Fall). 10 Neue Juristische Wochenschrift 217 (2) (No. 6, 
1957). 


London Agreement on German External Debts—-income from rents 
collected by an agent—informal declaration of participation 


Plaintiff, a eitizen and resident of the United States, owns real estate 
in Berlin. She employed defendant as an agent to manage the property 
and collect the rents; he paid the rents, after covering expenses, into a 
separate bank account in his name, On June 20, 1941, he paid RM 9,000 
to the Conversion Office for Foreign Debts; plaintiff did not receive this 
amount. In 1954 she demanded payment of an amount of DM 900 plus 
interest under the London Debt Agreement of 1953 and the Implementing 
Law of August 24, 1953. 

The Federal Supreme Court ordered defendant to pay accordingly, 
holding that the defendant was under a contractual obligation to transmit 
the profits from the real estate to the plaintiff. By paying the amount of 
RM 9,000 to the Conversion Office he was released of his obligation to that 
extent under the German legislation then in effect (Law concerning Foreign 
Monetary Obligations of June 9, 1983, RGB1. I, 349). But if plaintiff's 
claim falls under the London Debt Agreement, a new obligation has arisen 
for the debtor. Among the debts to be settled by the Agreements are 
‘‘necuniary obligations arising out of contracts other than loan or credit 
contracts and due before 8th May, 1945’’ (Article 4 (1) (c)). This broad 
definition covers the claim here, but the claim also comes under the special 
category of ‘‘income from investments—rents’’ in Annex IV, Article 3, 
paragraph 2 (3). While plaintiff has no claim against defendant under 
a contract of lease, she has a claim for the rents under the agency contract. 
The wording of this provision permits rents collected by a manager to be 
considered as ‘‘income from investments’’ for purposes of the Agreement. 

A ereditor is entitled to the benefits of the Agreement only if he has 
accepted settlement thereunder (Article 15), which must be declared in 
writing (Annex IV, Article 14, paragraph 1). Such a declaration of 
participation is an offer to conclude an agreement for settlement according 
to the Agreement. If the debtor does not accept the offer, the creditor 
may enforce settlement in the ordinary German courts (Article 15, para- 
graph i; Article 17 of the Agreement; Articles 14 and 15 of Annex LV; 
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section 3 of the Implementing Law). The ereditor must also declare his 
assent to the establishment by German courts of terms of payment and 
other conditions in accordance with the Agreement (Article 17, paragraph 
1 (a)). These requirements were complied with by plaintiff. It is not 
necessary that the required declarations be made prior to the bringing of 
the suit nor that they be contained in a separate document; it is sufficient 
that they are stated in the complaint, as was the case here. Federal 
Supreme Court, 7th Civ. Div., May 23, 1957 (VII ZR 237/66). 10 Neue 
Juristische Wochenschrift 1359 (6) (No. 37, 1957). 


Human Rights Convention—judgment io be pronounced publicly— 
German procedural rules permitting notification in writing 


A party in a civil proceeding attacked the decision of the intermediate 
appellate court on the ground that the court had not announced the de- 
cision at a publie hearing and thereby violated Article 6, paragraph 1, 
of the Convention for the Protection of Human Rights and Fundamental 
Freedoms (signed at Rome, November 4, 1950, BGBl. 1952, II, 656). 
That provision states that, in the determination of his civil rights and 
obligations or of any criminal charge against him, everyone is entitled to 
a fair and publie hearing within a reasonable time by an independent and 
impartial tribunal established by law. ‘‘Judgment shall be pronounced 
publicly,’’ but the press and publie may be excluded on defined grounds. 
Seetion 310 of the German Code of Civil Procedure provides that judgment 
shall be pronouneed upon termination of the oral hearing or at a hearing 
to be set within a week. Where there is no oral hearing according to 
seetion 128, paragraph 2, service of the tenor of the judgment on the parties 
shall be substituted for oral pronouncement. Section 128 reads: ''(1) 
The parties shall argue the dispute in an oral hearing before the competent 
court. (2) With the consent of the parties the court may render a de- 
cision without an oral hearing." The Supreme Court held that these 
provisions do not violate the Convention. It stated that 


the clause in Art. 6 para. 1 concerning oral pronouncement of the 
decision must not be considered by itselt but must rather be examined 
in the eontext of the first sentenee of Art. 6 para. 1, to whieh it is tied, 
and must be interpreted in the light of the objeetives of the Conven- 
tion. ... As appears from Article 1 of the Convention, its purpose 
is to guarantee the ‘‘rights and privileges’’ laid down in Part I of the 
Convention. Among these rights is, according to Art. 6 para. 1, first 
sentence, the ‘‘right to a fair and public hearing within a reasonable 
time. . . .’’ A publie hearing, however, is not absolutely required 
but may be replaced by some other proceeding if such other proceeding 
takes the interests of the parties into account in a ''fair" manner. 
. . . The rule laid down in Art. 6 para., 1 proceeds on the assumption 
that an oral hearing takes place; that follows mainly from the fact 
that it speaks of the exclusion of the public and the press ‘‘from all 
or part of the trial." Thus the rule concerning public pronouncement 
of the judgment is likewise predicated on the existence of a public 
hearing. Where, however, the parties are at liberty to waive a publie 
hearing and to reach the decision sought by them in a different but 
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* fair" manner, the basis for the requirement of a publie pronounce- 
ment of the decision is removed. 


Federal Supreme Court, 3rd Civ. Div., June 27, 1957 (III ZR 51/56). 10 
Neue Juristische Wochenschrift 1480 (7) (No. 40, 1957). 


Laws enacted by occupying Powers—application in State adminis- 
trative courts reviewable by the Federal Administrative Court 


The Federal Administrative Court has jurisdiction, inter alia, to re- 
view decisions of the administrative courts of the States. An appeal from 
a State administrative court ‘‘may be based only on the ground that the 
final decision appealed from rests upon non-application or erroneous ap- 
plication of Federal law” or, in appeals from a supreme State administra- 
tive eourt, on grounds of serious procedural defects (section 56, para- 
graph 1 of the Law concerning the Federal Administrative Court, of 
September 23, 1952, BGB1. I, 625). The question arose (in a case the 
facts of which are not reported) whether the term ''Federal law?! includes 
laws enacted by the occupying Powers which remained in effect after Ger- 
many regained sovereignty. The law cited above is silent on the point. 

The Full Bench of the Federal Administrative Court held that ‘‘ Federal 
law’’ in section 56 is contrasted with State and local law. The intent and 
purpose of the Law is to see to it that administrative courts give uniform 
application to all laws that are not exempted from Federal jurisdiction 
by reason of the federal structure of the Constitution. Hence oceupa- 
tion law must be treated in the same manner as Federal law. This result 
is not Incompatible with the decisions of the Federal Constitutional Court 
(1BVerfGE 10; 2 4d. 181) which held that the Federal Constitutional 
Court had no jurisdiction to review occupation laws as to their constitu: 
tionality. Resolution of the Full Bench of the Federal Administrative 
Court, Nov. 14, 1955 (BVerwG Gr. Sen. 1 55, BVerwG V C 18.54). 2 
Entscheidungen des Bundesverwaltungsgerichts 319. 


Bill of exchange to be presented “three months after conclusion of 
peace’’—interpretation with regard to Great Britain 


Plaintiff, as holder of a bill of exchange made in 1940, sued defendant 
bank as guarantor. The parties had agreed that the bill was to be pre- 
sented for payment not earlier than ‘‘three months after the conclusion 
of peace.” The transaction underlying the bill was a so-called ‘‘transac- 
tion to safeguard claims in foreign exchange,’’ a procedure which the 
Reichsbank sponsored during the second World War in order to diminish 
the exchange risks of German importers and exporters. It was a sort of 
clearing procedure, in which the Reichsbank brought together importers 
who owed debts on merchandise to enemy parties in foreign currency, 
and exporters who had accounts receivable in foreign curreney which they 
could not collect due to the war. The importer could buy the exporter's 
accounts receivable against payment of Reichsmarks at an agreed rate of 
exchange; the exporter obligated himself to deliver to the importer the 
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amounts in foreign currency which he had sold to him, ‘‘upon conclusion 
of peace," and at the latest, three months after that date. If at the ex- 
piration of that time the transaction could not be carried out, then the 
importer had to resell the foreign exchange to the exporter. In order to 
secure the rights of the importer, the exporter had to accept a bill of ex- 
change made by the importer and have it guaranteed by a bank. The 
transaction in this case was entered into by a German import firm which 
owed English pounds to an English supplier, and a German export firm 
which had pound claims against an English firm. 

The Fedcsal Supreme Court, after having disposed of questions of 
German law on bills of exchange, held that the bill had fallen due on 
August 5, 1955, three months after the effective date of the Convention on 
the Settlement of Matters Arising out of the War and the Occupation, 
which was May 5, 1955 (see Announcement by the Federal Chancellor, of 
May 5, 1955, BGBl. 1955, II, 628). This was the date which, for the 
purpose of interpreting the clause ''three months after the conclusion 
of peace,’’ must be regarded as the date when the status of transactions such 
as were involved here was finally determined. The London Agreement on 
German External Debts provided only for a settlement of German pre-war 
foreign debts, but did not concern German foreign assets. It was the 
Paris Convention that made it elear that the transaction could not be 
carried out, t.e., that the importer could not collect on the English claims 
(Chapter 6, Articles 3, 4, 5). Federal Supreme Court, 2nd Civ. Div., Nov. 
15, 1956 (II ZR 163/56). 22 Entscheidungen des Bundesgerichtshofes in 
ZWilsachen 148. 


Citizenship—persons of German ethnic origin (Volksdeutsche)—serv- 
ice in the Waffen-SS—Article 116, Basic Law—Law to Settle Ques- 
tions of Citizenship of February 22, 1955 


The jurisdiction of the German court in a divorce proceeding depended 
on the German citizenship of the plaintiff husband. Both parties at the 
time of marriage were so-called Volksdeutsche (ethnic Germans), born in 
Rumania; at the time suit was brought, the husband lived in Germany as 
an expellee; the wife, whose Rumanian citizenship was beyond doubt, lived 
in Rumania. The husband had served in the Waffen-SS at the time of the 
marriage. He claimed German citizenship on that ground and by virtue 
of Article 116 of the Basic Law, which provides: 


Unless otherwise provided by law, a German within the meaning of 
this Basie Law is a person who possesses German citizenship or who 
has been accepted in the territory of the German Reich, as it existed 
on 31 December 1937, as a refugee or expellee of German ethnic origin 
or as the spouse of such person. (Par. 1.) 


The Supreme Court held that Section 10 of the Law to Settle Questions 
of Citizenship of February 22, 1955 (BGBI. I, 65) expressly clarifies that 
service in the Waffen-SS did not automatically bestow German citizenship. 
Nor did the plaintiff obtain citizenship by any official act. Whether he 


798 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 52 


is a ‘‘German’’ in the meaning of Article 116, paragraph 1, of the Basic 
Law is immaterial. This provision, while giving certain persons the 
same rights as were granted to German citizens, did not confer citizen- 
ship on them; in particular they did not obtain the status of German 
eitizens for purposes of private international law. This question was 
highly controversial, but it has been clarified by the Law of February 22, 
1955, which provides that persons who are ‘‘Germans’’ in the meaning 
of the Basic Law without having German citizenship have a right to be 
naturalized upon their application, unless they are dangerous to German 
security (section 6). Since plaintiff has not applied for German eitizen- 
ship and has lost his Rumanian citizenship, he is a stateless person. Fed- 
eral Supreme Court, 4th Civ. Div., Oct. 17, 1956 (IV ZR 182/55). 10 
Neue Juristische Wochenschrift 100 (5) (No. 3, 1957). 


Contingent fee agreement made by American attorney enforceable in 
German courts—application of American law not violative of Ger- 
man public policy. 


Plaintiff, an attorney in the Distriet of Columbia, sued the State of 
Bavaria for the contingent fee agreed upon for legal services rendered 
in connection with the application of the Military Government Currency 
Conversion Law to credit balances of the Dachau concentration camp. 
The fee was to be 114 percent of the amount obtained, regardless of whether 
or not the outcome was due to the attorney's efforts. After successful 
conclusion of the matter the client made a part payment but refused to 
pay the full amount of the percentage on the ground that a contingent 
fee agreement violated German publie poliey, especially if the fee was 
made independent of the attorney's activities. Plaintiff was successful in 
the lower eourts, and the Federal Supreme Court affirmed, holding that 
the agreement was governed by the law of the District of Columbia, which 
permits contingent fee agreements. In Germany contingent fees were al- 
ways regarded as professionally unethieal, and they were held immoral by 
the Supreme Court in cases presenting aggravating circumstances, among 
which was the waiving of causality between the result obtained and the 
attorney’s efforts. A Decree on Attorneys’ Fees of 1944 declared con- 
tingent fee agreements ineffective, and Federal legislation in 1950 adopted 
the rule, which is also found in the draft of a Federal Code for Attorneys. 
England and France take the same attitude. Other countries, among them 
the majority of the States of the United States, regard them permissible. 
A German attorney is an officer of the court, and therefore his fee agree- 
ments must be measured by a stricter standard than those of a business 
man. This stricter standard does not apply to a foreign attorney. Under 
the facts of this case it cannot be said that the application of the foreign 
law rule would be contra bonos mores or violative of the purpose of a 
German law in the meaning of Article 30 of the Introductory Law to the 
Civil Code. Federal Supreme Court, 7th Civ. Div., Nov. 15, 1956 (VII 
ZR 249/56). 22 Enischeidungen des Bundesgerichtshofes in Zivilsachen 
162. 
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Extradition—right of asylum of political persecutces—temporary in- 
junction 


The competent Court of Appeals had ordered the extradition of a person 
to Yugoslavia, upon a request of the Yugoslav Government, which charged 
the person with having committed in Yugoslavia criminal acts which were 
regarded as ordinary crimes under the law of Yugoslavia as well as of 
Germany. The party claimed that he was an enemy of the Tito regime 
and would therefore be in danger of his life if sent back to Yugoslavia. He 
relied on Article 16, paragraph 2, of the Basic Law, which guarantees the 
right of asylum to political perseeutees. Pending the examination of the 
question of political persecution, the court issued a temporary injunction 
preventing the Federal Government from carrying out the extradition 
order. Federal Constitutional Court, 1st Div., May 14, 1957 (1 BvB 
193/57). 6 Entscheidungen des Bundesverfassungsgerichts 443. 


Betrayal of military secrets of the foreign forces in Germany— 
Foreign. Forces Convention—applicability of German criminal law 
— jurisdiction of German court 


The accused, a foreign national, had been found guilty by a German 
court of having revealed in a foreign country secrets of the foreign forces 
in Germany, which had been entrusted in part to agencies of the Federal 
Government. The Supreme Court of Bavaria upheld the conviction on 
these grounds: 

1. Such secrets are not only seerets of the foreign forces but at the same 
time also state secrets of the Federal Republic (a) if the subject matter 
affects, directly or Indirectly, the general welfare of the Federal Republic 
and thus seereey is in the interest of the Federal Republie as well; and (b) 
if m addition such secrets were entrusted to authorities of the Federal 
Republic and such authorities had the duty and the intention to safesuzrd 
the seercts in the German interest. 

The Federal Supreme Court has so held with regard to secrets of the 
former ceeupying Powers and their armed forces (e.g. 6 Decisions of the 
Federal Supreme Court in Criminal Matters 333). These principles apply 
likewise to the military secrets of the foreign forces as defined in Annex 
A, Title I, section 1, of the Convention on the Rights and Obligations of 
Foreign Forces and their Members in the Federal Republic (effective 
since Muy 5, 1955). There exists no reason why military secrets of the 
foreign 'orees, which were entrusted to the appropriate authorities of the 
Federal Republic in the framework of the expressly contemplated co-opera- 
tion (Article 4 of the Foreign Forces Convention) and thus became German 
state secrets, should be protected exclusively by the penal provisions of the 
Convention (Appendix A) and not additionally by those of the German 
(‘riminal Code (Section 73 of the German Criminal Code provides that 
where one aet violates several penal laws that law shall be applied which 
provides for the most severe punishment). 

2. The German eourt had jurisdietion over the eriminal aet beeause i! 
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was at least partially committed in Germany. Section 2, paragraph 3, of 
the Criminal Code provides that an aet is eommitted in eaeh plaee where 
the defendant acted or where the result of his act occurred. The result 
here, inier alia, was that the betrayal abroad of military secrets of the 
foreign forces endangered the security of the Three Powers or their forces 
within Germany. Bavarian Supreme State Court, May 9, 1957 (3 St. 
18/57). 10 Neue Juristische Wochenschrift 1827 (No. 21, 1957). 


Judgments of courts of occupying Powers—Convention on the Ket- 
tlement of Matters Arising out of the War and the Occupation— 
double jeopardy 


In 1947 a woman doctor was found guilty by Military Court No. 1 at 
Niirnberg of having participated in medical experiments on inmates of 
a concentration camp, as a result of which many victims died. She was 
sentenced to 20 years’ imprisonment for war crimes and crimes against 
humanity. In 1951 the American High Commissioner reduced the sen- 
tence to 10 years. In 1952 the prisoner was released for good conduct. 
Some time thereafter a German eriminal proceeding was instituted against 
her, charging her with the malicious killing of several inmates of the con- 
centration camp by means of injections. Upon her protest the competent 
eriminal court quashed the investigation, and the Court of Appeals af- 
firmed. The court of first instance ruled that double jeopardy exists 
only where the accused was tried for the same offense by a German court. 
Military Court No. 1 exercised German criminal jurisdiction during the 
occupation, when German sovereignty continued to exist but its exercise 
was temporarily entrusted to the occupying Powers; consequently the 
accused had been tried by a German court and could not be tried again. 

The Court of Appeals reached the same result but disapproved of the 
lower court’s theory. It relied on a decision of the Supreme Federal Court 
(6 BGH St. 176; 7 Newe Juristische Wochenschrift 1252 (1954)), which 
held that courts of the occupying Powers did not exercise German sover- 
eignty but were ‘‘foreign courts’’ for purposes of German criminal law.” 
The Court of Appeals, in its decision, held that, in the Convention on 
the Settlement of Matters Arising out of the War and Occupation, the 
then occupying Powers founded their governmental acts on their own 
national law (eg. Art. 2, par. 1). The finality of foreign judgments 
may, however, be recognized by an international treaty. The Conven- 
tion on the Settlement of Matters Arising out of the War and Occupation 
is such a treaty. It has become internal law by the consent of Parliament 
and ratification as of May 5, 1955. It provides in Article 7, paragraph 1, 
that 


all judgments and decisions in criminal matters heretofore or here- 
after rendered in Germany by any tribunal or judicial authority of 
the Three Powers or any of them shall remain final and valid for all 


1 Consequently the Supreme Court permitted a criminal prosecution on the same 
facts on which the defendant had been acquitted by an occupation court. 
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purooses under German law and shall be treated as such by German 
eouits and authorities. 


This doe, not mean, as has been argued, that the judgments of the occupa- 
tion courts should retain the effect which they had prior to the Convention, 
7e. that of foreign judgments, but rather that henceforth they were to 
have the same finality and validity as the judgments of German courts 
Consequently, an offense whieh has been the subject of a final judgment 
of an occupation court cannot be prosecuted again in a German court, aec- 
cording ‘o the rule against double jeopardy enunciated in Article 3, para- 
eraph 3, of the Constitution. The decision of the Supreme Court cited 
above dtes not stand in the way of this result, since that decision was 
rendered prior to the effective date of the Convention. 

The Court of Appeals then affirmed, upon a detailed review of the facts, 
that the facts on which the doctor had been convicted by the Military 
Court were identical with those of the charge here. That they were eate- 
corized ss crimes against humanity by the Military Court, whereas the 
Cerman proeeeding defined them as crimes against individual lives, docs 
not make any differenee. Order of the Court of Appeals of Schleswig, 
Sept. a, 1957 (Ws 101/57). 11 Neue Juristische Wochenschrift 112 (No. 
233, 1958. 


BOOK REVIEWS AND NOTES 


Seritti dà Diritto Internazionale Pubblico. By Dionisio Anzilotti. Volume 
II, Tome 1. Padova: Cedam, 1956, pp. 729. .6,000. 


Dionisio Anzilotti was born in Peseia, Tuseany, in 1967 and died there 
in 1950. His long and aetive life was entirely dedieated to international 
law; he was a teacher in various Italian universities, finally in Rome from 
1911 to 1987, a prolifie writer of books and articles, and a judge, from 1921 
until its dissolution, of the Permanent Court of International Justice, over 
which he presided from 1928 to 1930. Anzilotti, together with Triepel, was 
the leading representative of the so-ealled positive sehool of international 
law in Continental Europe during the first half of this eentury. Until 
recently his books had been out of print for many years and his articles lay 
buried in various law reviews, most of them in the Italian Rivista di Diritto 
Internazionale, of which he was one of the founders in 1906. We must be 
grateful, therefore, to the Società Italiana per l’Organizzazione Interna- 
zionale for having undertaken to collect and reissue Anzilotti's works. The 
Course on International Law, which constitutes the final statement of his 
basie doetrines in the field, was published as the first volume of Anzilotti's 
collected works in 1955. The second volume, which includes his other 
writings on public international law, consists of two tomes: the first one 
is now being reviewed; the second will soon be published. Two more vol- 
umes, containing Anzilotti’s writings on private international law (conflict 
of laws), will complete the work. 

Of the writings collected in the tome under review, two, dealing with the 
‘í General Theory of State Liability in International Law’’ (1902) and with 
‘*Tnternational Law in Municipal Courts’’ (1905), respectively, were origi- 
nally issued in book form; the others are artieles published in Italian legal 
periodicals, with the exception of one that was published in the French 
Revue Générale de Droit International. Some of the artieles deal with 
subjects of a general and rather theoretical nature, while others consider 
specific problems of a practical nature, e.g., whether the Kingdom of Italy, 
proelaimed in 1861, was a new state or the continuation of the former King- 
dom of Sardinia, the effect on boundary lines of a change in the course of a 
boundary river, and the international status of territorial bays. 

All the works collected in the tome relate to the early period of Anzilotti’s 
writing, between 1902 and 1917. While some of the views then expounded 
by Anzilotti failed to win acceptance (for instance, his view that the King- 
dom of Italy was a new state), several attained wide recognition both in 
Italy and abroad. In dealing with state liability, for instance, he proceeds 
on the assumption that states, not individuals, are the subjeets of interna- 
tional law in the present historical phase; hence there may not be interna- 
tional liability of a state toward an individual, and by the same token an 


802 


1958] BOOK REVIEWS AND NOTES 803 


individual, not being a subject of international law, may not be held to be 
internationally liable; therefore, in the ease of an international tort, inter- 
national liability may be only the liability of the state to which the tort- 
feasor belongs towards the state to which the victim belongs. This theory, 
that the late Professor Borchard was later to expound in this country, is 
still widely accepted. With regard to constitutional restrictions on treaty- 
making power, Anzilotti thought, consistently with the view still prevailing, 
that disregard of such restrictions does not affect, as a rule, the binding force 
of a treaty from the viewpoint of international law. 

On the other hand, a comparison between some of the writings in the 
volume and Anzilotti’s subsequent works show a substantial change in his 
thinking through the years; thus, with regard to the relationship between 
international law and municipal law, Anzilotti maintained at the time that 
international law as such might be directly enforced by a state court under 
certain circumstances; this view he was later to repudiate in favor of the 
theory of the absolute distinction and complete separation between inter- 
national law and municipal law (the so-called ‘‘dualistic theory’’). 

Although the present interest of some of the collected works is somewhat 
dimmed by the passage of time, by the subsequent developments of interna- 
tional law, and to some extent by the very fact that some of the then novel 
doctrines of Anzilotti are now generally accepted, the importance of the 
writings is more than historical. Not only do they attest to the extra- 
ordinary vigor of Anzilotti’s thinking and to his seldom exceeded mastery 
of the theory and practice of international law, but they still constitute 
indispensable reading for all those who are interested in a systematic study 
of the basie doctrines of international law. 

ÅNGELO PIERO SERENI 


The Basis of Obligation in International Law and Other Papers. By the 
late James Leslie Brierly. Selected and edited by Sir Hersch Lauter- 
pacht and C.H.M. Waldock. New York and London: Oxford University 
Press, 1958. pp. xxxvi, 387. Index. $8.00; 50s. 


Here is a book, a collection of essays and addresses, full of political 
wisdom and practical statesmanship. Some of them are dated, 4.e., they 
deal with problems of international law that have now been fundamentally 
changed by the circumstances of the time. Others are as applicable to- 
day as when they were written or delivered, but all are marked by the 
impress of a constructive mind, seeking always to find a solution for the 
concrete problems of international intercourse. 

What was it that characterized all that Professor Brierly wrote, from 
his inaugural leeture before the Üniversity of Oxford in 1924 down to his 
latest lecture before the University of Edinburgh in 1949? Doubtless it 
was his ability to get behind the words and phrases that are in current 
use with governments and dig down to the fundamental prineiples and 
assumptions that underlie the formal language of diplomatie documents. 
In The Basis of Obligation in International Law the author sets his course 


804 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 52 


by disposing of the doctrine that dominated the thinking of jurists for so 
many years, that international law arises from the consent of nations, ideas 
which found more concrete expression in the volume on the Law of Nations, 
published the same year. 

Brierly was relentless in his attack upon ‘‘sovereignty,’’ ‘‘indepen- 
dence” and ‘‘equality.’’ In his inaugural lecture of 1924, and more for- 
cibly in one of his last addresses in 1949, he points out the inconsistency of 
‘*sovereignty,’’ in the sense used by governments, with the conception of 
law. ‘‘Sovereignty’’ and ‘‘Independence’’ are continually being reduced 
in actual content, but being used by governments as if they still meant 
what they meant a generation or a century before. So too with ''equal- 
ity," which in fact represents only a small area of what the word itself 
implies. Associated with his attempt to relate those ideas to the actual 
faets of international intercourse was his attack upon the doctrine of 
"fundamental rights," which seemed to him to encourage states to take 
positions out of line with the praetieal eonditions of international inter- 
course. One of the many enlightening passages in the volume comments 
upon the danger lest the codification movement should present the problem 
of peace ‘‘as so much simpler than it really is." Commenting upon the 
draft eodes of American international law published by the Pan Ameri- 
ean Union in 1925, he observed that the ‘‘definite step in the progress of 
civilization and the promotion of peace," which Secretary Hughes found 
in the draft conventions, would only be taken by way of a eode of interna- 
tional law ‘‘when that eode is one that the nations enter into for the pur- 
pose of recognizing not only the rights, but also the reasonable interests 
of other nations, rather than for that of proclaiming their own ‘complete 
independence, liberty and sovereignty.' " That is what we are now try- 
ing to do thirty years later, taught by the bitter experience of the second 
World War. 

Not a single one of the twenty-nine papers is without its words of wisdom, 
down to the elosing comments on the United Nations: 


Institutions cannot of themselves create a community, but they ean 
provide the soil in which men ean learn to work together and grow into 
a true community; that is what an institution like the United Nations 
does, and why, with all its imperfections, it is our duty and our inter- 
est to support it. 


A lengthy appreciation by Sir Hersch Lauterpaeht adds its own separate 
value to the volume. 
C. G. Fenwick 


Mezhdunarodnoe Pravo (International Law). Akademiya Nauk SSSR. 
Institut Prava. (Academy of Sciences of the U.S.S.R. Institute of 
Law) Moscow: 1957. pp. 471. 11 rubles 75 kopeks. 


The U.S.S.R.'s most distinguished international lawyers have joined for 
the first time since Stalin's death to write a general textbook for use in 
Soviet law schools. Under the responsible editorship of Judge F. I. 
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Kozhevnikov of the International Court of Justice, the venerable Professor 
E. À. Korovin, and former International Court Judge S. B. Krylov, to- 
gether with four neweomers (V. V. Evgenev, S. V. Molodtsov, K. Y. 
Chizhov and V. M. Shurshalov) there has been prepared what amounts to a 
revised edition of the general textbook published in 1951 under Korovin's 
editorship. 

There is no less militancy in this volume than in its predecessor. Pro- 
fessor Korovin in his seetion still finds it desirable to attack American 
international lawyers as ‘‘the most fanatical defenders of imperialism,'' 
singling out for special attention Philip Jessup for saying that state sover- 
eignty is an archaic concept, Clyde Eagleton as an apologist for world 
government and law, Pitman Potter as an exponent of preventive war, 
Charles Fenwiek as representing the militaristie theories of the German 
General Staff, and the American Society of International Law and its 
JOURNAL as showing in recent times the greatest aetivity among bourgeois 
internationalists. Books on Soviet attitudes toward international law by 
Taracouzio, Calvez and Lapenna are dubbed ''pseudo-seientifie falsifica- 
tions misinterpreting Soviet international law principles and practiee." 
C. C. Hyde is accused of idealizing American international practice. 

Korovin avoids the argument into which he fell in the 1940’s in trying 
to determine whether international law was bourgeois or socialist. He 
defines international law as 


a complex of norms regulating the relations between states in the 
course of their struggle and collaboration, having as its aim the guaran- 
tee of their peaceful coexistence, reflecting the will of the ruling 
classes of these states, and defended in ease of necessity by compulsion 
exercised by states individually or collectively. 


He finds that the Soviet Union and other socialist states are enriching 
international law and contributing to its positive development by creating 
new international acts to further its fundamental prineiples, such as 
sovereign equality of states, self-determination of nations, impermissibility 
of intervention in internal affairs, territorial inviolability, peaceful co- 
existence and collaboration of states regardless of their social structure, 
the honest exeeution of obligations voluntarily assumed. There is no sug- 
gestion in his pages that some of these listed principles have found a plaee 
in the arsenal of Soviet foreign poliey to prevent realization of some of the 
major attempts of recent years to organize à world community of states, 
which to most Americans seems essential to preservation of peace and im- 
provement of the eeonomie eondition of men. 

There is still a suggestion that a new socialist international law is to be 
reekoned with. In spite of some recent denials by Korovin's colleagues 
that there is socialist international law to be opposed to present interna- 
tional law, Korovin sees new forms of international collaboration appear- 
ing, ‘‘which ean be looked upon from the point of view of law as elements 
giving birth to socialist international law which belongs to the great fu- 
ture." He considers present law to be 
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the reflection of the congruence of wills of a long line of states in the 
form of an international treaty or custom established as the result of 
long practice. 

While the death of Stalin seems not to have reduced Professor Korovin’s 
ardor in attacking the non-Soviet world, it has permitted him to be less 
passionately patriotic in his account of the history of international law. 
Grotius is no longer removed from his position in history to be replaced 
by Marx and Engels, as he was in one of Korovin’s earlier works. Grotius 
is now called ‘‘the father of the European science of international law.”’ 
Marx and Engels are called the men ‘‘who provided the first really sys- 
tematic analysis of basic problems in international law in the period of 
premonopoly eapitalism.'" Korovin insists that international law does 
not begin with Grotius, but holds that the motherland of international law 
must be recognized as being China, India, Egypt and other states of the 
ancient East. He argues that the Russian people and the Russian state 
in the capitalist epoch added markedly to international law. 

Stalin's death has permitted Korovin to refer to some works never men- 
tioned in Stalin’s declining years. Thus, the book of E. B. Pashukanis is 
listed in the text, although not in the working bibliography at the end of 
the book, and Korovin’s own 1924 volume, which was in eclipse for many 
years, is mentioned in both places. 

Detailed institutions of international law appear in the works of Koro- 
vin's eolleagues, whieh follow his general exposition. Judge Kozhevnikov 
writes on treaties to say that the unehanging tradition of Soviet diplomaey 
is to struggle against the reaetionary revision of treaties, and that no 
revision of the United Nations Charter is acceptable if it has the tendency 
of shaking the foundation of the organization, namely, the unanimity of the 
great Powers in the Security Council. Judge Krylov writes on the Inter- 
national Court in eritieal terms of its opinions in the Corfu Channel case, 
the Morocco case between the United States and France, the advisory opin- 
ions on the Peace Treaties and South African trusteeship, but he finds it 
possible to add that ‘‘the Court has in many cases issued a correct decision 
and given well founded advisory opinions."' 

The lesser-known authors treat the details of territory, citizenship, sub- 
jects of international law, and foreign policy agencies. Airspace is claimed 
to be the territory of a state to an unlimited height above its Jand and 
territorial waters, including both troposphere and stratosphere. Nothing 
is said of the problem of Sputnik navigation. The Chicago Convention 
of 1944 is denounced because ‘‘it conflicts with the sovereignty of states 
over air space." The Arctic sector principle, long espoused by the 
U.S.S.R., is declared inapplicable to the Antarctic, since the littoral states 
are thousands of kilometers from the Antarctic Continent. From this it 
is argued that the question of the Antarctic regime must be decided by 
taking into consideration the rights and interests of all interested states, 
and 

None of the states now pretending to rights to decide the questions of 


the regime of the Antarctic have any better reasons (historical, eco- 
nomic, political or legal) than has the U.S.S.R. 
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Asylum is considered from the point of view of its purpose. If it aids 
one working for revolution in his homeland, it is legal. If it aids one 
fleeing the U.S.S.R., it is aggressive and reactionary. The asylum given 
in the U. S. Legation in Budapest to Cardinal Mindszenty is denouneed as 
illegal in international law, although it is admitted that the right of asylum 
is recognized in Latin America. Extradition is likewise considered from 
the point of view of the purpose to be achieved. It is hailed as progressive 
when used between Eastern European states to assist in punishment of 
dissidents, but denounced when used for reactionary purposes as a means 
of political struggle between states. 

Professors Jessup, Lauterpacht and Scelle are eritieized for trying to 
broaden the circle of subjects of international law to include international 
organizations and physical persons. It is admitted that international or- 
ganizations can have wide powers, even like those of a subject of interna- 
tional law, but they eannot be considered to be the same as the states that 
create them, for to be a subject of international law one must have terri- 
tory and population, and an international organization has neither. 

This volume will undoubtedly be translated by foreign offices and seruti- 
nized for its hints as to future Soviet policies. Professor Korovin wrote 
long ago in reviewing Taracouzio’s book, The Soviet Union and Interna- 
tional Law, that an error had been made in supposing that Soviet profes- 
sors spoke for their government in their treatises. Surely a line must be 
drawn between a professor and the Soviet Foreign Ministry, but Soviet 
review procedures are such that a manuscript as important as the present 
one could hardly be published until it had been eriticized and approved by 
the political authorities. It may be repudiated, but its general tenor sug- 
gests the direction of Soviet foreign policy in the post-Stalin era. 


JOHN N. HAZARD 


Chung-kuo yü kuo-chi-fa (China and International Law). Vol I. By 
Tang Wu. Taipei, Taiwan: Chinese Cultural Publishing Commission, 
1957. pp. xxii, 274. NT$17.00. 


This book is one of the newest additions to the Chinese literature on 
international law. The author is a Chinese eareer diplomat with wide 
experience and is now the Chinese Minister to Liberia. 

This volume, the first of four volumes of the work, contains nine chapters 
dealing with the historical background, the basis, the theories, the rules and 
the supremacy of international law (Chapters 1 to 5), the organization and 
members of the international eommunity (Chapters 6 and 7), and the 
problems of recognition (Chapters 8 and 9). It took the author almost 
four full years to complete his manuscript (Preface, p. ii), and, as evi- 
deneed by the extensive footnotes, there is really a great deal of laborious 
work involved. 

It is especially gratifying to the reviewer to see that the author shares his 
ideal of making good use of Chinese source materials side by side with those 
usually available to seholars in the West. Certainly, the author has 
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rendered a valuable service by setting straight certain essential facts con- 
cerning some of the most controversial problems of international law in 
China's international relations during recent years, such as the closure of 
the seaports of the Chinese mainland (pp. 264—268). 

However, there are several points upon whieh seeond thought might be 
helpful. First of all, the content of the book does not seem to justify the 
title. When one reads the title '^Chung-kuo yü kwo-chi-fa," he would be 
naturally inelined to believe that it must be a specialized book like Jean 
Esearra's La Chine et le droit international (Paris, 1931), dealing with 
China's special problems of international law. As a matter of fact, this 
book is not so specialized, but is à general treatise on international law, 
with occasional references to China. 

Some terms used by the author are rather of a novel type of doubtful 
value. For instance, he advocates the use of the term ‘‘State under inter- 
national law’’ in place of the simple word ‘‘State’’ for the ‘‘convenience 
of study" (p. 185), and so he did (pp. 186; 215). He cites J. L. Brierly’s 
Law of Nations in support of his contention, but a check on that book re- 
veals that Brierly has never used such a term. The nearest inference is 
probably this subtitle: ‘‘General Notion of States in International Law” 
(Italics are reviewer’s) in Chapter IV thereof. 

The author seems to be fairly objective throughout the whole volume, 
although marked nationalism and patriotism are understandably visible 
here or there. It is a commonplace for Chinese writers to use the first 
person instead of the third person, and the present author makes no ex- 
ception to this practice (pp. 11, 15, 17, 29, 31, 34, 87, 41). These and other 
similar technical defects can easily be eliminated when the book comes up 


for revision in the future. 
SAMUEL SHIH-lSAI CHEN 


Interpretacja Traktatow (Interpretation of Treaties). By Ludwik Ehr- 
lich. Warsaw: Wydawnictwo Prawnieze, 1957. pp. 235. 


In 1928 Professor Ehrlich delivered a series of lectures at The Hague on 
the interpretation of treaties, which were published in the Recueil des 
Cours de l’Académie de Droit International in 1929. The present book is 
a new treatment of the subject from a different perspective. In it the 
author traces the history of the principles of the interpretation of treaties 
to Cieero's De Officiis, while in the Hague lectures the historical part be- 
gan with Gentilis. In addition, the years 1929-1956 have produced 
numerous new judicial decisions, In particular some sixty rulings on the 
interpretation of treaties by the Permanent Court of International Justice 
and numerous theoretical works, including the Draft of the Convention on 
Treaties with a commentary prepared by the Harvard Research in Interna- 
tional Law, the discussions of the Institut de Drow International at its 
sessions at Bath (1950), Siena (1952), and Granada (1956), and many 
monographs and major works containing chapters on the subject. Al- 
though no change has been made in the organization and arrangement of 
material of the present book, it is substantially a new work. 
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The work consists of six chapters: I. The Problems of Method; II. 
History; III. Fundamentals; IV. Necessary Premises of the Interpreta- 
tion of Treaties; V. Search for the Intention of the Parties in the Text; 
and VI. Search for the Intention of the Parties Beyond the Text. The 
fundamental fact which in the last analysis determines, according to the 
author, the rules of interpretation of treaties is the co-existence of 
sovereign states which can be bound only by their own will. Consequently 
he takes a different position from Professor Hyde, according to whom 
‘it is the contract which is the subject of interpretation, rather than the 
volition of the parties." Professor Ehrlich, proceeding from the prin- 
ciple of good faith, states that ‘‘international agreements must be in- 
terpreted ...so as to bring about the result which the parties to the 
agreement really intended... .'" In his search for the rules of interpre- 
tation leading to the discovery of the real will of the parties Professor 
Ehrlich points out that 


it so often happens that many different men and groups of men take 
part in drafting what ultimately becomes the text of a treaty that the 
conception of the will of the parties must in each particular case be 
understood in the light of the peculiar circumstances of the case. 


Consequently there are no hard and fast rules of interpretation of inter- 
national treaties. ‘‘Common rules of international law offer only certain 
presumptions which are recognized in practice but may be rebutted in any 
individual ease." In each ease the criterion for the acceptance or re- 
buttal of an interpretation of the text of a treaty is the will of the parties. 

The historical part of the book has been enriched by an analysis of the 
views of several authors who were not included in the 1929 version. In 
addition to the analysis of Cieero, Professor Ehrlich has included one of 
medieval canon law, of the views of important canonists (Bartolus, Baldus 
and Panormitanus), of the Polish jurist Przyluski, of the views of Zwinger, 
whose work Theatrum vitae humanae (1565) contained a chapter on the 
interpretation of treaties and was used by others, among them Gentilis. 
Among the new material important for the tracing of the history of 
jurisprudential writings on the subject the author also discusses the 
De foederum iure by Besold, a less well-known but important jurist of 
the seventeenth century. 

An extensive summary in English adds to the value of the book which 
thus is made useful to a publie not conversant with Polish. 

There is no need to stress the importance of the subject which is one of 
the pivotal questions of international law, where agreements between 
states are the principal source of its growth and development. Clarity 
of exposition, consistent reference of the argument to the basic principles 
of international law, and constant illustrations of the argument by inter- 
national practice and literature make this book an outstanding addition 
to the literature of international law. 

KAZIMIERZ GRZYBOWSKI 
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Le Riserve nei Trattati. By Edoardo Vitta. (Université di Torino 
Memorie dell’Istituto Giuridico, Memoria XCVII.) Torino: G. Giappi- 
chelli, 1957. pp. 154. L. 1400. 


About five years ago the controversial advisory opinion of the Inter- 
national Court of Justice, by an almost evenly divided court, on Reserva- 
tions to the Convention on Genocide (1951), the different conclusions 
reached in the matter of reservations to multilateral treaties by the Inter- 
national Law Commission at its third session (1951), and the somewhat 
inconclusive Resolution 598 (VI) of the General Assembly on reservations 
to conventions negotiated under the auspices of the United Nations (1952) 
caused a flurry of writings in which the whole topie of reservations to 
multilateral treaties was hotly, even though not always competently, 
debated. The entire subject has now been reconsidered in a calmer and 
more detached view in this valuable book by Professor Vitta. While he 
shares the interest of most Italian scholars in the theoretical aspects of 
international law, his exposure to common-law technique and thinking 
during several years of his life outside of Europe, has taught him to 
subordinate strictly logical considerations to the hard realities of inter- 
national life. No wonder, therefore, that in this monograph on an in- 
tensely practical subject he has given due consideration to the fact that 
the number of multilateral conventions as well as the number of states 
eligible to become parties to them has greatly increased and that, as a 
consequence, the number of possible conflicts with regard to each of a 
multilateral treaty’s provisions has increased to an even greater extent. 
This is the reason why international organizations, under whose auspices 
most of the multilateral conventions have been drafted and negotiated 
(e.g., the Organization of American States and the United Nations), have 
sought ways and means whereby the lack of assent to some minor point 
by all of the prospective parties should not prevent the convention from 
acquiring binding force, at least as to the major provisions, among all the 
states that are in agreement as to the latter. These practical considerations 
underlie the various attempts at circumventing, if not altogether departing 
from the so-called classical theory of reservations, which maintains that 
a state entering a reservation to a convention may not become a party 
to the convention unless all the other parties have assented to such reserva- 
tion on its part. 

Rather than expressing his own views on the subject, Vitta in the 
present work seeks to set forth the subject in a clear and systematic 
manner. Thus, the first chapter of his work (pp. 7-58) describes and 
classifies the various types of reservations (1.e., reservations during negoti- 
ation, upon subscription and upon ratification of or adhesion to a multi- 
lateral convention). The second chapter (pp. 59-96) explains the differ- 
ences in nature and effect between the various types of reservations. The 
third chapter (pp. 97-142) analyzes the nature and scope of the various 
devices adopted to give effect to treaties even though reservations entered 
into by some members have not been assented to by all other parties, the 
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speeifie results which those devices seek to achieve and the extent to which 
they are valid under present rules of international law. 

Vitta's work gives a clear, orderly and complete picture of a topie which 
is presently in a state of flux. It would be presumptuous to hope for more 
at this time in view of the almost hopeless state of confusion into which 
the entire topie of reservations to multilateral treaties has been thrown. 


ANGELO PIERO SERENI 


Collective Security under International Law. By Hans Kelsen. (U. S. 
Naval War College, International Law Studies, 1954. Vol. XLIX.) 
Washington: U. S. Government Printing Office, 1957. pp. vi, 275. Index. 
$1.75. 


Professor Kelsen's high standing as a scholar is sufficient to commend 
in advance any volume that comes from his pen. But in this ease he has 
chosen a subject that will at once challenge attention. The main function 
of the volume, in the words of the author, “‘is to show that collective se- 
curity is an essential function of law,’’ that it is ‘‘by its very nature a 
legal problem.’’ A generation ago there were many in high places to 
contest the thesis. Today the bitter lesson of two world wars has estab- 
lished the principle for practical purposes, in spite of the difficulty of 
putting it into practice. But the legal aspects of the thesis remain to be 
clarified, and this is what Professor Kelsen does with all his power of legal 
analysis and systematic presentation. 

After a survey of the different degrees of collective security, dealing 
chiefly with the peaceful settlement of disputes and the removal of the 
causes of the illegal use of force, the author proceeds to distinguish between 
collective security under general international law and under particular 
international law. The distinction is a bit subtle, but 1t amounts to the 
distinction between customary law and treaty law when not all of the 
states are contracting parties. Under the head of ‘‘particular interna- 
tional law’’ the chief problem is the definition of aggression, which the 
author analyzes in all of its possible forms, distinguishing between methods 
of defining aggression and presenting clearly the difficulties in determining 
the aggressor. This is followed by an equally careful analysis of sanc- 
tions and of preventive measures, and under this head a discussion of the 
problem of disarmament. 

The volume, being closely reasoned, is hard reading in places and the 
reviewer wishes that some of the illustrative material in the extensive 
notes might have been woven in the text. But we must be grateful for 
what we are given, an acute analysis of a fundamental principle, the ap- 
plieations of which we ean make from our own knowledge of recent 
history. 

C. G. Fenwick 
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Evolution or Revolution? The United Nations and the Problem of Peace- 
ful Territorial Change. By Lineoln P. Bloomfield. Cambridge: Har- 
vard University Press, 1957. pp. xii, 220. Index. $4.50. 


The United Kingdom has long surpassed the United States in producing 
polished little books packed with big ideas. The volume reviewed here 
is one of the few Ameriean produets that ean be said to have attained this 
admirable standard. It is a closely reasoned, gracefully written, and 
mercifully brief essay on the age-old problem of peaceful change, with 
special emphasis on the contributions of the League of Nations and the 
United Nations. 

While the author recognizes that the term peaceful change can be, and 
has been, stretched to cover many different functions, he quickly sets the 
reader straight by defining precisely what he intends to focus on: ‘‘the 
transition of territories from one international political and legal status 
to another, primarily by nonviolent means.’’ The first chapter is a philo- 
sophical eurtain-opener followed by four chapters on the League of Nations 
experience and three on the United Nations. Then come two chapters 
on the legal aspects of the problem and finally two on the implications of 
the study for United States foreign policy. 

The marrow of the author’s thesis can best be conveyed by summarizing 
some of his principal conclusions. He suggests, for example, that the 
major factors that have determined the success of peaceful settlement 
efforts include: (1) whether there is a ‘‘direct clash of interests between 
hostile great powers’’; (2) the ‘‘magnitude of the problem to the parties’’; 
(3) the ''degree of intensity of feeling generated by an issue"; (4) 
whether the United Nations is involved; (5) whether there is ‘‘prior agree- 
ment among the parties"; and (6) whether the societies involved ‘‘are 
pursuing finite goals which .. . ean be negotiated peacefully.” This 
list does not pretend to be exhaustive, but it does present a revealing and 
useful line of reasoning. Perhaps the most conspicuous omission is the 
factor of whether the major, as well as other, powers, when they are not 
directly involved, use their influence to encourage peaceful settlement. 

The author is somewhat less clear in telling us where he stands on the 
general usefulness of the United Nations in the cold war. In one place 
(p. 133) he says; ‘The value of the United Nations in the East-West 
conflict in terms of peaceful settlement... , peaceful change . . . , and 
universal collective security . . . is highly questionable." In another 
plaee, (p. 128) he praises the United Nations for extraordinary achieve- 
ments in one of the most threatening cold war situations: ‘‘In Korea it 
blocked violent change and brought about peaceful change in the South.’’ 
Further down the same page, he adds the modifying note, ‘‘The one act 
of ‘displacement’ was the defeat of the communist attempt to alter the 
deadlocked status quo in Korea, but this ranks as collective security 
action, and was certainly not peaceful change on either side." One does 
not blame the author, of course, for experiencing some difficulty on this 
point, for this is a most complex experience to appraise. Those who have 
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emerged with simpler conclusions have seldom equaled Mr. Bloomfield’s 
understanding of the problem. 

Despite the author's emphasis on his praetieal realism, perhaps the most 
striking aspeet of his work is his eonelusion that & standard and a eom- 
munity above the nation-state are not only desirable but feasible and 
presently emerging: ‘‘It is often helpful and necessary to set... [al] 
presumptive fusion of goals against the partieular interests of members, 
as the standard to which they should aspire and even conform.’’ ''Above 
all, it (the United Nations) ean work to create new building blocks of 
international community from which organization and law will follow.”’ 
It is heartening to find a practitioner who sees the faint strands of common 
interest that are beginning to thread their way across national boundaries, 
as well as the undeniably stronger loyalties that are still entwined about 


the individual nation-state. 
H. FELD HAVILAND, JR. 


Die Vercinten Nationen und die Nichtmitglieder. By Josef Söder. Bonn: 
Ludwig Röhrscheid Verlag, 1956. pp. 283. DM. 24. 


The problem of relations with non-member states has troubled most if 
not all international organizations in recent decades, especially the League 
of Nations’? and the United Nations. The provision in the League Cove- 
nant relating to this matter (Artiele 17) was very mild and was never 
invoked—it would probably have had no effect in any ease. The pro- 
vision in the United Nations Charter (Artiele 2, paragraph 6) dealing 
with this matter is extra-legal, pretentious, and purely political. It has 
not so far had any effeet. 

Dr. Sóder's monograph is thorough, competent and intelligent. The 
author deals with the position of the United Nations in general mterna- 
tional organization, the aims of the United Nations, procedure, and then 
the constitutional and practical position of non-members in (sic) the 
United Nations, broken down by referenee to general and special organs 
thereof. A further section deals with the purely juridical aspects of the 
matter. 

The author reaches the wise conclusion that much remains to be done 
in this matter or, in fact, that we do not know exactly where we stand 
in relation thereto. He gives us a splendid start in this research. 


Pirman B. POTTER 


Les Nations Unies et la Conservation des Ressources de la Mer. By 
H.Ph.Visser "T Hooft. The Hague: Martinus Nijhoff, 1958. pp. vi, 
426. Index. Gld. 24. 


The present volume, appearing on the eve of the Geneva Conference, 
is still of great value for an interpretation of the work of the Conferenee 
in spite of the vast documentation and the record of the exhaustive dis- 


1The League and Other International Organizations (Geneva: Geneva Research 
Centre, 1934). 
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eussions that marked the attempt to formulate new laws of the sea. The 
author has the happy faculty of formulating principles in elear and 
speeifie terms, and the equally happy faeulty of proposing elear and 
definite eonelusions for the problems before him. 

By way of background for the study of the conservation of the resources 
of the sea, Part One of the volume enters upon an analysis of the general 
problem of codification, which might, indeed, prove to be a useful intro- 
duetion to any other study of an attempt to modify existing traditions 
to the new needs of the international eommunity. In this eonneetion the 
examination of the distinction between ‘‘codification’’ and ''progressive 
development’’ is shown to be without adequate basis, and it has now been 
rejected in the practical work of the International Law Commission. 

Part Two enters upon a ''ease-study in codification,” di.e., the work of 
the International Law Commission in handling the problem of the con- 
servation of natural resources. Here the study directs itself to the 
concrete aspects of the situation, the powers of the coastal state and the 
modern eonditions justifying certain extensions of coastal waters; the 
claims made at Mexico City in 1956 and at the Conference at Ciudad 
Trujillo; the urgency of codification and the principles adopted at the 
Rome Conference, and the final draft of the International Law Commis- 
sion. Part Three presents the problem of codification in its political 
setting, the elements involved and the ‘‘encounter,’’ as the author de- 
scribes it, between the general interest and political realities. 

To be commended is the English version of the Table of Contents which 
follows the French text, enabling those whose knowledge of French is less 
complete to segregate a particular issue which they wish to study more 


in detail. 
C. Q. Fenwick 


Soviet Satellite Nations: A Study of the New Imperialism. A Symposium 
Edited by John H. Hallowell. Gainesville, Florida: Kallman Publish- 
ing Co., 1958. pp. 244. $3.00. 


Stiff resistance to Soviet expansionist military schemes will prevent 
their realization. On the other hand, when there is chaos already ex- 
isting in an area bordering the U.S.S.R., Soviet troops appear. This is 
the eonelusion of several authors in Professor John H. Hallowell's sym- 
posium on Soviet polieles, both within satellite areas and beyond to 
non-Satellite border states. Authors on the Middle East, India and 
China suggest that Comintern doetrine bears rereading to understand 
eurrent Soviet policies. They indicate Soviet intent to join with native 
bourgeois elements in ousting feudal forees before any attempt to estab- 
lish Communist parties as monopoly rulers. Soviet troops ean be relied 
upon to remain outside the Middle East as long as Nasser retains power, 
and likewise India will not be marked for invasion while Nehru and the 
Congress are popular and prevent chaos. 

This and other insights make Hallowwell’s volume valuable, even though 
the rush of events has already dated it. George Lenczowski’s chapter on 
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the Middle East will naturally attract most attention. He finds that 
Communism as an ideology in the area has primary appeal to educated 
and semi-edueated city dwellers, and not to agricultural workers or the 
poor. These elements join Communism because it offers in their minds 
a way to pay back the West for setting up Israel and perpetuating certain 
elements of colonialism. This and not any deep-seated desire for adoption 
of Soviet-type societies motivates them, and there are few deterrents 
such as attachment to civil liberties in Arab society to provide the re- 
straint to Communist-inspired united fronts which one finds in the West. 

Indian intellectuals are moved to sympathy with the U.S.S.R. for 
other reasons in the eyes of Gene D. Overstreet. He suggests they favor 
the Soviet Union over the United States because of the former’s lower 
standard of living which makes it appear to possess a purer, & more 
‘*spiritual,’’ technology, one which is more worthy of imitation. If this 
be true, it is evident how much we Americans have to learn in drafting 
our information programs for Asia. 

For the areas already within the Soviet orbit the authors present 
similarly arresting ideas. Hannah Arendt suggests that post-Stalin re- 
laxation is due not to pressure from below but because purge policies 
ereate prohibitively high costs in human material. She excludes multi- 
party systems as a possible entering wedge for democratic forces in these 
areas because of Continental attitudes toward parties. She finds such 
forces rather in the workers’ councils. Zbigniew Brzezinski foresees no 
real advanee of democratic forees in Poland because in his view the 
Soviet system requires acceptance of the primacy of the U.S.S.R. and the 
dictatorship of the proletariat as defined by the U.S.S.R. Edward Taborsky 
sees no liberalization in Czechoslovakia because the rulers need Soviet 
support to stay in power, and further, as opportunists, rather than Com- 
munist enthusiasts like Tito, they have no interest in developing Com- 
munism as a living program. He finds that only real believers are 
innovators, 

Symposia provide such varied fare that no review ean do justice. 
Suffice it to say that this book is challenging in presenting sometimes 
unsuspected elements that make for Soviet success and failure along her 


frontiers. 
JoHN N. Hazarp 


American Foreign Policy, 1950-1955. Basie Documents. Department of 
State, General Foreign Policy Series 117 (Publication 6446). Wash- 
ington, D. C.: U. S. Government Printing Office, 1957-58. Vol. I: pp. lx, 
1708; Vol. II: pp. Ixxxv, 1709-3245. Index. $5.25 each; $10.50 a set. 


These volumes inaugurate an annual series, compiled at the request of 
the Secretary of State, which is as useful as a collection as it is revelatory 
of what the Government regards as foreign policy. Action or the position 
taken on nearly 200 subjects are set forth in 997 documents, which in many 
cases continue the record of the Senate Committee on Foreign Relations, 
A Decade of American Foreign Policy: Baste Documents, 1941-49. The 
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selective assembling of these papers by the Historical Division of the 
Department of State provides a record of the matured decisions on the 
numerous questions which have come before it. Almost any inquirer will 
find the selection as satisfactory or more so than one he would whip up 
for himself on a subject. A very large number of subjects are covered 
not only by the decisive documents but also the explanatory or expositional 
statements by officialdom at the time. 

The period covered by the book includes part of the tenures of two 
Presidents and two Secretaries of State. Their State of the Union 
messages and speeches on the principles and objectives of foreign policy 
are not as sharply contrasted as their known personalities. Throughout 
the 20 parts into which the book is divided the continuity of policy is more 
evident than its divergence under different hands. On the other hand, 
volubility in 1950-52 was considerably less than in 1953-55, notwithstand- 
ing that this record includes, for example with treaty texts, relevant 
messages, reports and excerpts from hearings, as well as liberal reprints 
from news conferences. 

No incident, negotiation or transaction occurring within the period is 
omitted, to the best of the reviewer’s recollection. Treatment varies from 
the bare records in such matters as the Oatis or Vogeler cases, the Goa 
comment, the Habomai Islands incident, to the essential documentary 
story of Korea from invasion to armistice. The quantity and diversity 
of this material raises the question of where ''foreign poliey'' may be 
found. Everything in this book is presented officially as American 
foreign policy, and we may accept the claim if we grant that some docu- 
ments establish, define or record foreign poliey while others apply it 
or exemplify its exercise. 

The book contains 45 treaties to which the United States is a party, each 
accompanied by one to three related pieces in the nature of glosses. There 
are aS many treaties to which the United States is not a party, but the 
existence of which affects its interests or relations, the whole complex of 
European regional arrangements, the Middle East internal and external 
arrangements, and the Bandung Conference of April 24, 1955, being 
typical. Nearly 75 resolutions of the United Nations are printed, a third 
of them relating to the functioning of the Organization and the rest deal- 
ing with matters like Trieste, Palestine and Korea; the United States 
took a position on them all. There are some 50 enactments of Congress 
and Executive Orders, some declaring a position, others authorizing action 
with or without appropriations. Add half a dozen resolutions of the 
Organization of American States and some papers of the International 
Court of Justice, as well as all the reports and other papers related to the 
foregoing documents, and it appears that about half of the material 
that presents a 6-year record of American foreign policy is derived from 
areas recognized in international law. 

The rest seems to be definable as the product of bilateral or multilateral 
diplomacy. Bilateral application of foreign policy is confined to a few 
states, Canada, Japan, the Philippines, the Communist bloe for incidents. 
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By 1950 the Ameriean position toward the Soviet Union was total oppo- 
sition to amoral Communist methods, aetive insistenee on military su- 
periority against anticipated attack, and relative ineffectiveness against 
the many phases of subversion. Opposition to Communism and its posited 
threat of violence permeate American foreign policy as displayed in this 
book, showing their effects in the security, economie and foreign aid ac- 
tivities, as well as relations with Latin America. With other states 
agreement was easily reached. With the Soviet Union, on either the 
bilateral or multilateral plane, negotiation was tortuous and indecisive 
and agreement so unreliable that American frustration was more frequent 
than satisfaction. These papers exhibit the Soviet technique in gaining 
its way. Moscow is at once rigidly legalistic, meticulously procedural and 
also completely disregardful of all rules or customs; the ambivalence of 
Soviet tactics very often precludes resolution of questions readily solvable 
with any other type of state. These deliberately erratic and vagarious 
practices make for the uncertainty which the Soviet Union uses to pursue 
its own policy. The pattern is evident throughout these papers, whether 
the deal is with Moscow alone or in association with others. When the 
Soviet Union is in the negotiation, which is much of the time, neither 
the rules of law nor the reasonable precepts of diplomacy are much in 
evidence. 

The 20 parts into which American Foreign Policy: 1950-1955 1s divided 
geographically cover the world both in bilateral and in multilateral rela- 
tions. The United Nations, the peace settlements, the North Atlantic 
Treaty Organization, the European regional arrangements, the worldwide 
security system, disarmament, atomie energy, most of the economie sector 
are in the multilateral framework of foreign policy. Only in conference 
communiqués is this adequately reflected, for the selection of documents 
is quite rigidly confined to the American side of the matter. The excellent 
and extensive footnotes, however, provide citations to follow the positions 
of other participants. They do more, by providing background, eross- 
citations and in binding together related material such as various phases 
of Germany's re-advent into the family of nations. 

Denys P. MYERS 


The Changing Environment of International Relations. A Major Prob- 
lem of American Foreign Policy. By Grayson Kirk, Harrison S. Brown, 
Denis W. Brogan, Edward S. Mason, Harold H. Fisher, and Willard 
L. Thorp. Washington, D. C.: The Brookings Institution, 1956. pp. 
x, 158. Index. $2.50. 


Indian Foreign Policy, 1947-1954. A Study of Relations with the Western 
Bloc. By J. C. Kundra. Gróningen (Netherlands): J. B. Wolters, 
1955. New York: Institute of Pacific Relations, 1956. pp. xi, 239. 
Index. $4.50. 


The distinguished and diseerning leeturers in the 1956 Brookings Leeture 
Series take up various aspeets of the profound changes taking plaee in the 
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framework of international relations as the result of dynamic forces, most 
of whieh, as President Robert D. Calkins points out in his Foreword, 
‘would be in existence even if the cold war did not exist'' (p. vii). The 
common aim of the contributors is to analyze the effects of these forces 
during the near future and their probable impaet on Ameriean foreign 
policy problems. Much stress is laid, of necessity, on the aspirations of 
the new nations of Asia and Africa. The chapter topies are ‘‘Mass 
Aspirations and International Relations’’ (Grayson Kirk); ‘‘Science, 
Technology and International Relations” (Harrison S. Brown); ‘‘ Conflicts 
Arising Out of Differing Governmental and Political Institutions’’ (Denis 
W. Brogan); ‘‘Emerging Requirements for an Expanding World Econ- 
omy’’ (Edward S. Mason) ; ‘‘ Asian Cooperation with the West: Conditions 
and Expectations’ (Harold H. Fisher); and ‘‘American Interest in 
Asian Development" (Willard L. Thorp). Of these contributions, those 
of President Kirk and Professor Fisher are, perhaps, the most basie chal- 
lenges to our thinking. 

Dr. Kundra’s study of India’s foreign policy is scholarly, detailed and 
calm in its approach. It emphasizes India’s relation with the leading 
Western Powers, especially ‘‘where these relations influenced India’s 
attitudes and actions with regard to the West" (p. vii). A very helpful 
and extensive introductory chapter provides ‘‘A General Background to 
Indian Foreign Policy,” dealing with India's history, geographical po- 
sition, and the thought pattern of the Indian people and the ideological 
position of the ruling party from 1947 to 1954, The other chapters deal, 
respectively, with ‘‘Indian Foreign Policy—Reasons, Aims and Purpose,’’ 
‘The Western Bloc, India and the Alliances,” ‘‘Indo-American Relations," 
and ''India and the Commonwealth," and ''Conelusion." The book con- 
tains many important statements on Indian foreign policy towards the 
West and deals with the actions taken by the Government of India in 
pursuance of that policy. This carefully and fully documented study— 
with numerous references to Indian source material not easily available 
in this eountry—ean only be of great profit to the American student of 
world affairs in general and of the bases of American foreign policy in 
particular. 

JOHN BRowN Mason 


Control of Japanese Foreign Policy: A Study of Civil-Military Rivalry, 
1930-1945. By Yale Candee Maxon. (University of California Publi- 
cations in Political Science, Vol. 5.) Berkeley and Los Angeles: Uni- 
versity of California Press, 1957. pp. viii, 286. Index. $6.00, cloth; 
$5.00, paper. 


This book is what its subtitle suggests, and more. In the ‘‘doing,’’ its 
author not only has dealt with the socio-political structure of the Japanese 
state, with law and with polities, but has ventured into the realms of 
political philosophy and speculation, and has essayed the róle of eritic 
and teacher. 
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Dr. Maxon served for three months in 1946 as official interpreter for 
the interrogations of General Tojo. He has made extensive study of 
Japanese documents, of American documents, and of ''General Works,” 
accounted for in 34 pages of footnotes and an interesting section (15 pages) 
dealing with ''bibliography."' 

The pen may or may not be mightier than the sword, but matured 
traditions are in many contexts more likely to be effective than is a newly 
uttered constitutional Edict. Much depends on ‘‘whose’’ and ''wheres."' 
In Japan there were, as of 1930, two constitutions, one that of tradition, 
in which government and politics were the business of the feudal lords 
and the essentially military aristocracy, the other the written document 
in which, by gift of the Emperor in 1889, the country had been made a 
constitutional monarchy. 

During the decade which followed World War I, practice in accordance 
with the written Constitution appeared to have become the accepted order; 
but after 1930 and first conspicuously signalized in the Manchuria inci- 
dent, the military services, the Army in particular, took the bit in their 
teeth or, as Secretary of State Stimson put it, ‘‘ran amok’’; and by 1941 
those Services were in full control. It was the military element that 
engineered the Manchuria incident, the China incident, Pearl Ilarbor and 
dapan's róle in World War II. The duality which prevailed in Japan's 
governmental functioning was a phenomenon little perceived and less 
understood outside of Japan. 'To some Western minds it was incompre- 
hensible. 

The account which Dr. Maxon gives of what occurred in the struggle 
for control of foreign policy is a story of politics infra, inter and supra, 
of policies dictated by extremists, of ‘‘government by assassination,’’ of 
decisions made in ignorance of essential facts and under pressures of fear, 
of confusion of loyalties, and finally, in the face of military defeat and 
with courageous intervention by the Emperor, of regaining of their 
rightful position by the lawfully constituted authorities. 

In his deploying of facts—unduly many, perhaps—the author has been 
on the whole objective, but in some of his obiter comments, there are indi- 
eations that subjectively he is anti- the military. 

Once upon a time in reply to a question set by this reviewer, a 
Chinese schoolboy wrote: ‘‘Sovereignty is an invisible [sic] something 
which sometimes appears where it does not seem to be.’’ In any attempt 
to locate the ultimate source of authority in Japan during the 1930-1940 
decade, that weird definition might well be considered. And, for an en- 
lightening example of the difference that there may be, in the governing 
process, between theory and practice, one may well turn to this book 
which, well explained in the author’s preface and its table of contents, 
well summed up in a chapter (VIII) of conclusions, and well indexed, may 
safely be recommended to students and teachers of history, of law, of 
polities, and of Far Eastern affairs. 

STANLEY K. HORNBECK 
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La Etica Colonial Española del Siglo de Oro. By Josef Hóffner. Span- 
ish translation by Francisco de Asis Caballero. Introduction by An- 
tonio Truyol Serra. Madrid: Ediciones Cultura Hispániea, 1957. pp. 
xxxiv, 073. Index. 


This German work, published in Spanish translation, on the colonial 
ethies of Spain's Golden Century, investigates the Spanish discovery and 
eonquest of America primarily from an ethical point of view. As the 
Spain of the sixteenth century stil had strong ties with the ideas of the 
Middle Ages, and as the Spanish Neo-Sceholastie theologians and jurists, 
although ‘‘modern,’’ continued the philosophy of St. Thomas of Aquinas, 
the author gives in the first part the historical-spiritual background of the 
conquest: the theocratic tendencies toward the universal rule of the Pope, 
the universalist tendencies toward the worldwide rule of the Emperor, the 
“orbis christianus"? as the continuation of the Imperium Romanum, the 
doetrine of the bellum justum, religious intoleranee against pagans, Jews, 
Arabs, and heretics, medieval ideas about slavery. 

The second part treats the historical-political background: the elash 
between two worlds, the ancient Indian eultures, the Spanish character, 
proud of their ‘‘limpio sangre," idealistic, heroic, imbued with the con- 
sciousness of a national mission for which Christianization and Hispanization 
were one and the same thing, pride, an enormous feeling of personal and 
national honor, deeply and sincerely Catholic. But there was also in the 
Conquistadores cruelty, the wish for glory, the insatiate thirst for power 
and gold, the disdain for non-military labor. 

The principal part shows in detail the awakening of the Christian con- 
science to which the survival of the Indian race in Latin America is due, 
the battle of ideas and in politics between the conquerors and the mission- 
aries who defended the human dignity of the Indians. There was already in 
1511 Padre Montesinos in Haiti taking a strong stand against the eonquer- 
ors. There was the great Bartolomé de las Casas, ‘‘el padre de los indios,” 
there were the missionaries who became scholars in the great Indian 
languages and cultures. And then the scholars carry the torch: Francisco 
a Vitoria, Domingo de Soto, Luis de Molina, Francisco Suárez. Starting 
from moral theology in their investigation of the problem of ‘‘the Indies,’’ 
discussing the different ‘‘titles of conquest’ opposed to the universal rule 
of the Pope or Emperor, defending Indian states and rulers as legitimate, 
recognizing the division of the world into sovereign states, insisting on the 
right to travel, defending the freedom of the seas, they became the founders 
of the ‘‘new science of international law?! long before Grotius, who heavily 
relied on them. 

The work is written with German ''Gründlichkeit,' with a truly amaz- 
ing knowledge of the original historical, philosophical and legal sources, 
and with perfect scientific impartiality and objectivity. The author at- 
tacks the ‘“‘black legend’’ which nowadays has been abandoned even by 
British historians. But he does not want to replace it with an equally 
anti-historical ‘‘rose legend.’’ He fully sees the inhuman atrocities which 
were committed, forced labor and the system of “encomiendas,” the negro 
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slave traffic. But all that had been done too by all the other colonial 
Powers. On the other hand, he recognizes the grandiose work Spain has 
done by the diseovery, Christianization and eivilization of the Amerieas. 
And he duly emphasizes that Spanish theologian-jurists took, under Spain's 
absolutism, a strong stand in favor of ideas which were not that of the 
state. 

This important book is timely; there is a certain analogy between the 
situation of the sixteenth century and our present epoch. The book should 
also contribute to doing away with the remnants of the ‘‘black legend'' as a 
prerequisite for a true Pan American ‘‘good neighbor" policy. Finally, 
the book is interesting to the international lawyer, as it shows the develop- 
ment of international law and its science. 

Josef L. Kunz 


BOOKS RECEIVED * 


Académie de Droit International. Recueil des Cours, 1956. Tome II (Vol. 90 of the 
Collection). Leiden: A. W. Sijthoff, 1957. pp. vil, 978. Index. FI. 40. 

AlShawi, Khalid A. The Role of the Corporate Entity in International Law. Ann 
Arbor, Michigan: Overbeek Co., 1957. pp. iv, 133. Index. $3.00. 

Altuğ, Yilmaz M. Turkey and Some Problems of International Law. (University of 
Istanbul, Institute of International Law and International Affairs, Pub. No. à.) 
Istanbul: Yenilik Basimevi, 1958. pp. 170. Index. 1635 Kurus; $2.50. 

Avram, Benno. The Evolution of the Suez Canal Status from 1869 up to 1956. .1 
Historico-Juridical Study. Geneva: Librairie E. Droz, 1958. pp. 172. Bibliography. 
Sw. Fr. 14. 

Beer, Samuel H., Adam B. Ulam and Associates. Patterns of Government. New York: 
Random House, College Department, 1958. pp. xvi, 624. Index. $6.75. 

Bowett, D. W. Self-Defense in International Law. New York: Frederick A. Praeger, 
1958. pp. xv, 294. Index. $7.50. 

Constantopoulos, D. S., C. Th. Eustathiades, C. N. Gradistas (eds. Fundamental 
Problems of International Law. Festschrift für Jean Spiropoulos. Bonn: Sehim 
melbuseh & Co, 1957. pp. xxxii, 471. 

Council of Europe. European Yearbook. Vol. IV. The Hague: Martinus Nijhoft. 
1958. pp. xxi, 708. Index. Gld. 37.50. 

Domke, Martin (ed.). International Trade Arbitration: A Road to World-Wide Co- 
operation, New York: American Arbitration Association, 1958. pp. i, 311. 
Bibliography. $4.50. 

Draper, G.LA.D. The Red Cross Conventions. New York: Frederick A. Praeger, 
1958. pp. ix, 228. Index. $0.00. 

Duclos, Pierre. La Réforme du Conseil de P Europe. Paris: R. Pichon & R. Durand 
Auzias, 1958. pp. 527. Fr. 3,980. 

Europ2an Coal and Steel Community. Recueil de la Jurisprudence de la Cour. Vol 
III. Luxembourg: Villa Vauban, 1957. pp. 258. 

Fifield, Russell H. The Diplomacy of Southeast Asia, 1945-1958. New York: Harpe: 
& Brothers, 1958. pp. xv, 584. $7.50. 

Friedrich, Carl Joachim. The Philosophy of Law in Historical Perspective. Chieago: 
University of Chieago Press, 1958. pp. x, 258. Index. $4.75. 

Golay, John Ford. The Founding of the Federal Republic of Germany. Chicago: 
University of Chicago Press, 1958. pp. xii, 299. Index. $5.00. 

Holloway, Kaye. Les Réserves dans les Traités Internationaux. Paris: R. Picho: 
& R. Durand-Auzias, 1958. pp. vi, 378. 


* Mention here neither assures nor precludes later review. 


822 THE AMERICAN JOURNAL OF INTERNATIONAL LAW (Vol. 52 


Institut Royal des Relations Internationales. Za Belgique et les Nations Unies. 
Prepared by a committee of the Royal Institute of International Relations. New 
York: Manhattan Publishing Co., 1958. pp. xii, 372. $3.00. 

Instituto de Derecho Internacional, Universidad Nacional del Litoral, Rosario, Argentina. 
El Derecho Internacional Interpretado por la Corte Suprema de la Nacion (1868- 
1956). Rosario, Argentina: Facultad de Ciencias Economicas, Comerciales y 
Politicas, 1958. pp. xviii, 285. Index. 

International Law Association. Report of the Forty-Seventh Conference held at 
Dubrovnik, 1956. London: 1957. pp. elxxviii, 454. 

Japanese Association of International Law. Japan and the United Nations. Report 
of a Study Group. New York: Manhattan Publishing Co., 1958. pp. xv, 246. $3.00. 

Lachs, Manfred. Umowy Wielostronne. Studium z Prawa Traktatowego. Warsaw: 
Państwowe Wydawnictwo Naukowe, 1958. pp. 347. Index. 

London Institute of World Affairs. The Year Book of World Affairs, 1958. Vol. 12. 
London: Stevens & Sons, 1958. pp. xvii, 472. Index. £2/2s. 

Möhring, Philipp. Die Internationale Regelung des Rechts der ausübenden Künstler 
und anderer sogenannter Nachbarrechte. Berlin and Frankfurt A. M.: Verlag 
Franz Vahlen, 1958. pp. 160. DM. 12. 

Moore, Ben T. NATO and the Future of Europe. New York: Harper & Brothers, 
1958. pp. xv, 265. $4.50. 

Morgenthau, Hans J. Dilemmas in Politics. Chicago: University of Chicago Press, 
1958. pp. x, 390. Index. $7.50. 

Robinson, Nehemiah. The Universal Declaration of Human Rights. Its Origin, Sig- 
nificance, Application and Interpretation. New York: Institute of Jewish Affairs, 
World Jewish Congress, 1958. pp. xxiv, 149. 

Schuman, Frederick L. International Politics. The Western State Systems and the 
World Community. (6th ed.) New York: McGraw-Hill Book Co., 1958. pp. xx, 
745. $7.50. 

Stebbins, Richard P. (ed.) The United States in World Affairs, 1957. New York: 
Harper & Brothers, 1958. pp. x, 411. Index. $5.50. 

Symbolae Verzijl. Présentées au Professeur J. H. W. Verzijl à L'occasion de son 
LXX-iàme Anniversaire. The Hague: Martinus Nijhoff, 1958. pp. viii, 453. Gld. 
24.75. 

Turin Center of Methodological Studies. Il pensiero americano contemporaneo: Scienze 
Sociali. Milan: Edizioni di Comunità, 1958. pp. xii, 392. Index. L. 4,000. 

——. dl pensiero americano contemporaneo: Filosofia—E pistemologia—Logica. Milan: 
Edizioni di Comunità, 1958. pp. xii, 342. Index. LL. 4,000. 

Ulloa, Alberto. Derecho Internacional Publico. Vols. I, II (4th ed). Madrid: 
Ediciones Iberoamericanas, S. A., 1957. Tomo I: pp. 694; Tomo II: pp. 569. Index. 

UNESCO, International Committee for Social Sciences Documentation. International 
Bibliography of Political Science. Vol. V. New York: Columbia University Press, 
1958. pp. 296. Index. $6.00. 

United States Department of State. Foreign Relations of the United States, 1939. 
Vol. V: American Republics. Washington, D. C.: Government Printing Office, 1958. 
pp. vi, 828, Index. $4.00. 

Foreign Relations of the United States, 1940. Vol. III: The British Common- 

wealth, the Soviet Union, the Near East and Africa. Washington, D. C.: Govern- 

ment Printing Office, 1958. pp. vi, 1028. $4.50. 

Foreign Relations of the United States, 1941. Vol. I: General; The Soviet 
Union. Washington, D. C.: Government Printing Office, 1958. pp. viii, 1,048. 
$4.50. 

Von der Heydte, Friedrich August Freiherr. Völkerrecht. Ein Lehrbuch. Vol I. 
Kóln: Verlag für Politik und Wirtschaft, 1958. pp. 376. Index. DM. 19.80. 
Waldoek, C. H. M. (ed.) British Year Book of International Law, 1957. New York: 

Oxford University Press, 1958. pp. 394. Index. $10.40. 

Zinner, Paul E. Documents on American Foreign Relations, 1957. New York: Harper 

& Brothers, 1958. pp. xxvi, 463. $6.00. 








PERIODICAL LITERATURE OF INTERNATIONAL LAW 
AND RELATIONS 


AMERICAN BAR ASSOCIATION JOURNAL, June, 1958 (Vol. 44, No. 6). Good Fences 
and Good Neighbors: Restraints on Immunity of Sovereigns (pp. 521-524, 591 593), 
William Harvey Reeves. 

, July, 1958 (Vol. 44, No. 7). We Must Go Forward: Law in the World 
Community (pp. 641-645), John J. Parker. 

, August, 1958 (Vol 44, No. 8). A Case Note: Eminent Domain under a 
Treaty (pp. 751-753), Robert B. Ely III. 

, SECTION oF INTERNATIONAL AND COMPARATIVE LAW BULLETIN, May, 1957 
(Vol. 1, No. 1). Hungary as Plaintiff (pp. 14-15), Sir Hartley Shaweross; Digest 
of Interesting International Law Cases in United States Courts 1956-1957 (pp. 18-21), 
William Roy Vallance. 

, July, 1957 (Vol 1, No. 2). Trademark Registration and Use—Comparative 
National Requirements (pp. 16-21), Rudolf Callmamn. 

, December, 1957 (Vol. 2, No. 1). Satellites and the Law of Space (pp. 4-7), 
Max Chopnick; Registration and Use in the Trademark Laws of Different Countries 
(pp. 18-21), Rudolf Callmann, 

, May, 1958 (Vol 2, No. 2). Law in the World Community (pp. 8-11), John 
J. Parker; The Foreign Claims Settlement Commission (pp. 12-19), Whitney Gillilland; 
Registration and Use in the Trademark Laws of Different Countries (pp. 20-25), 
Rudolf Callmann. 

, July, 1958 (Vol. 2, No. 3). Law Day—International (pp. 1-3), the editor; 
Geneva Conference on the Law of the Sea (pp. 10-21), Raymund T. Yingling; Recent 
Interesting International Law Cases and U. S. Treaty Developments (pp. 22-29), 
William Roy Vallance. 

AMERICAN JOURNAL OF CoMPARATIVE Law, Winter, 1958 (Vol. 7, No. 1). Control 
under the Euratom Compact (pp. 28-46), Hugo J. Hahn; Observations on Expropriation 
(pp. 86-89), Max Rheinstein, B. A. Wortley. 

ARBITRATION JOURNAL, 1958 (Vol. 18, No. 2). Enforcement of Foreign Arbitral 
Awards in the United States (pp. 91-97), Martin Domke. 

ARCHIV DES VOLKERRECHTS, July, 1958 (Vol. 7, Nos. 1-2). Alberico Gentili at the 
Admiralty Bar, 1605-1608 (pp. 3-23), K. R. Simmonds; Die Volkerrechtliche Stellung 
des Sueckanals und die Nationalisierung der Kanalgesellschaft (pp. 24—67), Erik 
Brüel; Das Problem der Inder in der Südafrikanischen Umion (pp. 68-87), Xurt 
Steinberg; Internationale Kontrollen (pp. 88-112), Hugo J. Hahn; Quelques aspects 
du probléme des Etablissements publics internationauz (pp. 113-119), Georges Langrod; 
Die Rechtsprechung des Verwaliungsgerichts der Internationalen Arbeitsorganisation 
1947—1957 (pp. 120-128), Franz Gamillscheg; Tagung des Institut de Droit interna- 
tional 1957 in Amsterdam (pp. 128-130), Walter Schátzel; VII Generalversammlung der 
Association Européenne pour l’Etude du Problème des Réfugiés (AER) 1957 in 
Arnheim (pp. 130-131), Walter Sehátzel; XIX” Conférence internationale de la Croiz- 
Rouge 1957 à la Nouvelle-Delhi (pp. 132-136), Henri Coursier; Internationaler 
Studienkongress über die Europüische Gemeinschaft für Kohle und Stahl 1957 (pp. 
136-138), William Henrichs; Kurs des Jahres 1957 der Académie de Droit international 
im Haag (pp. 138-143), Kurt Herndl. 

Tur BuLLETIN, June 3, 1958 (Vol. 6, No. 21). Difficult Problem Solved (p. 8). 

———, June 10, 1958 (Vol 6, No. 22). Germany an Integral Part of the Western 
World (pp. 1-2), President Heuss. 
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, June 24, 1958 (Vol 6, No. 23). Humanistic Politics (pp. 1-2), Elgar Alex- 
ander; Bundeswehr Reorganization—Disarmament Guiding Thought (p. 8), Franz J. 
Strauss. 

, July 8, 1959 (Vol. 6, No. 24). Towards Freer Trade (pp. 1-2), Ludwig Er- 
hard; Germany and ihe United Nations (pp. 6-7). 

, July 29, 1958 (Vol. 6, No. 27). Political Parleys (pp. 1-2); Bonn: UN is 
Proper Forum (p. 3). 

, August 5, 1958 (Vol. 6, No. 28). Summit Conference (p. 1); Regional Refer- 
enda Unconstitutional (pp. 1-2); Letter to Khrushchev (p. 3). 

La COMUNITÀ INTERNAZIONALE, April, 1958 (Vol. 13, No. 2). L'organizzazione e 
le Funzioni di governo della Comunità europea del carbone e dell'acciaio (pp. 239—263), 
Giuseppe Sperduti; I Metodi di Protezione degli interessi nazionali nelle Comunità eco- 
nomiche europee (pp. 264—273), André Gros; Organizzazione europea di Cooperazione 
economica—Dieci anni di attività (pp. 274-295), Cesidio Guazzaroni; Una nuova Fed- 
erazione nel Mar dei Caraibi (pp. 296-318), Veniero Babini. 

Der DONAURAUM, 1958 (Vol. 3, No. 2). Tirol ewischen Donau und Mittelmeer (pp. 
69-73), Franz Gschnitzer; Die Autonomie Südtirols im Lichte der italienischen Rechts- 
ordnung (pp. 74-96), Felix Ermacora; Österreichs vermógensreehiliche Ansprüche im 
Donauraum (pp. 97-109), Willy Magerstein. 

Europa ARCHIV, May 20, 1958 (Vol. 13, No. 10). Raketen-Strategie und Aussen- 
politik (pp. 10,735—10,740), Generalmajor N. Talenskij; Die Grenzen des ‘‘ Disengage- 
ment’? (pp. 10,740—10,744), Arnold Wolfers. 

, June 20, 1958 (Vol. 13, No. 12). Aktuelle Vorschlige für eine Friedenstruppe 
der Vereinten Nationen (pp. 10,811-10,826), Karl Heinz Kunzmann. 

, July 5, 1958 (Vol, 13, No. 13). Frankreich zwischen Staatsstreich und Staats- 
reform. Die Auflósung des pariamentarischen Regimes der IV. französischen Re- 
publik (pp. 10,883-10,897), Günter Schütze; De Gaulle und die afrikanische Revolu- 
tion (pp. 10,898—10,902), Staatspräsident Habib Bourguiba. 

, July 20, 1958 (Vol. 13, No. 14). Frankreichs Aufgaben und Moglichkeiten in 
der Uebergangszeit von der Strategie des Kalten Krieges zur Raketenstrategie (pp. 10, 
915-10,920), Jaeques Bloch-Morhange. 

EXTERNAL AFFAIRS REVIEW, April, 1958 (Vol. 8, No. 4). Antarctica (pp. 1-8); 
Intercontinental Problems (pp. 9-13), J. V. Wilson; The Asian Legal Consultative Com- 
mittee (pp. 14-17); The United Nations and the Palestine Question (pp. 30-35), Sir 
Leslie Munro. 

, May, 1958 (Vol. 8, No. 5). Ruanda—Urundi (pp. 1-10); New Zealand Forces 
in Malaya (pp. 11-16). 

, June, 1958 (Vol. 8, No. 6). Israel After Ten Years (pp. 1-9); The Prospect 
for Peace (pp. 10-14), Sir Leslie Munro. 

FOREIGN AFPPAIRS, July, 1958 (Vol. 36, No. 4). Disengagement: Why? How? (pp. 
539-556), Hugh Gaitskell; The U.N. and National Security (pp. 597-610), Lincoln P. 
Bloomfield; Economic Strategy of the West (pp. 618-632), Lord Salter; Toward a 
Policy for the Middle East (pp. 645-658), Richard H. Nolte and William R. Polk; 
Lhe Triumph and Disaster of Edward Benes (pp. 669-684), Edward Taborsky. 

EL Foro (Mexico), January-June, 1958 (Nos. 20-21). Informe en relación con la X 
Conferencia de la Federación Interamericana de Abogados (pp. 27-29), Rodolfo Batiza; 
La Constitución de 1857 y los Tratados internacionales (pp. 123-139), Daniel Escalante; 
El Derecho internacional privado y la Constitutión de 1857 (pp. 141-156), Guillermo 
Gallardo Vásquez. 

FOREIGN SERVICE JOURNAL, July, 1958 (Vol. 35, No. 7). When the U. S. Navy 
Sailed the Dead Sea (pp. 22-25), Elizabeth R. Balmer; The ICC in War and Peace (pp. 
28-30), Philip Cortney. 

, August, 1958 (Vol. 35, No. 8). Nathaniel Hawthorne, Consul (pp. 10-13), 
Arthur C. Frost; Regulations and the Foreign Service (pp. 22-24), Kenneth B. Atkinson. 

THE GarsEr Spring, 1958 (No. 9). Southeast Asia and Japan (pp. 5-8), Aiichiro 

Fujiyama; Nationalism in Indonesia and the West Irian Dispute (pp. 48-66), Ato 
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Masuda; The Chinese Minority in Indonesia Considered from Political Geography (pp. 
67-80), Yoji Akashi; India’s Foreign Policy Today: Reflection upon Its Sources (pp. 
81-101), Adda B. Bozeman; The Destiny of the Afro-Asian Third World (pp. i-xiv), 
Yoshitaka Horiuchi; Political Science Societies im America and Europe (pp. 117-125), 
Jikichiro Kawahara; On the Recent IPR Conference (pp. 126-132), Tadao Miyashita. 

GEOGRAPHICAL REVIEW, July, 1958 (Vol. 48, No. 3). The United States Turns North 
(pp. 3821-335), John C. Reed; Exploring Antarctica Vicariously: A Survey of Recent 
Literature (pp. 406-427), John H. Roscoe. 

GEORGETOWN LAW JOURNAL, Spring, 1958 (Vol. 46, No. 3). Alien Property Sei- 
cure: Gmo. Niehaus d: Co, v. United States (pp. 515-521), Wilfred F. Rice, Jr. 

INTERNATIONAL AND COMPARATIVE LAW QUARTERLY, July, 1958 (Vol. 7, No. 3). 
Sources of Private International Air Law (pp. 405-416), Julian G. Verplaetse; The 
Claim of Sovereign Immunity in the Law of International Trade (pp. 452—467), Clive 
M. Schmitthoff; Estoppel in International Law (pp. 468-513), I. C. MacGibbon; Con- 
temporary Practice of the United Kingdom in the Field of International Law (pp. 
514-576), E. Lauterpacht; The Enforcement of Foreign Judgments in Israel (pp. 577— 
584), C. Shachor-Landau; Eome Conference on International and Comparative Law 
(pp. 985-593), Clive M. Schmitthoff; International Court of Justice: Case Concerning 
Rights of Passage over Indian Territory (pp. 593—598), E. L.; The Fehmarn (pp. 599- 
610), P. R. H. Webb; Ze United Railways of the Havana and Regla Warehouses, Ltd. 
(pp. 610 613), Michael Mann; Adams v. National Bank of Greece and Athens, S. A. 
(pp. 613—616), Michael Mann. 

INTERNATIONAL LABOUR Review, May, 1958 (Vol 77, No. 5). Some Aspects of 
Investment Policy in Underdeveloped Countries (pp. 389-416). 

, June, 1958 (Vol. 77, No. 6). The Influence of International Labour Conven- 
tions on Swiss Legislation (pp. 495-518), Alexandre Berenstein. 

INTERNATIONAL ORGANIZATION, Spring, 1958 (Vol. 12, No. 2). Concerting Policies in 
the North Atlantic Community (pp. 163-179), Ruth C. Lawson; American Policy and 
the United Nations’ Program for Korean Reconstruction (pp. 180-192), Gene M. Lyons; 
The Five-Year Experience of the European Coal and Steel Community (pp. 193-200), 
Fred H. Sanderson. 

INTER-PARLIAMENTARY BULLETIN, 1958 (Vol. 38, No. 2). The Organization of Ameri- 
can States (pp. 36-42), Charles G. Fenwick; Parliaments, Governments and ihe Role of 
the United Nations (pp. 48-52), Dag Hammarskjold. 

JAPANESE ANNUAL OF INTERNATIONAL Law, 1958 (No. 2). Fishery Problems be- 
tween Soviet Russia and Japan (pp. 1-18), Zengo Ohira; Foreign Armed Forces and 
Criminal Jurisdiction of Japan (pp. 19-37), Yuichi Takano; Title Claim to Japanese 
Property in Korea (pp. 38-54), Yasuo Yamashita; Nationality of Koreans and For- 
mosans (pp. 55-65), Yoshio Tameike; Carriers’ Liability—With Particular Reference 
to the International Carriage of Goods by Sea Act (pp. 66-97), Teruhisa Ishii; Legal 
Status of Okinawa— Present and Future (pp. 98-103), Ryoichi Taoka; Basic Principles 
of Japanese Foreign Policy and Prohibition of Nuclear Weapon Tests (pp. 104-109), 
Mitsuo Maebara; The First Session of the Asian Legal Consultative Committee (pp. 
110-124), Kenzo Takayanagi and Hideo Tanaka; Activities of the Association of In- 
ternational Law of Japan (pp. 125-127), Hajime Terasawa. 

JOURNAL DU DROIT INTERNATIONAL (CLUNET), January-March, 1958 (Vol. 85, No. 1). 
L'affaire de UInterhandel (Suisse e. Etats-Unis d'Amérique) (pp. 4-72), Roger Pinto; 
La nationalité en droit monégasque (pp. 74-120), Louis Aureglia. 

—-, April-June, 1958, (Vol. 85, No. 2). La liberté de navigation sur le Rhin (pp. 
328-370), Gérard Lupi; L’arrét Algera et autres du 12 juillet 1957 de la Cour de Justice 
de la C.E.C.A. (pp. 372-404), Emmanuel Langavant; Le Project de Convention de 
UI.L.A. relatif au paiement des obligations exprimées en monnaie étrangère (pp. 407— 
453), Charles Evan; Le XI* Congrés international de Droit financier et fiscal (Vienne, 
septembre 1957) (pp. 588-604), Jean H. Rothstein. 

JOURNAL OF THE INTERNATIONAL COMMISSION OF JURISTS, Spring-Summer, 1958 (Vol. 
1, No. 2). The Rule of Law: Form and Substance (pp. 153-156), Norman 8. Marsh; 
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The European Commission of Human Rights: Procedure and Jurisprudence (pp. 198- 
223), A. B. McNulty and Mare-André Eissen. 

MicHiGAN Law Review, May, 1958 (Vol. 56, No. 7). Torts in English and American 
Conflict of Laws: The Role of the Forum (pp. 1067-1130), S, I. Shuman and 8. 
Prevezer; The Conference on the Law of the Sea: A Report (pp. 1132-1141), Charles 
Swan and James Ueberhorst; Power of Congress to Effect Involuntary Expatriation 
(pp. 1142-1167), Robert J. Hoerner. 

MibpLE East Law REVIEW, June, 1958 (Vol. 1, No. 3). Enforcement of Foreign 
Judgments in Jordan (pp. 102-109). 

NORDISK TIDSSKRIFT FOR INTERNATIONAL RET oc JUS GENTIUM, 1958 (Vol. 28, No. 
1). Havets, Luftrummets og Verdensrummets Retsorden (pp. 3-10), Sir Leslie Munro; 
Främmande statschefers civilprocessuella Immunitet jämförd med Staters och Dip- 
lomaters Immunitet (pp. 11-57), Hakan Strömberg; Incorporation of International 
Treaties in a State's Legal System, with Special Reference to the Council of Europe (pp. 
62-69), Gustav Hügtun; Har Suezkanalselskabets nationalisering paavirket kanalens 
folkeretlige stilling? (pp. 70-85), Erik Brüel; Genève konferencen 1958 om havets 
Retsorden (pp. 86-93), Max Sgrensen. 

OSTEUROPA RECHT, July, 1958 (Vol. 4, No. 1). Das System der Vertragsbeziehungen 
in der Volkswirtschaft der UdSSR (pp. 172-185), Eberhardt Pfuhl; Internationales 
Personen- und Familienrecht Ungarns (pp. 186—188), Ervin Doroghi; Gesetzgebung und 
Rechtsprechung in der Volksrepublik China (pp. 189-197), William T. Wright; Jura- 
Studium in der Sowjetunion (pp. 212-218), Dietrich A. Loeber; Zur Staatsangehórig- 
keit der Deutschen in Polen (pp. 219-220), Curt Poralla. 

UNIVERSITY OF PENNSYLVANIA Law REVIEW, May, 1958 (Vol. 106, No. 7). The Rule 
of Law and Absolute Sovereignty (pp. 943-963), Arthur L. Goodhart; Former Enemies 
May Sue in Court of Claims to Recover Value of Property Unlawfully Vested by Alien 
Property Custodian (pp. 1054-1060). 

POLÍTICA INTERNACIONAL, February, 1958 (No. 35). La Participación de España en 

la Organización europea (pp. 9-37), Santiago Torres Bernárdez; Las Dificultades de 
la Alianza franco-inglesa (pp. 39-62), A. Massia Martin; Valoracién estratégica de 
Gibraltar (pp. 63-75), Enrique Manera Reguera; España, asociada a la O.E.C.E. (pp. 
79-88), Pedro Temboury de la Muela; La Evolución del Problema chipriota (pp. 89— 
97), Carmen Martín de la Esealera; La ‘‘ayuda’’ soviética a Oriente Medio (pp. 
99-107), Fernando de Lasala Samper; Ghana, el Africa negra y la Commonwealth 
(pp. 109-115), Julio Cola Alberieh; Las Cuestiones afroasidticas después de la Con- 
ferencia de El Cairo (pp. 117-121), Rodolfo Gil Benumeya; La Politica internacional 
durante los meses de noviembre y diciembre de 1957 (pp. 125-180), Fernando Murillo 
Rubiera. 
, April, 1958 (No. 36). La Lección del Desarme: del Desarme total a las im- 
plicaciones del equilibrio nuclear (pp. 9-36), Leandro Rubio Gareía; La Depresión 
americana y sus Consecuencias (pp. 37-50), Antonio Massia Martin; La Conferencia 
de Accra (pp. 51-61), Josó María Cordero Torres; Sobre el informe soviético de sus- 
pensión de experiencias mucleares (pp. 65-76), Eduardo Blanco Rodríguez; Jordania, 
entre El Cairo y Bagdad (pp. 77-86), Fernando de Lasala Samper; Posibilidades de 
Expansión de la República Arabe Unida (pp. 87-91), Rodolfo Gil Benumeya; La 
Conferencia de Manila o la Junta General de la S.E.A.T.O. (pp. 101—108), Carmen 
Martín de la Esealera; Problemas constitucionales del Japón (pp. 109-116), Luis 
Carandell; La Política internacional durante el primer trimestre de 1958 (pp. 119-128), 
Fernando Murilo Rubiera. 

Právny Oszor, 1958 (Vol. 41, No. 4). Uplatnenie princípov Dekrétu o mieri o 
medzinárodnom práve (pp. 207—220), Jan Tomko, 

, 1958 (Vol. 41, No. 5). Medzinárodnoprávne aspekty spoločenstiev EURATOMU 
a Spoločného trhu (pp. 257-271), Juraj Cuth. 

REVISTA DE LA FACULTAD DE DERECHO (University of Oviedo), December, 1956 (Vol. 
4, No. 79). La guerra civil y el Derecho Internacional (pp. 429-461), M. Aguilar 
Navarro. 
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REvuE DE DROIT INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
SOTTILE), April-June, 1958 (Vol. 36, No. 2). Le nouveau Droit Pénal International 
(pp. 125-138), Jean Graven; Le Problème de l’Arrét des Expériences nucléaires (pp. 
139-144), Antoine Sottile; Assassinats politiques (pp. 145-146), René Payot; L’étab- 
lissement d'une Cour Criminelle Internationale (pp. 147-153), V. Vespasien Pella; 
L'Antagonisme anglo-irlandais de 1911 à 1950 (pp. 154-165), André Cocatre-Zilgien ; 
Retour à la Guerre Froide (pp. 166-167), René Payot. 

Rrzvurz pu DROIT PUBLIC ET DE LA SCIENCE POLITIQUE EN FRANCE ET A L'ÉTRANGER, 
May-June, 1958 (Vol. 74, No. 3). Le Contentieux administratif aw Maroc (pp. 401- 
409), J. Theis; Aspects institutionnels de la Communauté Charbon-Acier (pp. 410-451), 
Claude Lassalle. 

REVUE CRITIQUE DE DROIT INTERNATIONAL PRIVÉ, January-March, 1958 (Vol. 47, No. 
1). Essai sur l’histoire des conflits de lois au Levant et en Afrique du Nord (pp. 1- 
35), Roger Jambu-Merlin; Méthodes d’Unification du Droit international privé—La 
Législation uniforme et les Conventions internationales (pp. 37-51), Kurt H. Nadel- 
mann; Autonomie de la volonté et Dispositions impératives en Droit International 
Privé des Obligations (pp. 53-78), Karl H., Neumayer. 

REVUE GÉNÉRALE DE DROIT INTERNATIONAL PUBLIC, Januuary-Mareh, 1958 (Vol. 
62, No. 1). Le Boycottage dans les Rapports internationaux (pp. 5-25), Charles 
Rousseau; Observations sur la Nature juridique de la Communauté économique 
européenne (pp. 26-56), Guy Héraud; Notes et Commentaires: Quelques atteintes 
récentes à la liberté des mers; Rectifications de la frontière franco-suisse; Modification 
de la Déclaration d’acceptation de la juridiction de la C.I.J. par le Royaume-Uni (pp. 
57-78), Charles Rousseau, 

REVUE INTERNATIONALE D'HisTOIRE POLITIQUE ET CONSTITUTIONNELLE, July-December, 
1957 (Nos. 27-28). L’ ''Essai sur la Paix présente et future de UEurope'? de William 
Penn (pp. 128-126), Henry Van Etten. 

RIVISTA Di DIRITTO INTERNAZIONALE, 1958 (Vol 41, No. 2). L'Interprétation 
judiciaire des Traités d'organisation internationale (pp. 177-187), Charles de Visscher; 
Diritto internazionale e Diritto interno (pp. 188-198), Giuseppe Sperduti; Su l'Art. 
VIII della Convenzione di Londra fra gli Stati Membri della NATO (pp. 223-232), 
Pasquale Paone; Perfezionamento della dichiarazione di accettazione della giurisdizione 
della Corte internazionale di Giustizia (pp. 245-250), Gaetano Morelli. 

SOVETSKOE GOSUDARSTVO I PRAVO, 1958 (No. 1). Against Misinterpretation of the 
Principle of Self-determination of Peoples and Nations (pp. 62-70), G. B. Starushenko; 
Two Theories concerning the Recognition of New States and Governments (pp. 80-88), 
R. L. Bobrov. 

, 1958 (No. 2). Reservations to the Acceptance of International Compulsory 
Jurisdiction (pp. 62-70), F. I. Kozhevnikov; Concerning Reactionary Bourgeois Con- 
ceptions of Sources of International Law (pp. 82-89), P. I. Lukin, 

— —, 1958 (No. 3). ‘‘lLittle Europe''—a Threat to the Peace and Independence 
of States (pp. 95-103), K. Y. Chizhov; The Problems of the Object of International 
Law (pp. 104-111), T. A. Lukashuk. 

SUDETEN BULLETIN, July-August, 1958 (Vol 6, Nos. 7-8). Restoration of Inter- 
national Morality (pp. 145-149), B. Carroll Reece; Self-determination, Key to 
Europe's Unity (pp. 150-151), Rudolf Lodgman von Auen; Silesia in Polish-Soviet 
Hands (pp. 192-155), Bodo Jaxtheimer. 

UKRAINIAN Review, Summer, 1958 (Vol 5, No. 2). The Russian Terrorist Regime 
and Artificial Famine in Ukraine in 1932—33 (pp. 10-25), Andriy Mykulyn; Russian 
Barbarity Remains Unchanged (pp. 26-28), Dmytro Donzow. 

UwrrED NATIONS REVIEW, June, 1958 (Vol. 4, No. 12). The ECAFE Conference in 
Kuala Lumpur (pp. 6-8), Dato Abdul Razak bin Dato Hussain; The United Nations 
and the Major Challenges Which Face the World Community (pp. 28-31), Dag 
Hammarskjold; Security Council Considers USSR Complaint on United States Arctic 
Flights (pp. 32-35, 50-53). 
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, July, 1958 (Vol. 5, No. 1). The Second United Nations International Con- 
ference on the Peaceful Uses of Atomic Energy (pp. 6-9), Sigvard Eklund; Why 
the United Nations? (pp. 14-17), Dag Hammarskjold; United Nations Observation 
Group in Lebanon (pp. 37-39, 56-64). 

, August, 1958 (Vol. 5, No. 2). Problem of Hungary: Special Committee 
Issues New Report (pp. 29-31, 60). 

UNITED States Navar Instiruts PRocEEDINGS, July, 1958 (Vol. 84, No. 7). Sea 
Power and Limited War (pp. 23-27), Commander Maleolm W. Cagle; The Lenin 
and the Soviet Grand Design for the Arctic (pp. 89-93), Lt. James H. Guill, USNR. 

——, August, 1958 (Vol. 84, No. 8). Our Stake in the Orient Today (pp. 51-59), 
Joseph Z. Reday; Blockade: For Winning without Killing (pp. 61-66), Captain 
Robert D. Powers, Jr., USN. 

WASHINGTON Universiry LAW QUARTERLY, June, 1958 (Vol 1958, No. 3). Law 
and Lawyers in a Divided World (pp. 247-256), Robert G. Storey; Conflict of Laws: 
Estraterritorial Enforcement of Tax Claims (pp. 283-292). 

WORLD AFFAIRS, Summer, 1958 (Vol. 121, No. 2). Sea Law Revamped (pp. 49-51), 
Denys P. Myers. 

Yate Law JOURNAL, April, 1958 (Vol. 67, No. 5). International Coercion and 
World Public Order: The General Principles of the Law of War (pp. 771-845), Myres 
S. McDougal and Florentino P. Feliciano. 

———, May, 1958 (Vol. 67, No. 6). Importation Control under Tariff Act Section 
526: Trademark Privileges and Antitrust Policy (pp. 1110-1130). 

ZEITSCHRIFT FUR AUSLANDISCHES ÖFFENTLICHES RECHT UND VÓLKERRECHT, June, 
1958 (Vol. 18, No. 4). Die Sicherung von ausländischen Privatrechten aus Abkommen 
zur wirtschaftlichen Entwicklung mit Schiedsklauseln (pp. 635-651), Alfred Verdross; 
Volkerrechtliche Bindungen in den Vorstadien des Veriragsschlusses (pp. 652—690), 
Rudolf Bernhardt; VOlkerrechtliche Praxis der Bundesrepublik Deutschland im Jahre 
1956 (pp. 691-763), Helmut Steinberger. 

——, August, 1958 (Vol. 19, Nos. 1-3). Betrachtungen über die Zuständigkeit des 
Internationalen Gerichtshofes (pp. 1-23), Juraj Andrassy; Die Europäische Atom- 
gemeinschaft (EUEATOM) (pp. 24-53), Hans Ballreich; Les Transformations de la 
Protection diplomatique (pp. 54-80), Louis Cavaré; 4 propos des Bases juridiques 
des Prétentions des Etats riverains sur le Plateau Continental: les Doctrines du ‘‘ droit 
inhérent?? (pp. 81-101), Gilbert Gidel; La Notion d'espace dans les Relations inter- 
nationales (pp. 102-130), Emile Giraud; Die vorgüngigen prozessualen Einreden im 
Verfahren vor dem Internationalen Gerichtshof (pp. 131-140), Paul Guggenheim; 
Should the Membership of the International Court of Justice be Enlarged? (pp. 141- 
152), Edvard Hambro; Der übernationale Charakter der Europüischen Wirtschafts- 
gemeinschaft (pp. 153-196), Günther Jaenicke; The Application of International 
Labour Conventions by Means of Collective Agreements (pp. 197-224), C. Wilfred 
Jenks; Die vélkerrechtlichen Vorkriegsvertrdge (pp. 225—233), Erich Kaufmann; Die 
Einheit von Volkerrecht und staatlichem Recht (pp. 234-248), Hans Kelsen; Die 
Parteien in ihrer heutigen verfassungpolitischen Bedeutung (pp. 249-268), Hans- 
Joachim von Merkatz; La Cour de Justice des Communautés européennes en tant que 
Juge interne (pp. 269-274), Gaetano Morelli; Die Aufnahme in internationale Organi- 
sationen (pp. 275-317), Hermann Mosler; Zur Staatsangehórigkeit im Saarland 
(pp. 318-336), Fritz Miinch; The Duty to Recognise Foreign Nationality Laws (pp. 
337-368), Clive Parry; Einflüsse schwedischen Rechts auf die Reformen Peters des 
Grossen (pp. 369-384), Ellinor von Puttkamer; Qualche Riflessione sulla Legge e il 
Trattato (pp. 385-388), Gabriele Salvioli; Hine internationale Sicherungsmacht in 
Dienste der Vereinten Nationen (pp. 389-415), Ulrich Seheuner; Bemerkungen zur 
Revision der Charter of the United Nations (pp. 416-448), Hans-Jürgen Sehlochauer; 
Die Ablehnung eines Einbürgerungsantrages vor den Verwaltungsgerichten (pp. 449- 
463), Hans Schneider; Marktinterventionen der Hohen Behörde und finanzielle Ein- 
richtung (pp. 464-482), Adolf Sehüle; Das Ósterreichergesetig vom Blickpunkt des 
Volkerrechts (pp. 483-511), Helmut Strebel; Die Osterreichische Neutralität (pp. 512— 
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530), Alfred Verdross; The Relevance of Public and of Private International Law 
Respectively for the Solution of Problems Arising from Nationalization of Enterprises 
(pp. 531-550), J. H. W. Verzijl; Die Vergleichskommissionen im modernen Völker- 
recht (pp. 551-593), Hans Wehberg. 

ZEITSCHRIFT FUR Lorrrecut, July, 1958 (Vol. 7, No. 3). Internationalprivatrecht- 
liche Probleme auf dem Gebiet des Luftrechts (pp. 271—297), Otto Riese; Haftungs- 
system und Haftungsgrenzen im nationalen und internationalen Lufirecht (pp. 298-— 
312), Gerd Rinek; Einige Anmerkungen sum Tokioter Entwurf eines Abkommens cur 
Vereinheitlichung von Regeln über die von einem anderen als dem vertragschliessenden 
Luftfrachtfihrer ausgeführte internationale Luftbefórderung (pp. 313-321), Günther 
Becher; Strafaten an Bord schwedischer Luftfahrzeuge (pp. 322-324), Gerhard 
Simson. 

ELEANOR H. FINCH 


OFFICIAL DOCUMENTS 


UNITED NATIONS CONFERENCE ON THE 
LAW OF THE SEA 


GENEVA, FEBRUARY 24-APRIL 27, 1958 
FINAL ACT! 


l. The General Ássembly of the United Nations by resolution 1105 (XI) 
of 21 February 1957, decided to convene an international conference of 
plenipotentiaries to examine the law of the sea, taking account not only 
of the legal but also of the technical, biological, economie and political 
aspeets of the problem, and to embody the results of its work in one or 
more international eonventions or such other instruments as it might deem 
appropriate. The General Assembly also recommended that the confer- 
ence should study the question of free access to the sea of land-locked 
countries, as established by international practice or treaties. 

2. The Conference met at the European Office of the United Nations 
at Geneva from 24 February to 27 April 1958. 

3. The Governments of the following eighty-six | states were represented 
at the Conference: Afghanistan, Albania, Ax Argentina, Australia, Austria, 
Belgium, Bolivia, Brazil, Bulgaria, Burma, Byelorussian Soviet Socialist 
Republie, Cambodia, Canada, Ceylon, Chile, China, Colombia, Costa Rica, 
Cuba, Czechoslovakia, Denmark, Dominican Republic, Ecuador, El Salva- 
dor, Finland, Franee, Federal Republic of Germany, Ghana, Greece, 
Guatemala, Haiti, Holy See, Honduras, Hungary, Iceland, India, Indo- 
nesia, Iran, Iraq, Ireland, Israel, Italy, Japan, Jordan, Republic of Korea, 
Laos, Lebanon, Liberia, Libya, Luxembourg, Malaya, Mexico, Monaco, 
Moroeeo, Nepal, Netherlands, New Zealand, Nicaragua, Norway, Pakistan, 
Panama, Paraguay, Peru, Philippines, Poland, Portugal, Romania, San 
Marino, Saudi Arabia, Spain, Sweden, Switzerland, Thailand, Tunisia, 
Turkey, Ukrainian Soviet Socialist Republic, Union of South Africa, Union 
of Soviet Socialist Republies, United Arab Republic, United Kingdom of 
Great Britain and Northern Ireland, United States of America, Uruguay, 
Venezuela, Republie of Viet-Nam, Yemen, Yugoslavia. 

4, At the invitation of the General Assembly, the following specialized 
agencies had observers at the Conference: 


Food and Agriculture Organization; 
International Civil Aviation Organization; 
International Labour Organisation ; 
International Telecommunication Union; 


1 U.N. Doe. A/CONF.13/L.58; reprinted with annexes in Special Supplement to the 
Ínternational and Comparative Law Quarterly, 1958 (London, 1958). 
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United Nations Edueational, Seientifie and Cultural Organization; 
World Health Organization; 
World Meteorologieal Organization. 


5. At the invitation of the General Assembly, the following inter-gov- 
ernmental organizations also had observers at the Conference: 


Conseil Général des Péches pour la Méditerranée; 

Indo-Pacific Fisheries Council; 

Inter-American Tropical Tuna Commission; 

Inter-Governmental Committee for European Migration; 

International Council for the Exploration of the Sea; 

International Institute for the Unification of Private Law; 

League of Arab States; 

Organization of American States; 

Permanent Conference for the Exploitation and Conservation of the 
Maritime Resources of the South Pacific. 


6. The Conference elected His Royal Highness Prince Wan Waithaya- 
kon Krommun Naradhip Bongsprabandh (Thailand) as President of the 
Conference. 

7. The Conference elected as Vice-Presidents Argentina, China, France, 
Guatemala, India, Italy, Mexico, Netherlands, Poland, Union of Soviet 
Socialist Republics, the United Arab Republic, the United Kingdom of 
Great Britain and Northern Ireland, and the United States of America. 

8. The following committees were set up: 


General Committee 
Chairman: The President of the Conference 


First Committee 
(Territorial Sea and Contiguous Zone) 


Chairman: Mr. K. H. Bailey (Australia) 
Vice-Chairman: Mr. S. Gutiérrez Olivos (Chile) 
Rapporteur: Mr. Vladimir N. Koretsky (Ukrainian 


Soviet Socialist Republic) 


Second Committee 
(High Seas: General Régime) 


Chairman: Mr. O. C. Gundersen (Norway) 

Vice-Chairman: Mr. Edwin Glaser (Romania) 

Rapporteur: Mr. José Madeira Rodriquez 
(Portugal) 


Third Committee 

(High Seas: Fishing; The Conservation of Living Resourees) 
Chairman: Mr. Carlos Suere (Panama) 
Viee-Chairman : Mr. E. Krispis (Greece) 
Rapporteur : Mr. N. K. Pannikar (India) 
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Fourth Committee 
(Continental Shelf) 


Chairman: Mr. A. B. Perera (Ceylon) 
Vice-Chairman: Mr. R. A. Quarshie (Ghana) 
Rapporteur : Mr. L. Diaz González (Venezuela) 


Fifth Committee 
(Question of Free Access to the Sea of Land-lockecl Countries) 


Chairman: Mr. J. Zourek (Czechoslovakia) 
Vice-Chairman: Mr. W. Guevara Arze (Bolivia) 
Rapporteur : Mr. A. H. Tabibi (Afghanistan) 


Drafting Committee 
Chairman: Mr. J. A. Correa (Ecuador) 


Credentials Committee 
Chairman: Mr. M. Wershof (Canada) 


9. The Secretary-General was represented by Mr. C. A. Stavropoulos, 
the Legal Counsel. Mr, Yuen-li Liang, Director of the Codification Di- 
vision of the Legal Office of the United Nations, was appointed Executive 
Secretary. 

10. The General Assembly, by its resolution convening the Conference, 
referred to the Conference the report of the International Law Commission 
covering the work of its eighth session as a basis for consideration of the 
various problems involved in the development and codification of the law 
of the sea; the General Assembly also referred to the Conference the 
verbatim records of the relevant debates in the General Assembly, for 
consideration by the Conference in conjunction with the Commission’s 
report. 

11. The Conference also had before it the comments by governments 
on the articles concerning the Law of the Sea prepared by the Interna- 
tional Law Commission, the memorandum submitted by the preliminary 
Conference on Land-loeked States held in Geneva from 10-14 February 
1958, and preparatory documentation prepared by the Secretariat of the 
United Nations, by certain specialized agencies and by independent ex- 
perts invited by the Secretariat to assist in the preparation of this docu- 
mentation. 

12. On the basis of the deliberations, as recorded in the summary records 
and reports of the committees and in the records of the plenary meetings, 
the Conference prepared and opened for signature the following Con- 
ventions (annexes I to IV): 


Convention on the Territorial Sea and the Contiguous Zone 
(adopted on 27 April 1958, on the report of the First Committee) 
(A/CONF.13/L.52) 


Convention on the High Seas 
(adopted on 27 April 1958, on the report of the Second Committee) 
(A/CONF.13/L.53 and Corr.1) 
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Convention on Fishing and Conservation of the Living Resources 
of the High Seas 
(adopted on 26 April 1958, on the report of the Third Committee) 
(A/CONF.13/L.54 and Add.1) 


Convention on the Continental Shelf 
(adopted on 26 April 1958, on the report of the Fourth Committee) 
(A/CONF.18/L.95) 


The Conference also adopted the following Protocol (annex V): 
Optional Protocol of Signature concerning the compulsory settlement 
of disputes 
(adopted by the Conference on 26 April 1958) 
(A/CONF.13/1.57) 


In addition, the Conference adopted the following Resolutions (annex 
VI) (A/CONF.13/L.56) : 


Nuelear tests on the high seas 
(Resolution adopted on 27 April 1958, on the report of the Second 
Jommittee, in connexion with Article 2 of the Convention on the 
High Seas) 


Pollution of the high seas by radioactive material 
(Resolution adopted on 27 April 1958, on the report of the Second 
Committee, relating to Artiele 25 of the Convention on the High 
Seas) 


International fishery conservation conventions 
(Resolution adopted on 25 April 1958, on the report of the Third 
Committee) 


Co-operation in eonservation measures 
(Resolution adopted on 25 April 1958, on the report of the Third 
Committee) 


Humane killing of marine life 
(Resolution adopted on 25 April 1958, on the report of the Third 
Committee) 


Speeial situations relating to eoastal fisheries 
(Resolution adopted on 26 April 1958, in eonnexion with the report 
of the Third Committee) 


Régime of historie waters 
(Resolution adopted on 27 April 1958, on the report of the First 
Committee) 


Convening of a second United Nations Conferenee on the Law of the 
Sea 
(Resolution adopted by the Conference on 27 April 1958) 


Tribute to the International Law Commission 
(Resolution adopted by the Conference on 27 April 1958) 
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In witness whereof the Representatives have signed this Final Act.t 
Done at Geneva this twenty-ninth day of April, One thousand nine 
hundred and fifty-eight, in a single copy in the Chinese, English, French, 
Russian and Spanish languages, each text being equally authentic. The 
original texts shall be deposited in the archives of the United Nations 

Seeretariat : 

President 
Executive Secretary 


CONVENTION ON THE TERRITORIAL SEA AND 
THE CONTIGUOUS ZONE? 


Signed at Geneva, April 29, 1958; open for signature until 
October 31, 1958 


The States Parties to this Convention 
Have agreed as follows: 


PART I: TERRITORIAL SEA 


SECTION I. GENERAL 


ARTICLE 1 


l. The sovereignty of a state extends, beyond its land territory and its 
internal waters, to a belt of sea adjacent to its coast, described as the 
territorial sea, 

2. This sovereignty is exercised subject to the provisions of these 
artieles and to other rules of international law. 


ARTICLE 2 


The sovereignty of a coastal state extends to the airspace over the 
territorial sea as well as to its bed and subsoil. 


SECTION II. LIMITS OF THE TERRITORIAL SEA 


ARTICLE 3 


Except where otherwise provided in these articles, the normal baseline 
for measuring the breadth of the territorial sea is the low-water line along 
the coast as marked on large-scale charts officially recognized by the 
coastal state. 


1 The Final Aet was signed by the representatives of all the states at the Conference 
except those for Belgium, Burma, Ireland, Jordan, Republic of Korea, Laos, Luxembourg, 
Malaya, Paraguay, Philippines, Saudi Arabia, Sweden, Republic of Viet-Nam and 
Yemen. ee ges 

2 U.N. Doe. A/CONF.13/L.52; reprinted in 38 Dept. of State Bulletin 1111 (1958). 
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ARTICLE 4 


1. In localities where the coastline is deeply indented and eut into, or 
if there is a fringe of 1slands along the eoast in its immediate vieinity, the 
method of straight baselines joining appropriate points may be employed 
in drawing the baseline from whieh the breadth of the territorial seg 1s 
measured. 

2. The drawing of such baselines must not depart to any appreciable 
extent from the general direction of the coast, and the sea areas lying 
within the lines must be sufficiently closely linked to the land domain 
to be subjeet to the régime of internal waters. 

3. Baselines shall not be drawn to and from low-tide elevations, unless 
lighthouses or similar installations which are permanently above sea level 
have been built on them. 

4. Where the method of straight baselines is applieable under the 
provisions of paragraph 1, account may be taken, in determining par- 
ticular baselines, of economic interests peculiar to the region concerned, 
the reality and the importance of which are clearly evidenced by a 
long usage. 

5. The system of straight baselines may not be applied by a state in 
such a manner as to cut off from the high seas the territorial sea of an- 
other state. 

6. The coastal state must clearly indicate straight baselines on charts, 
to which due publicity must be given. 


ARTICLE 5 


1. Waters on the landward side of the baseline of the territorial sea 
form part of the internal waters of the state. 

2. Where the establishment of a straight baseline in accordance with 
Article 4 has the effect of enclosing as internal waters areas which pre- 
viously had been considered as part of the territorial sea or of the high 
seas, a right of innocent passage, as provided in Articles 14 to 23, shall 
exist in those waters. 


ARTICLE 6 


The outer limit of the territorial sea is the line every point of which is at 
a distance from the nearest point of the baseline equal to the breadth 
of the territorial sea. 


ARTICLE 7 


l. This article relates only to bays the coasts of which belong to a 
single state, 

2. For the purposes of these articles, a bay is a well-marked indentation 
whose penetration is in such proportion to the width of its mouth as to 
contain landlocked waters and constitute more than a mere curvature of 
the coast. An indentation shall not, however, be regarded as a bay unless 
its area is as large as, or larger than, that of the semi-circle whose diameter 
is a line drawn across the mouth of that indentation. 
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3. For the purpose of measurement, the area of an indentation is that 
lying between the low-water mark around the shore of the indentation 
and a line joining the low-water marks of its natural entrance points. 
Where, because of the presence of islands, an indentation has more than 
one mouth, the semi-cirele shall be drawn on a line as long as the sum 
total of the lengths of the lines across the different mouths. Islands within 
an Indentation shall be included as if they were part of the water area 
of the indentation. 

4. If the distance between the low-water marks of the natural entrance 
points of a bay does not exceed twenty-four miles, a closing line may be 
drawn between these two low-water marks, and the waters enclosed 
thereby shall be considered as internal waters. 

5. Where the distance between the low-water marks of the natural 
entrance points of a bay exceeds twenty-four miles, a straight baseline of 
twenty-four miles shall be drawn within the bay in such a manner as to 
enclose the maximum area of water that is possible with a line of that 
length. 

6. The foregoing provisions shall not apply to so-called ''historie'' bays, 
or in any ease where the straight baseline system provided for in Artiele 
4 is applied. 


ARTICLE 8 


For the purpose of delimiting the territorial sea, the outermost perma- 
nent harbour works which form an integral part of the harbour system 
shall be regarded as forming part of the coast. 


ARTICLE 9 


Roadsteads whieh are normally used for the loading, unloading and 
anehoring of ships, and whieh would otherwise be situated wholly or 
partly outside the outer limit of the territorial sea, are included in the 
territorial sea. The eoastal state must elearly demareate such roadsteads 
and indicate them on charts together with their boundaries, to which due 
publieity must be given. 


ARTICLE 10 


1. An island is a naturally-formed area of land, surrounded by water, 
which is above water at high tide. 

2. The territorial sea of an island is measured in accordance with the 
provisions of these articles. 


ARTICLE 11 


1. A low-tide elevation is a naturally-formed area of land which is sur- 
rounded by and above water at low-tide but submerged at high tide. 
Where a low-tide elevation is situated wholly or partly at a distance not 
exceeding the breadth of the territorial sea from the mainland or an 
island, the low-water line on that elevation may be used as the baseline 
for measuring the breadth of the territorial sea. 
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2. Where a low-tide elevation is wholly situated at a distance exeeeding 
the breadth of the territorial sea from the mainland or an island, it has 
no territorial sea of its own. 


ARTICLE 12 


1. Where the coasts of two states are opposite or adjacent to each other, 
neither of the two states is entitled, failing agreement between them to the 
contrary, to extend its territorial sea beyond the median line every point 
of which is equidistant from the nearest points on the baselines from 
whieh the breadth of the territorial seas of each of the two states is 
measured. The provisions of this paragraph shall not apply, however, 
where it is necessary by reason of historie title or other special eireum- 
stances to delimit the territorial seas of the two states in a way which is at 
varianee with this provision. 

2. The line of delimitation between the territorial seas of two states 
lying opposite to each other or adjacent to each other shall be marked on 
large-scale charts officially recognized by the coastal states. 


ARTICLE 13 


If a river flows directly into the sea, the baseline shall be a straight line 
across the mouth of the river between points on the low-tide line of its 
banks, 


SECTION II. RIGHT OF INNOCENT PASSAGE 


Sub-section A. Rules applicable to all ships 


ARTICLE 14 


1. Subject to the provisions of these articles, ships of all states, whether 
eoastal or not, shall enjoy the right of innocent passage through the terri- 
torial sea. 

2. Passage means navigation through the territorial sea for the purpose 
either of traversing that sea without entering internal waters, or of pro- 
ceeding to internal waters, or of making for the high seas from internal 
waters. 

3. Passage includes stopping and anchoring, but only insofar as the 
same are incidental to ordinary navigation or are rendered necessary 
by force majeure or by distress. 

4. Passage is innocent so long as it is not prejudicial to the peace, good 
order or security of the coastal state. Such passage shall take place in 
conformity with these articles and with other rules of international law. 

5. Passage of foreign fishing vessels shall not be considered innocent 
if they do not observe sueh laws and regulations as the eoastal state may 
make and publish in order to prevent these vessels from fishing in the 
territorial sea. 

6. Submarines are required to navigate on the surface and to show 
their flag. 


838 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 52 


ARTICLE 15 


l. The eoastal state must not hamper innocent passage through the 
territorial sea. 

2. The coastal state is required to give appropriate publicity to any 
dangers to navigation, of whieh it has knowledge, within its territorial sea. 


ARTICLE 16 


1. The coastal state may take the necessary steps in its territorial sea 
to prevent passage which is not innocent. 

2. In the ease of ships proceeding to internal waters, the coastal state 
shall also have the right to take the necessary steps to prevent any breach 
of the eonditions to whieh admission of those ships to those waters is 
subjeet. 

3. Subject to the provisions of paragraph 4, the coastal state may, 
without diserimination amongst foreign ships, suspend temporarily in 
specified areas of its territorial sea the innocent passage of foreign ships 
if such suspension is essential for the protection of its security. Such 
suspension shall take effect only after having been duly published. 

4. There shall be no suspension of the innocent passage of foreign ships 
through straits whieh are used for international navigation between one 
part of the high seas and another part of the high seas or the territorial 
sea of a foreign state. 


ARTICLE 17 


Foreign ships exercising the right of innocent passage shall comply 
with the laws and regulations enacted by the eoastal state in conformity 
with these artieles and other rules of international law and, in partieular, 
with such laws and regulations relating to transport and navigation. 


Sub-section B. Rules applicable to merchant ships 


ARTICLE 18 


l. No eharge may be levied upon foreign ships by reason only of their 
passage through the territorial sea. 

2. Charges may be levied upon a foreign ship passing through the terri- 
torial sea as payment only for specific services rendered to the ship. 
These eharges shall be levied without diserimination. 


ARTICLE 19 


1. The criminal jurisdiction of the coastal state should not be exercised 
on board a foreign ship passing through the territorial sea to arrest any 
person or to conduct any investigation in connexion with any erime eom- 
mitted on board the ship during its passage, save only in the following 
Cases: 


1958] OFFICIAL DOCUMENTS 830 


(a) If the consequences of the crime extend to the coastal state; or 

(b) If the erime is of a kind to disturb the peace of the country or 
the good order of the territorial sea; or 

(e) If the assistanee of the loeal authorities has been requested by 
the captain of the ship or by the consul of the country whose 
flag the ship flies; or 

(d) If it is necessary for the suppression of illicit traffic in nareotie 
drugs. 


2. The above provisions do not affect the right of the coastal state to 
take any steps authorized by its laws for the purpose of an arrest or in- 
vestigation on board a foreign ship passing through the territorial sea 
after leaving internal waters. 

3. In the cases provided for in paragraphs 1 and 2 of this article, the 
coastal state shall, if the captain so requests, advise the consular authority 
of the flag state before taking any steps, and shall facilitate contact be- 
tween such authority and the ship's crew. In cases of emergency this 
notification may be communicated while the measures are being taken. 

4. In eonsidering whether or how an arrest should be made, the loeal 
authorities shall pay due regard to the interests of navigation. 

5. The coastal state may not take any steps on board a foreign ship 
passing through the territorial sea to arrest any person or to conduct any 
investigation in connexion with any crime committed before the ship 
entered the territorial sea, if the ship, proeeeding from a foreign port, is 
only passing through the territorial sea without entering internal waters. 


ARTICLE 20 


1. The coastal state should not stop or divert a foreign ship passing 
through the territorial sea for the purpose of exercising civil jurisdiction 
in relation to a person on board the ship. 

2. The coastal state may not levy execution against or arrest the ship 
for the purpose of any civil proceedings, save only in respect of obligations 
or liabilities assumed or ineurred by the ship itself in the course or for 
the purpose of its voyage through the waters of the coastal state. 

3. The provisions of the previous paragraph are without prejudice to 
the right of the coastal state, in accordance with its laws, to levy execution 
against or to arrest, for the purpose of any civil proceedings, a foreign 
ship lying in the territorial sea, or passing through the territorial sea 
after leaving internal waters. 


Sub-section C. Rules applicable to government ships 
other than warships 


ARTICLE 21 


The rules contained in Sub-seetions A and B shall also apply to govern- 
ment ships operated for commercial purposes. 
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ARTICLE 22 


1. The rules contained in Sub-seetion A and in Article 18 shall apply 
to government ships operated for non-commercial purposes. 

2. With such exceptions as are contained in the provisions referred to in 
the preceding paragraph, nothing in these articles affects the immunities 
which such ships enjoy under these articles or other rules of international 
law. 


Sub-section D. Rule applicable to warships 


ARTICLE 23 


If any warship does not comply with the regulations of the coastal state 
concerning passage through the territorial sea and disregards any request 
for compliance which is made to it, the coastal state may require the war- 
ship to leave the territorial sea. 


PART II: CONTIGUOUS ZONE 


ARTICLE 24 


1. In a zone of the high seas contiguous to its territorial sea, the coastal 
state may exercise the control necessary to: 


(a) Prevent infringement of its customs, fiseal, immigration or sani- 
tary regulations within its territory or territorial sea; 

(b) Punish infringement of the above regulations committed within 
its territory or territorial sea. 


2. The contiguous zone may not extend beyond twelve miles from the 
baseline from which the breadth of the territorial sea is measured. 

3. Where the coasts of two states are opposite or adjacent to each other, 
neither of the two states is entitled, failing agreement between them to 
the contrary, to extend its contiguous zone beyond the median line every 
point of whieh is equidistant from the nearest points on the baselines 
from whieh the breadth of the territorial seas of the two states is measured. 


PART III: FINAL ARTICLES 


ARTICLE 25 


The provisions of this Convention shall not affect conventions or other 
international agreements already in foree, as between states parties to 
them. 


ARTICLE 26 


This Convention shall, until 31 October 1958, be open for signature by 
all States Members of the United Nations or of any of the’ specialized 
agencies, and by any other state invited by the General Assembly to be- 
come a party to the Convention. 
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ARTICLE 27 


This Convention is subject to ratification. The instruments of ratifica- 
tion shall be deposited with the Secretary-General of the United Nations. 


ARTICLE 28 


This Convention shall be open for accession by any states belonging to 
any of the categories mentioned in Article 26. The instruments of acces- 
sion shall be deposited with the Secretary-General of the United Nations. 


ARTICLE 29 


1. This Convention shall come into force on the thirtieth day following 
the date of deposit of the twenty-second instrument of ratifieation or ae- 
eession with the Seeretary-General of the United Nations. 

2. For eaeh state ratifying or aeceding to the Convention after the 
deposit of the twenty-second instrument of ratification or accession, the 
Convention shall enter into foree on the thirtieth day after deposit by sueh 
state of its instrument of ratification or accession. 


ARTICLE 30 


1. After the expiration of a period of five years from the date on which 
this Convention shall enter into force, a request for the revision of this 
Convention may be made at any time by any Contracting Party by means 
of a notification in writing addressed to the Secretary-General. 

2. The General Assembly of the United Nations shall decide upon the 
steps, if any, to be taken in respect of such request. 


ARTICLE 31 


The Seeretary-General of the United Nations shall inform all States 
Members of the United Nations and the other states referred to in Article 
26: 


(a) Of signatures to this Convention and of the deposit of instruments 
of ratification or accession, in accordance with Articles 26, 27 
and 28 ; 

(b) Of the date on which this Convention will come into force, in 
accordance with Article 29; 

(e) Of requests for revision in accordance with Article 30. 


ARTICLE 32 


The original of this Convention, of which the Chinese, English, French, 
Russian and Spanish texts are equally authentic, shall be deposited with 
the Seeretary-General of the United Nations, who shall send certified 
copies thereof to all states referred to in Article 26. 


In witness whereof the undersigned Plenipotentiaries, being duly author- 


^. ized thereto by their respective governments, have signed this Convention 
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Done at Geneva, this twenty-ninth day of April one thousand mine 
hundred and fifty-eight. 


[Here follow signatures on behalf of Argentina, Canada, China, Co- 
lombia, Costa Rica, Cuba, Denmark, Dominican Republic, Ghana, Guate- 
mala, Haiti, Iceland, Israel, Nepal, Thailand, Uruguay and Yugoslavia 
(subject to ratification). The Convention was signed later on behalf of 
Afghanistan, Australia, Austria, Bolivia, Byelorussia, Ceylon, Czechoslo- 
vakia, Finland, the Holy See, Iran,? Ireland, Liberia, New Zealand, Panama, 
Portugal, Switzerland, Tunisia, Ukraine, the U.S.S.R., the United King- 
dom, the United States (Sept. 15), and Venezuela. ] 


CONVENTION ON THE HIGH SEAS ° 


Signed at Geneva, April 29, 1958; open for signature until 
October 31, 1958 


The States Parties to this Convention 

Desiring to eodify the rules of international law relating to the high 
seas, 

Recognizing that the United Nations Conference on the Law of the 
Sea, held at Geneva from 24 February to 27 April 1958, adopted the 
following provisions as generally declaratory of established principles of 
international law, 

Have agreed as follows: 


ARTICLE 1 


The term ‘‘high seas’’ means all parts of the sea that are not included 
in the territorial sea or in the internal waters of a state. 


ARTICLE 2 


The high seas being open to all nations, no state may validly purport to 
subject any part of them to its sovereignty. Freedom of the high seas is 
exercised under the conditions laid down by these articles and by the 


1 With a declaration as follows: 

‘(With respect to the Convention on the Territorial Sea and the Contiguous Zone, 
the delegation of Colombia declares that, under article 98 of the Colombian Constitution, 
authorization by the Senate is required for the passage of foreign troops through 
Colombian territory and that, by analogy, such authorization is accordingly also 
required for the passage of foreign warships through Colombian territorial waters.’’ 

2 With reservation as follows: 

*fIn signing the Convention on the Territorial Sea and the Contiguous Zone, I make 
the following reservation: 

‘Article 14. The Iranian Government maintains the objection, on the ground of 
excess Of eompetenee, expressed by its delegation at the twelfth plenary meeting of the 
Conference on the Law of the Sea on 24 April 1958, to the articles recommended by the 
Fifth Committee of the Conference and incorporated in part in article 14 of this 
Convention. The Iranian Government accordingly reserves all rights regarding the 
contents of this article in so far as it relates to countries having no sea coast.’? 

3 U.N. Doe. A/CONF.13/L.53; reprinted in Dept. of State Bulletin, loc. cii. 1115. 
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other rules of international law. It comprises, inter alia, both for coastal 
and non-coastal states: 


(1) Freedom of navigation; 

(2) Freedom of fishing; 

(3) Freedom to lay submarine cables and pipelines; 
(4) Freedom to fly over the high seas. 


These freedoms, and others which are recognized by the general principles 
of international law, shall be exercised by all states with reasonable regard 
to the interests of other states in their exercise of the freedom of the 
high seas. 


ARTICLE 3 


1. In order to enjoy the freedom of the seas on equal terms with 
coastal states, states having no seacoast should have free access to the 
sea. To this end states situated between the sea and a state having no 
seacoast shall by common agreement with the latter and m conformity 
with existing international conventions accord : 


(a) To the state having no seacoast, on a basis of reciprocity, free 
transit through their territory and 


(b) To ships flying the flag of that state treatment equal to that 
accorded to their own ships, or to the ships of any other states, 
as regards access to seaports and the use of such ports. 


2. States situated between the sea and a state having no seacoast shall 
settle, by mutual agreement with the latter, and taking into account the 
rights of the coastal state or state of transit and the special conditions 
of the state having no seacoast, all matters relating to freedom of transit 
and equal treatment in ports, in ease sueh states are not already parties 
to existing international eonventions. 


ARTICLE 4 


Every state, whether coastal or not, has the right to sail ships under 
its flag on the high seas, 


ARTICLE 5 


1. Each state shall fix the conditions for the grant of its nationality to 
ships, for the registration of ships in its territory, and for the right to 
fly its flag. Ships have the nationality of the state whose flag they are 
entitled to fly. There must exist a genuine link between the state and 
the ship; in particular, the state must effectively exercise its jurisdiction 
and control in administrative, technical and social matters over ships 
flying its flag. 

2. Each state shall issue to ships to which it has granted the right to 
fly its flag doeuments to that effect. 
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ARTICLE 6 


l. Ships shall sail under the flag of one state only and, save in ex- 
eeptional cases expressly provided for in international treaties or in 
these articles, shall be subject to its exclusive Jurisdiction on the high seas. 
A ship may not change its flag during a voyage or while in a port of call, 
save In the case of a real transfer of ownership or change in registry. 

2. A ship which sails under the flags of two or more states, using them 
according to convenience, may not claim any of the nationalities in ques- 
tion with respect to any other state, and may be assimilated to a ship 
without nationality. 


ARTICLE 7 


The provisions of the preceding articles do not prejudice the question of 
ships employed on the official service of an intergovernmental organization 
fiying the flag of the organization. 


ARTICLE 8 


1. Warships on the high seas have complete immunity from the juris- 
diction of any state other than the flag state. 

2. For the purposes of these articles, the term ‘‘warship’’ means a ship 
belonging to the naval forces of a state and bearing the external marks 
distinguishing warships of its nationality, under the command of an officer 
duly commissioned by the government and whose name appears in the 
Navy List, and manned by a crew who are under regular naval discipline. 


ARTICLE 9 


Ships owned or operated by a state and used only on government non- 
commercial service shall, on the high seas, have complete immunity from 
the jurisdiction of any state other than the flag state. 


ARTICLE 10 


1. Every state shall take such measures for ships under its flag as are 
necessary to ensure safety at sea with regard inter alia to: 


(a) The use of signals, the maintenance of communications and the 
prevention of collisions ; 

(b) The manning of ships and labour conditions for crews taking into 
account the applicable international labour instruments; 

(e) The construction, equipment and seaworthiness of ships. 


2. In taking such measures each state is required to conform to gen- 
erally accepted international standards and to take any steps which may 
be necessary to ensure their observance. 
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ARTICLE 11 


l. In the event of a collision or of any other incident of navigation 
concerning a ship on the high seas, involving the penal or disciplinary 
responsibility of the master or of any other person in the serviee of the 
ship, no penal or disciplinary proceedings may be instituted against such 
persons exeept before the judieial or administrative authorities either of 
the flag state or of the state of which such person is a national. 

2. In disciplinary matters, the state which has issued a master’s 
certificate or a certificate of competence or license shall alone be competent, 
after due legal process, to pronounce the withdrawal of such certificates, 
even if the holder 1s not a national of the state which issued them. 

3. No arrest or detention of the ship, even as a measure of investigation, 
shall be ordered by any authorities other than those of the flag state. 


ARTICLE 12 


1. Every state shall require the master of a ship sailing under its flag, 
insofar as he can do so without serious danger to the ship, the crew or 
the passengers: 


(a) To render assistance to any person found at sea in danger of 
being lost; 

(b) To proceed with all possible speed to the rescue of persons in 
distress if informed of their need of assistance, insofar as such 
action may reasonably be expected of him; 

(e) After a collision to render assistance to the other ship, her 
crew and her passengers and, where possible, to inform the other 
ship of the name of his own ship, her port of registry and the 
nearest port at which she will call. 


2. Every coastal state shall promote the establishment and maintenance 
of an adequate and effective search and reseue service regarding safety 
on and over the sea and—where circumstances so require—by way of 
mutual regional arrangements co-operate with neighbouring states for 
this purpose. 


ARTICLE 13 


Every state shall adopt effective measures to prevent and punish the 
transport of slaves in ships authorized to fly its flag, and to prevent the 
unlawful use of its flag for that purpose. Any slave taking refuge on 
board any ship, whatever its flag, shall ?pso facto be free. 


ARTICLE 14 


All states shall co-operate to the fullest possible extent in the repression 
of piracy on the high seas or in any other place outside the jurisdiction 
of any state. 


846 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 52 


ARTICLE 15 
Piracy consists of any of the following acts: 


(1) Any illegal acts of violence, detention or any aet of depredation, 
committed for private ends by the crew or the passengers of a 
private ship or a private aircraft, and directed: 


(a) On the high seas, against another ship or aircraft, or against 
persons or property on board such ship or aireraft; 

(b) Against a ship, aircraft, persons or property in a place outside 
the jurisdietion of any state; 


(2) Any aet of voluntary participation in the operation of a ship or 
of an aireraft with knowledge of faets making it a pirate ship 
or aircraft; 

(3) Any aet of inciting or of intentionally facilitating an aet de- 
scribed in sub-paragraph 1 or sub-paragraph 2 of this article. 


ARTICLE 16 


The acts of piracy, as defined in Article 15, committed by a warship, 
government ship or government aircraft whose crew has mutinied and 
taken control of the ship or aircraft are assimilated to acts committed by 
a private ship. 


ARTICLE 17 


A ship or aircraft is considered a pirate ship or aircraft if it is intended 
by the persons in dominant control to be used for the purpose of commit- 
ting one of the acts referred to in Article 15. The same applies if the 
ship or aircraft has been used to commit any such act, so long as it re- 
mains under the control of the persons guilty of that act. 


ARTICLE 18 


A ship or aircraft may retain its nationality although it has become a 
pirate ship or aircraft. The retention or loss of nationality is determined 
by the law of the state from which such nationality was derived. 


ARTICLE 19 


On the high seas, or in any other place outside the jurisdiction of any 
state, every state may selze a pirate ship or aircraft, or a ship taken by 
piracy and under the control of pirates, and arrest the persons and seize 
the property on board. The courts of the state which carried out the 
seizure may decide upon the penalties to be imposed, and may also de- 
termine the aetion to be taken with regard to the ships, aireraft or prop- 
erty, subjeet to the rights of third parties aeting in good faith. 


ARTICLE 20 


Where the seizure of a ship or aircraft on suspicion of piracy has been 
effected without adequate grounds, the state making the seizure shall be 
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liable to the state the nationality of whieh is possessed by the ship or 
aircraft, for any loss or damage caused by the seizure. 


ARTICLE 21 


A seizure on account of piracy may only be carried out by warships or 
military aireraft, or other ships or aircraft on government service author- 
ized to that effect. 


ARTICLE 22 


1. Except where acts of interference derive from powers conferred by 
treaty, a warship which encounters a foreign merchant ship on the high 
seas is not justified in boarding her unless there is reasonable ground 
for suspecting: 


(a) That the ship is engaged in piracy; or 

(b) That the ship is engaged in the slave trade; or 

(e) That, though flying a foreign flag or refusing to show its flag, 
the ship is, in reality, of the same nationality as the warship. 


2. In the cases provided for in sub-paragraphs (a), (b) and (e) above, 
the warship may proceed to verify the ship’s right to fly its flag. To this 
end, it may send a boat under the command of an officer to the suspected 
ship. If suspicion remains after the documents have been checked, it may 
proceed to a further examination on board the ship, which must be carried 
out with all possible consideration. 

3. If the suspicions prove to be unfounded, and provided that the ship 
boarded has not committed any act justifying them, it shall be compensated 
for any loss or damage that may have been sustained. 


ARTICLE 23 


]. The hot pursuit of a foreign ship may be undertaken when the 
eompetent authorities of the coastal state have good reason to believe 
that the ship has violated the laws and regulations of that state. Such 
pursuit must be commenced when the foreign ship or one of its boats 
is within the internal waters or the territorial sea or the contiguous zone 
of the pursuing state, and may only be eontinued outside the territorial 
sea or the eontiguous zone if the pursuit has not been interrupted. It 
is not necessary that, at the time when the foreign ship within the terri- 
torial sea or the contiguous zone receives the order to stop, the ship 
giving the order should likewise be within the territorial sea or the 
contiguous zone. If the foreign ship is within a contiguous zone, as 
defined in Artiele 24 of the Convention on the Territorial Sea and the 
Contiguous Zone, the pursuit may only be undertaken if there has been 
a violation of the rights for the protection of which the zone was estab- 
lished. 

2. The right of hot pursuit ceases as soon as the ship pursued enters the 
territorial sea of its own country or of a third state. 
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3. Hot pursuit is not deemed to have begun unless the pursuing ship 
has satisfied itself by such practicable means as may be available that the 
ship pursued or one of its boats or other craft working as a team and 
using the ship pursued as a mother ship are within the limits of the terri- 
torial sea, or as the ease may be within the contiguous zone. The pursuit 
may only be commenced after a visual or auditory signal to stop has been 
given at a distance which enables it to be seen or heard by the foreign ship. 

4. The right of hot pursuit may be exercised only by warships or military 
aircraft, or other ships or aircraft on government service specially author- 
ized to that effect. 

9. Where hot pursuit is effected by an aircraft: 


(a) The provisions of paragraphs 1 to 3 of this article shall apply 
mutatis mutandis ; 

(b) The aircraft giving the order to stop must itself actively pursue 
the ship until a ship or aircraft of the coastal state, summoned 
by the aircraft, arrives to take over the pursuit, unless the 
aircraft is itself able to arrest the ship. It does not suffice to 
justify an arrest on the high seas that the ship was merely 
sighted by the aircraft as an offender or suspected offender, if 
it was not both ordered to stop and pursued by the aircraft itself 
or other aircraft or ships which continue the pursuit without 
interruption. 


6. The release of a ship arrested within the jurisdiction of a state and 
escorted to a port of that state for the purposes of an enquiry before the 
competent authorities, may not be claimed solely on the ground that the 
ship, in the course of its voyage, was escorted across a portion of the high 
seas, if the circumstances rendered this necessary. 

T. Where a ship has been stopped or arrested on the high seas in cir- 
cumstances which do not justify the exercise of the right of hot pursuit, 
it shall be eompensated for any loss or damage that may have been 
thereby sustained. 


ARTICLE 24 


Every state shall draw up regulations to prevent pollution of the seas 
by the diseharge of oil from ships or pipelines or resulting from the 
exploitation and exploration of the seabed and its subsoil, taking account 
of existing treaty provisions on the subjeet. 


ARTICLE 25 


l. Every state shall take measures to prevent pollution of the seas from 
the dumping of radioactive waste, taking into account any standards and 
regulations which may be formulated by the competent international 
organizations. 

2. All states shall co-operate with the competent international organiza- 
tions in taking measures for the prevention of pollution of the seas or air- 
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space above, resulting from any activities with radioactive materials or 
other harmful agents. 


ARTICLE 26 


1. All states shall be entitled to lay submarine cables and pipelines on 
the bed of the high seas. 

2. Subject to its right to take reasonable measures for the exploration of 
the eontinental shelf and the exploitation of its natural resourees, the 
coastal state may not impede the laying or maintenance of such eables or 
pipelines. 

3. When laying such cables or pipelines the state in question shall pay 
due regard to cables or pipelines already in position on the seabed. In 
particular, possibilities of repairing existing cables or pipelines shall 
not be prejudiced. 


ARTICLE 27 


Every state shall take the necessary legislative measures to provide that 
the breaking or injury by a ship flying its flag or by a person subject to its 
jurisdiction of a submarine eable beneath the high seas done wilfully or 
through culpable negligence, in such a manner as to be liable to interrupt 
or obstruet telegraphie or telephonie eommunieations, and similarly the 
breaking or injury of a submarine pipeline or high-voltage power cable 
shall be a punishable offence. This provision shall not apply to any 
break or injury caused by persons who acted merely with the legitimate 
object of saving their lives or their ships, after having taken all necessary 
precautions to avoid such break or injury. 


ARTICLE 28 


Every state shall take the necessary legislative measures to provide that, 
if persons subject to its jurisdiction who are the owners of a cable or pipe- 
line beneath the high seas, in laying or repairing that cable or pipeline, 
cause a break in or injury to another eable or pipeline, they shall bear 
the cost of the repairs. 


ARTICLE 29 


Every state shall take the necessary legislative measures to ensure that 
the owners of ships who can prove that they have sacrificed an anchor, a 
net or any other fishing gear, in order to avoid injuring a submarine 
cable or pipeline, shall be indemnified by the owner of the cable or pipe- 
line, provided that the owner of the ship has taken all reasonable pre- 
eautionary measures beforehand. 


ARTICLE 30 


The provisions of this Convention shall not affect conventions or other 
international agreements already in force, as between states parties to 
them. 
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ARTICLE 31 


This Convention shall, until 31 October 1958, be open for signature by all 
States Members of the United Nations or of any of the specialized agencies, 
and by any other state invited by the General Assembly to become a party 
to the Convention, 

ARTICLE 32 


This Convention is subject to ratification. The instruments of ratifiea- 
tion shall be deposited with the Seeretary-General of the United Nations. 


ARTICLE 33 


This Convention shall be open for accession by any states belonging to 
any of the categories mentioned in Article 31. The instruments of ac- 
cession shall be deposited with the Secretary-General of the United 
Nations. 

ARTICLE 34 


1. This Convention shall come into force on the thirtieth day following 
the date of deposit of the twenty-second instrument of ratification or 
accession with the Secretary-General of the United Nations. 

2. For each state ratifying or acceding to the Convention after the 
deposit of the twenty-second instrument of ratification or accession, the 
Convention shall enter into force on the thirtieth day after deposit by 
such state of its instrument of ratification or accession. 


ARTICLE 35 


1. After the expiration of a period of five years from the date on which 
this Convention shall enter into force, a request for the revision of this 
Convention may be made at any time by any Contracting Party by means 
of a notification in writing addressed to the Secretary-General. 

2. The General Assembly of the United Nations shall decide upon the 
steps, if any, to be taken in respect of such request. 


ARTICLE 36 


The Secretary-General of the United Nations shall inform all States 
Members of the United Nations and the other states referred to in Article 
ol: 

(a) Of signatures to this Convention and of the deposit of instru- 
ments of ratification or accession, in accordance with Articles 31, 
32 and 33; 

(b) Of the date on which this Convention will come into force, in 
accordance with Article 34; 

(c) Of requests for revision in accordance with Article 35. 


ARTICLE 37 


The original of this Convention, of which the Chinese, English, French, 
Russian and Spanish texts are equally authentic, shall be deposited with 
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the Seeretary-General of the United Nations, who shall send certified 
eopies thereof to all states referred to in Article 31. 


In witness whereof the undersigned Plenipotentiaries, being duly author- 
ized thereto by their respeetive governments, have signed this Convention. 

Done at Geneva, this twenty-ninth day of April one thousand nine 
hundred and fifty-eight. 


[Here follow signatures on behalf of Argentina, Canada, China, Co- 
lombia, Costa Rica, Cuba, Denmark, Dominican Republie, Ghana, Guate- 
mala, Haiti, Iceland, Israel, Nepal, Thailand, Uruguay, and Yugoslavia 
(subject to ratification). The Convention was signed later on behalf of 
Afghanistan, Australia, Austria, Bolivia, Byelorussia, Ceylon, Czeehoslo- 
vakia, Finland, France, German Federal Republic, the Holy See, Indonesia, 
Iran,' Ireland, Lebanon, Liberia, New Zealand, Panama, Portugal, Switzer- 
land, Tunisia, Ukraine, the U.S.S.R., the United Kingdom, the United 
States (Sept. 15), and Venezuela.] 


CONVENTION ON FISHING AND CONSERVATION OF THE 
LIVING RESOURCES OF THE HIGH SEAS? 


Signed at Geneva, April 29, 1958; open for signature until 
October 31, 1958 


The States Parties to this Convention, 

Considering that the development of modern teehniques for the ex- 
ploitation of the living resourees of the sea, inereasing man's ability to 
meet the need of the world's expanding population for food, has exposed 
some of these resourees to the danger of being over-exploited, 

Considering also that the nature of the problems involved in the con- 
servation of the living resources of the high seas is such that there is a 
clear necessity that they be solved, whenever possible, on the basis of 
international co-operation through the concerted action of all the states 
eoneerned, 

Have agreed as follows: 


1 With reservations as follow: 

«f In signing the Convention on the High Seas, I make the following reservations: 

‘Article 2. With respect to the words ‘no State may validly purport to subject 
any part of them to its sovereignty’, it shall be understood that this prohibition does 
not apply to the continental shelf, which is governed by article 2 of the Convention 
on the Continental Shelf. 

‘t Articles 2,8 and 4. The Iranian Government maintains the objection on the ground 
of excess of competence, expressed by its delegation at the twelfth plenary meeting of 
the Conference on the Law of the Sea on 24 April 1958, to the articles recommended 
by the Fifth Committee of the Conference and incorporated in the afore-mentioned 
articles of the Convention on the High Seas. The Iranian Government accordingly 
reserves all right regarding the contents of these articles in so far as they relate to 
countries having no sea coast. 

** Article £(3)—article 26, paragraphs 1 and 2. Application of the provisions of 
these articles relating to the laying of submarine cables and pipelines shall be subject 
to the authorization of the coastal State, in so far as the continental shelf is eoncerned.?' 

? U.N. Doe. A/CONF.13/L.54; reprinted in Dept. of State Bulletin, loe. cit. 1118. 
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ARTICLE 1 


l. All states have the right for their nationals to engage in fishing 
on the high seas, subjeet (a) to their treaty obligations, (b) to the inter- 
ests and rights of coastal states as provided for in this Convention, and 
(c) to the provisions contained in the following articles concerning eon- 
servation of the living resourees of the high seas. 

2. All states have the duty to adopt, or to eo-operate with other states 
in adopting, such measures for their respeetive nationals as may be 
necessary for the conservation of the living resources of the high seas. 


ARTICLE 2 


As employed in this Convention, the expression ‘‘conservation of the 
living resources of the high seas’’ means the aggregate of the measures 
rendering possible the optimum sustainable yield from those resources 
so as to secure a maximum supply of food and other marine produets. 
Conservation programmes should be formulated with a view to securing 
in the first place a supply of food for human eonsumption. 


ARTICLE 3 


A state whose nationals are engaged in fishing any stock or stocks of fish 
or other living marine resources in any area of the high seas where the 
nationals of other states are not thus engaged shall adopt, for its own 
nationals, measures in that area when necessary for the purpose of the 
conservation of the living resources affected. 


ARTICLE 4 


1. If the nationals of two or more states are engaged in fishing the 
same stock or stocks of fish or other living marine resources in any area 
or areas of the high seas, these states shall, at the request of any of them, 
enter into negotiations with a view to prescribing by agreement for their 
nationals the necessary measures for the conservation of the living re- 
sources affected. 

2. If the states concerned do not reach agreement within twelve months, 
any of the parties may initiate the procedure contemplated by Article 9. 


ARTICLE 5 


1. If, subsequent to the adoption of the measures referred to in Articles 
3 and 4, nationals of other states engage in fishing the same stock or stocks 
of fish or other living marine resources in any area or areas of the high 
seas, the other states shall apply the measures, which shall not be dis- 
eriminatory in form or in fact, to their own nationals not later than seven 
months after the date on which the measures shall have been notified to the 
Director-General of the Food and Agriculture Organization of the United 
Nations. The Director-General shall notify such measures to any state 
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which so requests and, in any ease, to any state specified by the state 
initiating the measure. 

2. If these other states do not accept the measures so adopted and if no 
agreement ean be reached within twelve months, any of tne interested 
parties may initiate the procedure contemplated by Article 9. Subject 
to paragraph 2 of Article 10, the measures adopted shall remain obligatory 
pending the decision of the special commission. 


ARTICLE 6 


1. A coastal state has a special interest in the maintenance of the pro- 
ductivity of the living resources in any area of the high seas adjacent to 
its territorial sea. 

2. A coastal state is entitled to take part on an equal footing in any 
system of research and regulation for purposes of conservation of the 
living resources of the high seas in that area, even though its nationals 
do not carry on fishing there. 

3. A state whose nationals are engaged in fishing in any area of the 
high seas adjacent to the territorial sea of a coastal state shall, at the 
request of that coastal state, enter into negotiations with a view to pre- 
scribing by agreement the measures necessary for the conservation of the 
living resources of the high seas in that area. 

4, A state whose nationals are engaged in fishing in any area of the 
high seas adjacent to the territorial sea of a coastal state shall not enforce 
conservation measures in that area which are opposed to those which have 
been adopted by the coastal state, but may enter into negotiations with the 
coastal state with a view to prescribing by agreement the measures neces- 
sary for the conservation of the living resources of the high seas in that 
area. 

5. If the states concerned do not reach agreement with respect to con- 
servation measures within twelve months, any of the parties may initiate 
the procedure contemplated by Article 9. 


ARTICLE 7 


1. Having regard to the provisions of paragraph 1 of Article 6, any 
coastal state may, with a view to the maintenance of the productivity of the 
living resources of the sea, adopt unilateral measures of conservation 
appropriate to any stock of fish or other marine resources in any area 
of the high seas adjacent to its territorial sea, provided that negotiations 
to that effect with the other states concerned have not led to an agreement 
within six months. 

2. The measures which the coastal state adopts under the previous 
paragraph shall be valid as to other states only if the following require- 
ments are fulfilled: 


(a) That there is a need for urgent application of conservation meas- 
ures in the light of the existing knowledge of the fishery; 
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(b) That the measures adopted are based on appropriate scientific 
findings; 

(e) That such measures do not discriminate in form or In fact against 
foreign fishermen. 


3. These measures shall remain in force pending the settlement, in ae- 
cordance with the relevant provisions of this Convention, of any disagree- 
ment as to their validity. 

4. If the measures are not aecepted by the other states eoneerned, any 
of the parties may initiate the procedure contemplated by Article 9. 
Subjeet to paragraph 2 of Artiele 10, the measures adopted shall remain 
obligatory pending the decision of the special commission. 

5. The principles of geographical demarcation as defined in Article 12 
of the Convention on the Territorial Sea and the Contiguous Zone shall 
be adopted when coasts of different states are involved. 


ARTICLE 8 


l. Any state whieh, even if its nationals are not engazed in fishing in 
an area of the high seas not adjacent to its coast, has a special interest 
in the conservation of the living resources of the high seas in that area, 
may request the state or states whose nationals are engaged in fishing there 
to take the necessary measures of conservation under Articles 3 and 4 
respectively, at the same time mentioning the scientific reasons which in 
its opinion make such measures necessary, and indicating its special 
interest. 

2. If no agreement is reached within twelve months, such state may 
initiate the procedure contemplated by Article 9. 


ARTICLE 9 


1. Any dispute which may arise between states under Articles 4, 5, 6, 7 
and 8 shall, at the request of any of the parties, be submitted for settlement 
to a special commission of five members, unless the parties agree to seek a 
solution by another method of peaceful settlement, as provided for in 
Article 33 of the Charter of the United Nations. 

2. The members of the commission, one of whom shall be designated as 
chairman, shall be named by agreement between the states in dispute 
within three months of the request for settlement in accordance with the 
provisions of this article. Failing agreement they shall, upon the request 
of any state party, be named by the Secretary-General of the United 
Nations, within a further three-month period, in consultation with the 
states in dispute and with the President of the International Court of 
Justice and the Director-General of the Food and Agriculture Organization 
of the United Nations, from amongst well-qualified persons being nationals 
of states not involved in the dispute and specializing in legal, administrative 
or scientific questions relating to fisheries, depending upon the nature of 
the dispute to be settled. Any vacancy arising after the original appoint- 
ment shall be filled in the same manner as provided for the initial selection. 
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3. Any state party to proceedings under these articles shall have the 
right to name one of its nationals to the special commission, with the right 
to partieipate fully in the proceedings on the same footing as a member 
of the commission but without the right to vote or to take part in the 
writing of the commission’s decision. 

4. The commission shall determine its own procedure, assuring each party 
to the proceedings a full opportunity to be heard and to present its case. 
It shall also determine how the costs and expenses shall be divided between 
the parties to the dispute, failing agreement by the parties on this matter. 

9. The special commission shall render its decision within a period of 
five months from the time it is appointed unless it decides, in case of neces- 
sity, to extend the time limit for a period not exceeding three months. 

6. The special commission shall, in reaching its decisions, adhere to 
these articles and to any special agreements between the disputing parties 
regarding settlement of the dispute. 

7. Decisions of the commission shall be by majority vote. 


ARTICLE 10 


1. The special commission shall, in disputes arising under Article 7, 
apply the criteria listed in paragraph 2 of that article. In disputes under 
Articles 4, 5, 6 and 8, the commission shall apply the following criteria, 
according to the issues involved in the dispute: 


(a) Common to the determination of disputes arising under Articles 
4,5 and 6 are the requirements: 


(1) That scientific findings demonstrate the necessity of conserva- 
tion measures; 
(3i) That the specific measures are based on scientific findings and 
are practicable; and 
(ii) That the measures do not discriminate, in form or in fact, 
against fishermen of other states. 


(b^ Applicable to the determination of disputes arising under Article 
8 is the requirement that scientific findings demonstrate the neces- 
sity for conservation measures, or that the conservation programme 
is adequate, as the case may be. 


2. The special commission may decide that pending its award the meas- 
ures in dispute shall not be applied, provided that, in the case of disputes 
under Article 7, the measures shall only be suspended when it is apparent 
to the commission on the basis of prima facie evidence that the need for 
the urgent application of such measures does not exist. 


ARTICLE 11 


The decisions of the special commission shall be binding on the states 
concerned and the provisions of paragraph 2 of Article 94 of the Charter 
of the United Nations shall be applicable to those decisions. If the de- 
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cisions are accompanied by any recommendations, they shall receive the 
greatest possible consideration. 


ARTICLE 12 


l. If the factual basis of the award of the special commission is altered 
by substantial ehanges in the eonditions of the stock or stoeks of fish or 
other living marine resources or in methods of fishing, any of the states 
concerned may request the other states to enter into negotiations with a 
view to preseribing by agreement the necessary modifications in the meas- 
ures of conservation. 

2. If no agreement is reached within a reasonable period of time, any of 
the states concerned may again resort to the procedure contemplated by 
Article 9 provided that at least two years have elapsed from the original 
award. 


ARTICLE 13 


1. The regulation of fisheries conducted by means of equipment embedded 
in the floor of the sea in areas of the high seas adjacent to the territorial sea 
of a state may be undertaken by that state where such fisheries have long 
been maintained and conducted by its nationals, provided that non-nationals 
are permitted to participate in such activities on an equal footing with 
nationals except in areas where such fisheries have by long usage been 
exclusively enjoyed by such nationals. Such regulations will not, however, 
affect the general status of the areas as high seas. 

2. In this article, the expression ‘‘fisheries conducted by means of equip- 
ment embedded in the floor of the sea’’ means those fisheries using gear 
with supporting members embedded in the sea floor, constructed on a site 
and left there to operate permanently, or if removed, restored each season 
on the same site, 


ARTICLE 14 


In Articles 1, 3, 4, 5, 6 and 8, the term ''nationals'' means fishing 
boats or craft of any size having the nationality of the state concerned, 
according to the law of that state, irrespective of the nationality of the 
members of their crews. 


ARTICLE 15 


This Convention shall, until 31 October 1958, be open for signature by 
all States Members of the United Nations or of any of the specialized 
agencies, and by any other state invited by the General Assembly to become 
a party to the Convention. 


ARTICLE 16 


This Convention is subject to ratification. The instruments of ratifica- 
tion shall be deposited with the Secretary-General of the United Nations. 
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ARTICLE 17 


This Convention shall be open for aecession by any states belonging to 
any of the categories mentioned in Article 15. The instruments of aeces- 
sion shall be deposited with the Secretary-General of the United Nations. 


ARTICLE 18 


1. This Convention shall come into force on the thirtieth day following 
the date of deposit of the twenty-second instrument of ratification or ac- 
eession with the Seeretary-General of the United Nations. 

2. For each state ratifying or aeceding to the Convention after the de- 
posit of the twenty-second instrument of ratification or accession, the Con- 
vention shall enter into foree on the thirtieth day after deposit by such 
state of its instrument of ratification or accession. 


ARTICLE 19 


1. At the time of signature, ratification or accession, any state may 
make reservations to articles of the Convention other than to Articles 6, 7, 
9, 10, 11 and 12 inclusive. 

2. Any Contracting State making a reservation in accordance with the 
preceding paragraph may at any time withdraw the reservation by a com- 
munication to that effect addressed to the Seeretary-General of the United 
Nations. 


ARTICLE 20 


1. After the expiration of a period of five years from the date on which 
this Convention shall enter into force, a request for the revision of this 
Convention may be made at any time by any Contracting Party by means 
of a notification in writing addressed to the Seeretary-General. 

2. The General Assembly of the United Nations shall deeide upon the 
steps, if any, to be taken in respect of such request. 


ARTICLE 21 


The Seeretary-General of the United Nations shall inform all States 
Members of the United Nations and the other states referred to in Article 
15: 


(a) Of signatures to this Convention and of the deposit of instruments 
of ratification or accession, in accordance with Articles 15, 16 and 
17; 

(b) Of the date on which this Convention will come into force, in 
accordance with Article 18; 

(e) Of requests for revision in accordance with Article 20; 

(d) Of reservations to this Convention, in accordance with Article 19. 


ARTICLE 22 


The original of this Convention, of which the Chinese, English, French, 
Russian and Spanish texts are equally authentic, shall be deposited with the 
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Secretary-General of the United Nations, who shall send certified copies 
thereof to all states referred to in Article 15. 


In witness whereof the undersigned Plenipotentiaries, being duly author- 
ized thereto by their respective governments, have signed this Convention. 

Done at Geneva, this twenty-ninth day of April one thousand nine 
hundred and fifty-eight. 


[Here follow signatures on behalf of Argentina, Canada, China, Co- 
lombia, Costa Riea, Cuba, Denmark, Dominiean Republie, Ghana, Haiti, 
Iceland, Israel, Nepal, Thailand, Uruguay and Yugoslavia (subject to 
ratifieation). "The Convention was signed later on behalf of Afghanistan, 
Australia, Bolivia, Ceylon, Finland, France, Indonesia, Iran, Ireland, 
Lebanon, Liberia, New Zealand, Panama, Portugal, Switzerland, Tunisia, 
the United Kingdom, the United States (Sept. 15), and Venezuela.] 


CONVENTION ON THE CONTINENTAL SHELF! 


Signed at Geneva, April 29, 1958; open for signature until 
October 31, 1958 


The States Parties to this Convention 
Have agreed as follows: 


ARTICLE 1 


For the purpose of these articles, the term ‘‘contmental shelf’’ is used as 
referring (a) to the seabed and subsoil of the submarine areas adjacent to 
the coast but outside the area of the territorial sea, to a depth of 200 
metres or, beyond that limit, to where the depth of the superjacent waters 
admits of the exploitation of the natural resources of the said areas; (b) 
to the seabed and subsoil of similar submarine areas adjacent to the coasts 
of islands. ) : 


ARTICLE 2 


1. The coastal state exercises over the continental shelf sovereign rights 
/ for the purpose of exploring it and exploiting its natural resources. 
SRSP or us is gba talk taste 

2. The rights referred to in paragraph 1 of this artiele are exelusive in 
the sense that if the coastal state does not explore the continental shelf or 
exploit its natural resources, no one may undertake these activities, or make 
a claim to the continental shelf, without the express consent of the coastal 
state. 

3. The rights of the coastal state over the continental shelf do not depend 
on occupation, effective or notional, or on any express proclamation. 

4, The natural resources referred to in these articles consist of the 
mineral and other non-living resources of the seabed and subsoil together 
with living organisms belonging to sedentary species, that is to say, organ- 
isms which, at the harvestable stage, either are immobile on or under the 


1 U.N. Doe. A/CONF.13/L.55; reprinted in Dept. of State Bulletin, loc. cit. 1121. 
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seabed or are unable to move except in constant physical contact with the 
seabed or the subsoil. 


ARTICLE 3 


The rights of the eoastal state over the eontinental shelf do not afteet the 
legal status of the superjacent waters as high seas, or that of the airspace 
above those waters. 


ARTICLE 4 


Subjeet to its right to take reasonable measures for the exploration of the 
continental shelf and the exploitation of its natural resources, the coastal 
state may not impede the laying or maintenance of submarine eables or 
pipelines on the continental shelf. 


ARTICLE 5 


1. The exploration of the continental shelf and the exploitation of its 
natural resources must not result in any unjustifiable interference with 
navigation, fishing or the conservation of the living resources of the sea, 
nor result in any interference with fundamental oceanographie or other 
scientific research carried out with the intention of open publication. 

2. Subject to the provisions of paragraphs 1 and 6 of this article, the 
coastal state is entitled to construct and maintain or operate on the eonti- 
nental shelf installations and other devices necessary for its exploration and 
the exploitation of its natural resources, and to establish safety zones 
around such installations and devices and to take in those zones measures 
necessary for their protection. 

3. The safety zones referred to in paragraph 2 of this article may extend 
to a distance of 500 metres around the installations and other devices which 
have been erected, measured from each point of their outer edge. Ships 
of all nationalities must respect these safety zones. 

4. Such installations and devices, though under the jurisdiction of the 
coastal state, do not possess the status of islands. They have no territorial 
sea of their own, and their presence does not affect the delimitation of the 
territorial sea of the coastal state. 

5. Due notice must be given of the construction of any such installa- 
tions, and permanent means for giving warning of their presence must be 
maintained. Any installations which are abandoned or disused must be 
entirely removed. 

6. Neither the installations or devices, nor the safety zones around them, 
may be established where interference may be caused to the use of recog- 
nized sea lanes essential to international navigation. 

7. The coastal state is obliged to undertake, in the safety zones, all ap- 
propriate measures for the protection of the living resources of the sea 
from harmful agents. 

8. The consent of the coastal state shall be obtained in respect of any 
research concerning the continental shelf and undertaken there. Never- 
theless, the coastal state shall not normally withhold its consent if the 
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request is submitted by a qualified institution with a view to purely sci- 
entifle research into the physical or biological characteristics of the conti- 
nental shelf, subject to the proviso that the coastal state shall have the 
right, if it so desires, to participate or to be represented in the research, 
and that in any event the results shall be published. 


ARTICLE 6 


1. Where the same continental shelf is adjacent to the territories of two 
or more states whose coasts are opposite each other, the boundary of the 
continental shelf appertaining to such states shall be determined by agree- 
ment between them. In the absence of agreement, and unless another 
boundary line is justified by special circumstances, the boundary is the 
median line, every point of which is equidistant from the nearest points of 
the baselines from whieh the breadth of the territorial sea of each state 
is measured. 

2. Where the same continental shelf is adjacent to the territories of two 
adjacent states, the boundary of the continental shelf shall be determined 
by agreement between them. In the absenee of agreement, and unless 
another boundary line is justified by special circumstances, the boundary 
shall be determined by application of the principle of equidistance from 
the nearest points of the baselines from which the breadth of the territorial 
sea of each state is measured. 

3. In delimiting the boundaries of the continental shelf, any lines which 
are drawn in accordance with the principles set out in paragraphs 1 and 
2 of this article should be defined with reference to charts and geographical 
features as they exist at a particular date, and reference should be made 
to fixed permanent identifiable points on the land. 


ARTICLE 7 


The provisions of these articles shall not prejudice the right of the 
coastal state to exploit the subsoil by means of tunnelling irrespective of 
the depth of water above the subsoil. 


ARTICLE 8 


This Convention shall, until 31 October 1958, be open for signature by 
all States Members of the United Nations or of any of the specialized 
agencies, and by any other state invited by the General Assembly to become 
a party to the Convention. 


ARTICLE 9 


This Convention is subject to ratification. The instruments of ratifica- 
tion shall be deposited with the Secretary-General of the United Nations. 


ARTICLE 10 


This Convention shall be open for accession by any states belonging to 
any of the categories mentioned in Article 8. The instruments of accession 
shall be deposited with the Secretary-General of the United Nations. 


1958] OFFICIAL DOCUMENTS 861 


ARTICLE ll 


1. This Convention shall come into foree on the thirtieth day following 
the date of deposit of the twenty-second instrument of ratification or acces- 
sion with the Seeretary-General of the United Nations. 

2. For each state ratifying or aeceding to the Convention after the de- 
posit of the twenty-second instrument of ratifieation or aecession, the Con- 
vention shall enter into force on the thirtieth day after deposit by such 
state of its instrument of ratification or accession. 


ARTICLE 12 


1. At the time of signature, ratification or accession, any state may make 
reservations to articles of the Convention other than to Articles 1 to 3 
inclusive. 

2. Any Contracting State making a reservation in accordance with the 
preceding paragraph may at any time withdraw the reservation by a com- 
munication to that effect addressed to the Secretary-General of the United 
Nations. 


ARTICLE 13 


1. After the expiration of a period of five years from the date on which 
this Convention shall enter into force, a request for the revision of this 
Convention may be made at any time by any Contracting Party by means 
of a notification in writing addressed to the Secretary-General. 

2. The General Assembly of the United Nations shall decide upon the 
steps, if any, to be taken in respect of such request. 


ARTICLE 14 


The Secretary-General of the United Nations shall inform all States 
Members of the United Nations and the other states referred to in Article 8: 


(a) Of signatures to this Convention and of the deposit of instruments 
of ratification or accession, in accordance with Articles 8, 9 and 
10. 

(b) Of the date on which this Convention will come into force, in ac- 
cordance with Article 11. 

(c) Of requests for revision in accordance with Article 13, 

(d) Of reservations to this Convention, in accordance with Article 12. 


ARTICLE 15 


The original of this Convention, of which the Chinese, English, French, 
Russian and Spanish texts are equally authentic, shall be deposited with 
the Secretary-General of the United Nations, who shall send certified copies 
thereof to all states referred to in Article 8. 


In witness whereof the undersigned Plenipotentiaries, being duly author- 
ised thereto by their respective governments, have signed this Convention. 

Done at Geneva, this twenty-ninth day of April one thousand nine hun- 
dred and fifty-eight. 
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[Here follow signatures on behalf of Argentina, Canada, China, Co- 
lombia, Costa Rica, Cuba, Denmark, Dominican Republic, Ghana, Guate- 
mala, Haiti, Iceland, Israel, Nepal, Thailand, Uruguay and Yugoslavia 
(subject to ratification). The Convention was signed later on behalf of 
Afghanistan, Australia, Bolivia, Ceylon, Finland, German Federal Repub- 
lie, Indonesia, Iran,’ Ireland, Lebanon, Liberia, New Zealand, Panama, 
Portugal, Switzerland, Tunisia, the United Kingdom, the United States 
(Sept. 15), and Venezuela.] 


OPTIONAL PROTOCOL OF SIGNATURE CONCERNING THE 
COMPULSORY SETTLEMENT OF DISPUTES*? 


Signed at Geneva, April 29, 1958 


The States Parties to this Protocol and to any one or more of the Con- 
ventions on the Law of the Sea adopted by the United Nations Conference 
on the Law of the Sea held at Geneva from 24 February 1958 to 27 April 
1958, 

Expressing their wish to resort, in all matters concerning them in respect 
of any dispute arising out of the interpretation or application of any article 
of any Convention on the Law of the Sea of 29 April 1958, to the com- 
pulsory jurisdiction of the International Court of Justice, unless some 
other form of settlement is provided in the Convention or has been agreed 
upon by the Parties within a reasonable period, 

Have agreed as follows: 


ARTICLE I 


Disputes arising out of the interpretation or application of any Conven- 
tion on the Law of the Sea shall lie within the compulsory jurisdiction of 
the International Court of Justice, and may accordingly be brought before 
the Court by an application made by any party to the dispute being a 
Party to this Protocol. 


ARTICLE II 


This undertaking relates to all the provisions of any Convention on the 
Law of the Sea except, in the Convention on Fishing and Conservation of 
the Living Resources of the High Seas, Articles 4 ,5, 6, 7 and 8, to which 
Articles 9, 10, 11 and 12 of that Convention remain applicable. 


1 With reservations as follow: 

“In signing this Convention on the Continental Shelf, I am instructed by the 
lranian Government to make the following reservations: 

‘*(a)} Article 4: with respect to the phrase ‘the Coastal State may not impede the 
laying or maintenance of submarine cables or pipe-lines on the continental shelf’, the 
Iranian Government reserves its right to allow or not to allow the laying or main- 
tenance of submarine cables or pipelines on its continental shelf. 

(b) Article 6: with respect to the phrase ‘and unless another boundary line is 
justified by special circumstances’ included in paragraphs 1 and 2 of this article, the 
Iranian Government accepts this phrase on the understanding that one method of 
determining the boundary line in special eireumstanees would be that of measurement 
from the high water mark.’’ 

2 U.N. Doc. A/CONT.13/L.57; reprinted in Dept. of State Bulletin, loc. cit. 1123. 
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ARTICLE III 


The Parties may agree, within a period of two months after one party has 
notified its opinion to the other that a dispute exists, to resort not to the 
Court but to an arbitral tribunal. After the expiry of the said period, 
either Party to this Protocol may bring the dispute before the Court by an 
applieation. 


ARTICLE IV 


1. Within the same period of two months, the Parties to this Protocol 
may agree to adopt a conciliation procedure before resorting to the Court. 

2. The conciliation commission shall make its recommendations within 
five months after its appointment. If its recommendations are not ac- 
cepted by the parties to the dispute within two months after they have 
been delivered, either party may bring the dispute before the Court by 
an applieation. 


ARTICLE V 


This Protocol shall remain open for signature by all states who become 
parties to any Convention on the Law of the Sea adopted by the United 
Nations Conference on the Law of the Sea and is subject to ratification, 
where necessary according to the constitutional requirements of the sig- 
natory states. 


ARTICLE VI 


The Secretary-General of the United Nations shall inform all states 
who became parties to any Convention on the Law of the Sea of signatures 
to this Protocol and of the deposit of instruments of ratification iu ac- 
cordance with Article V. 


ARTICLE VII 


The original of this Protocol, of which the Chinese, English, French, 
Russian and Spanish texts are equally authentic, shall be deposited with 
the Secretary-General of the United Nations, who shall send certified 
copies thereof to all states referred to in Article V. 


In witness whereof the undersigned Plenipotentiaries, being duly author- 
ized thereto by their respective governments, have signed this Protocol. 

Done at Geneva, this twenty-ninth day of April one thousand nine hun- 
dred and fifty-eight. 


[Here follow signatures on behalf of Canada (subject to ratification), 
China, Colombia,? Costa Rica, Cuba, Denmark (subject to ratification), 


8 With reservation as follows: 

‘‘In signing the Optional Protocol, the delegation of Colombia reserves the obliga- 
tions of Colombia arising out of conventions concerning the peaceful settlement of 
disputes which Colombia has ratified and out of any previous conventions concerning 
the same subject which Colombia may ratify.’’ 
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Dominican Republic, Ghana, Haiti, Israel (ad referendum), Nepal, 
Uruguay and Yugoslavia (subjeet to ratifieation). "The Convention was 
signed later on behalf of Austria, Bolivia, Ceylon, Finland, France, Ger- 
man Federal Republie, the Holy See, Indonesia, Liberia, New Zealand, 
Panama, Portugal, Switzerland (subject to ratification), the United King- 
dom, and the United States (Sept. 15).] 


RESOLUTIONS ADOPTED BY THE CONFERENCE? 
NUCLEAR TESTS ON THE HIGH SEAS 


(Adopted on April 27, 1958, on the report of the Second Committee, 
in connexion with Article 2 of the Convention on the High Seas) 


The United Nations Conference on the Law of the Sea, 

Recalling that the Conference has been convened by the General As- 
sembly of the United Nations in accordance with resolution 1105 (XI) of 
21 February 1957, 

Recognizing that there is a serious and genuine apprehension on the 
part of many states that nuclear explosions constitute an infringement of 
the freedom of the seas, 

Recognizing that the question of nuclear tests and production is still 
under review by the General Assembly under various resolutions on the 
subject and by the Disarmament Commission, and is at present under 
constant review and discussion by the governments concerned, 

Decides to refer this matter to the General Assembly for appropriate 
action. 


POLLUTION OF THE HIGH SEAS BY RADIOACTIVE 
MATERIALS 


(Adopted April 27, 1958, on the report of the Second Committee, relating 
to Article 25 of the Convention on the High Seas) 


The United Nations Conference on the Law of the Sea, 

Recognizing the need for international action in the field of disposal of 
radioactive wastes in the sea, 

Taking into account action which has been proposed by various national 
and international bodies and studies which have been published on the 
subject, 

Noting that the International Commission for Radiological Protection 
has made recommendations regarding the maximum permissible concentra- 
tion of radio-isotopes in the human body and the maximum permissible 
concentration in air and water, 

Recommends that the International Atomic Energy Agency, in con- 
sultation with existing groups and established organs having acknowledged 
competence in the field of radiological protection, should pursue whatever 
studies and take whatever action is necessary to assist states in controlling 


1 U.N. Doc. A/CONF.13/L.56; reprinted in Dept. of State Bulletin, loc. cit. 1124. 
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the discharge or release of radioactive materials to the sea, in promulgating 
standards, and in drawing up internationally acceptable regulations to 
prevent pollution of the sea by radioactive materials in amounts which 
would adversely affect man and his marine resourees. 


INTERNATIONAL FISHERY CONSERVATION CONVENTIONS 
(Adopted April 25, 1958, on the report of the Third Committee) 


The United Nations Conference on the Law of the Sea, 

Taking note of the opinion of the International Technical Conference on 
the Conservation of the Living Resources of the Sea, held in Rome in 
April/May 1955, as expressed in paragraph 43 of its report, as to the 
efficacy of international conservation organizations in furthering the con- 
servation of the living resources of the sea, 

Believing that such organizations are valuable instruments for the co- 
ordination of scientific effort upon the problem of fisheries and for the 
making of agreements upon conservation measures, 


Recommends: 


1. That states concerned should co-operate in establishing the necessary 
conservation régime through the medium of such organizations covering 
particular areas of the high seas or species of living marine resources and 
conforming in other respects with the recommendations contained in the 
report of the Rome Conference; 

2. That these organizations should be used so far as practicable for the 
conduct of the negotiations between states envisaged under Articles 4, 5, 
6 and 7 of the Convention on Fishing and Conservation of the Living 
Resources of the High Seas, for the resolution of any disagreements and 
for the implementation of agreed measures of conservation. 


CO-OPERATION IN CONSERVATION MEASURES 
(Adopted April 25, 1958, on the report of the Third Committee) 
The United Nations Conference on the Law of the Sea, 


Taking note of the opinion of the International Technical Conference on 
the Conservation of the Living Resources of the Sea, held in Rome in 
April/May 1955, as reported in paragraphs 43 (a), 54 and others of its 
report, that any effective conservation management system must have the 
participation of all states engaged in substantial exploitation of the stock 
or stocks of living marine organisms which are the object of the conserva- 
tion management system or having a special interest in the conservation 
of that stock or stocks, 

Recommends to the coastal states that, in the cases where a stock or 
stocks of fish or other living marine resources inhabit both the fishing areas 
under their jurisdiction and areas of the adjacent high seas, they should 


866 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 52 


co-operate with such international conservation organizations as may be 
responsible for the development and application of conservation measures 
in the adjacent high seas, in the adoption and enforcement, as far as 
practicable, of the necessary conservation measures on fishing areas under 
their jurisdiction. 


HUMANE KILLING OF MARINE LIFE 
(Adopted April 25, 1958, on the report of the Third Committee) 


The United Nations Conference on the Law of the Sea, 

Requests states to prescribe, by all means available to them, those meth- 
ods for the capture and killing of marine life, especially of whales and 
seals, which will spare them suffering to the greatest extent possible. 


SPECIAL SITUATIONS RELATING TO COASTAL FISHERIES 
(Adopted April 26, 1958, on the report of the Third Committee) 


The United Nations Conference on the Law of the Sea, 

Having considered the situation of countries or territories whose people 
are overwhelmingly dependent upon coastal fisheries for their livelihood 
or economic development, ° 

Having considered also the situation of countries whose coastal popula- 
tion depends primarily on coastal fisheries for the animal protein of its 
diet and whose fishing methods are mainly limited to local fishing from 
small boats, 

Recognizing that such situations call for exceptional measures befitting 
particular needs, 

Considering that, because of the limited scope and exceptional nature of 
those situations, any measures adopted to meet them would be comple- 
mentary to provisions incorporated in a universal system of international 
law, 

Believing that states should collaborate to secure just treatment of such 
situations by regional agreements or by other means of international co- 
operation, 


Recommends: 


1. That where, for the purpose of conservation, it becomes necessary to 
limit the total catch of a stock or stocks of fish in an area of the high seas 
adjacent to the territorial sea of a coastal state, any other states fishing 
in that area should collaborate with the coastal state to secure just treat- 
ment of such situation, by establishing agreed measures which shall recog- 
nize any preferential requirements of the coastal state resulting from its 
dependence upon the fishery concerned while having regard to the interests 
of the other states; 

2. That appropriate conciliation and arbitral procedures shall be estab- 
lished for the settlement of any disagreement. 
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REGIME OF HISTORIC WATERS 
(Adopted April 27, 1958, on the report of the Furst Committee) 


The United Nations Conference on the Law of the Sea, 

Considering that the International Law Commission has not provided for 
the régime of historic waters, including historic bays, 

Recognizing the importance of the juridical status of such areas, 

Requests the General Assembly of the United Nations to arrange for the 
study of the juridical régime of historie waters, including historie bays, 
and for the communication of the results of such study to all States 
Members of the United Nations. 


CONVENING OF A SECOND UNITED NATIONS CONFERENCE 
ON THE LAW OF THE SEA 


(Adopted April 27, 1958) 


The United Nations Conference on the Law of the Sea, 

Considering that, on the basis of the report prepared by the Interna- 
tional Law Commission, it has approved agreements and other instruments 
on the régime applicable to fishing and the conservation of the living 
resources of the high seas, the exploration and exploitation of the natural 
resources of the continental shelf and other matters pertaining to the 
general régime of the high seas and to the free access of land-locked states 
to the sea, 

Considering that it has not been possible to reach agreement on the 
breadth of the territorial sea and some other matters which were raised in 
connexion with this problem, 

Recognizing that, although agreements have been reached on the régime 
applicable to fishing and the conservation of the living resources of the 
high seas, it has not been possible, in those agreements, to settle certain 
aspects of a number of inherently complex questions, 

Recognizing the desirability of making further efforts, at an appropriate 
time, to reach agreement on those questions relating to the international 
law of the sea which have been left unsettled, 

Requests the General Assembly of the United Nations to study, at its 
thirteenth session (1958), the advisability of convening a second interna- 
tional conference of plenipotentiaries for further consideration of the 
questions left unsettled by the present Conference. 


TRIBUTE TO THE INTERNATIONAL LAW COMMISSION 
(Adopted April 27, 1958) 


The United Nations Conference on the Law of the Sea, 
on the conclusion of its proceedings, 

Resolves to pay a tribute of gratitude, respect and admiration to the 
International Law Commission for its excellent work in the matter of the 
codification and development of international law, in the form of various 
drafts and commentaries of great juridical value. 
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